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Wheeling. 
* Absent, HARRISON, J. 


Joun D. D. Rosset vs. J. M. Greer, et al. 
July Term, 1868. 


. An injunction may be dissolved upon the filing of answers denying the 
equity of the bill, responsive to the allegations therein contained. 


. An answer of one of the defendants was found in the papers of the cause 
and although it did not appear to have been regularly filed, yet the final 
decree mentions it as one of the papers on which the cause was heard, 
which is held to be sufficient. ‘ 


Although an answer be filed, a demurrer may be entered at any time 


before final decree under the same restrictions that an answer may be 
filed. 


. When a bill is dismissed on the “answer and demurrer” it does not matter 
that the demurrer was not well taken if the bill was properly dismissed 
on the matter contained in the answer. 


. An affidavit for a continuance of a cause in chancery on the ground of 
newly discovered evidence, is not sufficient if it does not show that the 
evidence could have been discovered sooner by the use of due diligence ; 
nor where it does not disclose the nature of the evidence so that it may be 
seen whether it is material or not. 


At the July rules, 1862, John D. D. Rosset filed a bill in 
the clerk’s office of the circuit court of Jackson county, 





* Judge HARRISON did not sit at the July term, 1868, in consequence of 
illness, 
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alleging that in the year 1850 he sold to one Straley a tract 
of land in that county; that Straley died without having 
paid the purchase money, and that his heirs sold and con- 
veyed the land to Jacob H. Staats, who undertook to pay the 
complainant the purchase money; that in May, 1856, the 
complainant conveyed the land to Staats who was to give his 
note with good personal security for 305 dollars the unpaid 
purchase money and interest, bat that although he signed 
the note himself he never gave any security, whereby, he 
alleged, that the deed was fraudulently obtained from him; 
that Staats sold and conveyed the land to J. C. Wolf, who 
had full notice of the frauaulent procurement of the deed; 
that Wolf paid Staats a portion of the consideration for the 
land and gave notes for the residue, one of which notes 
Staats fraudulently assigned to Boyd & Ott; that Staats died 
intestate and J. M. Greer and H. G. Ayres were appointed 
administrators of his estate. That during the life-time of 
Staats he had filed a bill in chancery against Wolf, Boyd & 
Ott for the purpose of enforcing the collection of the note 
assigned to the latter, or pretended to be assigned; that a 
decree was rendered in that cause directing a sale of the 
land. The complainant prayed an injunction against this 
sale and also that the defendants Boyd & Ott be required to 
answer whether the assignment to them was bona fide, and — 
what was the consideration therefor; and that defendant 

Wolf answer and say whether he was not cognizant of the 
facts attending the sale from the complainant to Staats, and 
whether he did not notify him that he would hold the land 
liable for the amount due by his note of 305 dollars from 
Staats. Complainant also asked the court to provide for his 
purchase money note by the sale of said Jand in this suit, or 
out of the proceeds of the sale in the suit of Staats vs. Boyd 
§ Ott, No lien was retained for unpaid purchase money in 
the deed from Rosset to Staats. Injunction was allowed and 
bond given. The bill was taken for confessed as to Greer, 
Ayres and Wolf, and was set for hearing at the September 
rules, 1862. At the March term, 1864, Greer and Ayres 
filed their separate answers and moved to dissolve the in- 
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junction, which motion was granted. A rule was granted 
requiring Wolf to answer by the next term of the court. 
The answer of Wolf was found in the papers of the cause, 
though it does not appear to have been regularly filed. At 
the May term, 1864, the court refused on the motion of the 
complainant to reinstate the, injunction, and: dismissed the 
bill as to the administrators, Ayres and Greer. At the Sep- 
tember term, 1866, Wolf demurred to the bill and the com- 
plainant joined therein, whereupon the court proceeded, 
after reciting in the decree that the cause was heard upon 
papers theretofore read, ‘‘and the answer and demurrer of 
defendant J. C. Wolf and joinder in the said demurrer,” to 
dismiss the bill, and awarded costs against the complainant. 
On the same day of the dismissal the complainant filed an 
affidavit stating that during the term then pending he had 
discovered evidence that he believed material to the issue; 
that he had not discovered it before, and since discovering 
it he had not had time to have given legal notice to take the 
depositions. He asked that time be allowed him to take the 
evidence, and file it, before the order of dismissal was en- 
tered, and that a rehearing of the cause be allowed, “if de- 
positions, after they are taken, should disclose sufficient facts 
to change the liability of the parties.” The court overruled 
his motion predicated upon the affidavit. Ie appealed to 
this court. The following were the errors assigned in the 
petition for an appeal: 

“Ist. The court erred in dissolving the injunction at the 
March term, 1864, on motion of the defendants Ayres and 
Greer, on the very day they filed their answers. A reason- 
able time should have been given your petitioner to estab- 
lish, by proof, the allegations of his bill. 

2d. The court erred in receiving and acting upon the an- 
swer of defendant Wolf, and giving him the benefit thereof, 
unless and until such answer was filed; which it is respect- 
fully submitted was never done. 

3d. The court erred in not reinstating said injunction at 
the May term, 1864, on motion of your petitioner. 
4th. The court erred is disposing of the case upon the 






























+ COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Rosset vs. Greer et al. 1868. 





“answer and demurrer” at the September term, 1866. If 
the answer had been filed it was too late to admit the de- 
murrer. If the answer had not been filed it was error to 
give the defendant Wolf the benefit of it. If the answer 
was not considered by the court, it was error to have sus- 
tained the demurrer and dismjssed the bill. 


5th. The order dismissing the bill is irregular and infor- 
mal, for not indicating whether it was predicated upon the 
answer or the demurrer. 

6th. The court erred in not continuing the case, or sus- 
pending the decree, to give your petitioner reasonable time 
in which to produce the newly-discovered evidence.” 


G. H. Lee for appellees. 


MaxweELl, J. The first cause assigned as error is, that 
the court erred in dissolving the injunction at the March 
term, 1864, on motion of the defendants Greer and Ayres, 
on the day they filed their answers. It is claimed that a 
reasonable time should have been given the petitioner to es- 
tablish by proof the allegations of his bill. 


The answers of Greer and Ayres denied all the allegations 
of the bill charging fraud on which the injunction had been 
awarded. 

It is the well settled practice of the courts of this State 
that, an injunction may be dissolved upon the filing of an- 
swers denying the equity of the bill, responsive to the alle- 
gations therein contained. There is no error then in the 
first cause assigned. 

The court did not err in the second cause assigned as error, 
because it does appear in the final decree that the answer of 
Wolf was substantially then filed if it had not been filed 
before. 

_ The court did not err in refusing to reinstate the injunc- 
tion at the May term, 1864, on motion of Rosset, as claimed | 
in the third cause assigned as error, because there had been 
no depositions or other evidence filed in the cause after the 
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injunction was dissolved at the March term, nor any other 
cause shown why it should have been reinstated. 


The fourth and fifth causes of error assigned are in sub- 
stance the same. 

‘It is claimed that the court erred in disposing of the cause 
upon the “‘answer and demurrer” at the September term, 
1866 ; that if the answer had been filed it was too late to ad- 
mit the demurrer; that if the answer had not been filed it 
was error to give the defendant the benefit of it; that if the 
answer was not considered by the court it was error to have 
sustained the demurrer and dismissed the bill; that the or- 
der dismissing the bill is yregular and informal for not indi- 
cating whether it was predicated upon the answer or the 
demurrer. 

There can be no error in disposing of the case upon the 
‘answer and demurrer.” The demurrer was filed before 
the answer. Although an answer be filed a demurrer may 
be filed also, and at any time before final decree, under the 
same restrictions that an answer might be filed. I think 
such is the fair construction of our statute. Basset’s admin- 
istrator, ¢c., vs. Cunningham’s administrator, 7 Leigh, 402. 

The answer, as I have before said, is properly before the ° 
court so as to give the defendant Wolf the benefit of it, so 
as to give him the benefit ot everything contained in it, be- 
cause there was no replication to it. I admit that if the an- 
swer was not considered it would have been error to have 
dismissed the bill on the demurrer because the bill is in sub- 
stance good and the demurrer was not well taken. I admit 
also that the order dismissing the bill is irregular and infor- 
‘mal. The order would have been more regular and formal 
if it had shown that the demurrer was overruled and the bill 
dismissed on answer. But it can make no difference in sub- 
stance and effect as to the form, because the bill was prop- 
erly dismissed. It is claimed that the court erred in not 
continuing the case or suspending the decree to give the pe- 
titioner reasonable time in which to produce newly-discov- 
ered evidence. 
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The last decree rendered in the cause recites that ‘the 
complainant having filed a petition under oath, in this cause, 
praying for time to procure newly-discovered evidence that 
he regarded material in the case and a rehearing of this 
cause, the court having considered the motion is of opinion 
that the same be overruled.” 

There is an affidavit filed in the papers of the record bear- 
ing date on the 24th day of September, 1866, the day on 
which the decree was rendered, which seems to be pretty 
well identified as the affidavit referred to in this order though 
it does not appear to be made a part of the record of the case 
in any other way. Rosset in this affidavit represented that 
during the term of court then péhding, he had discovered 
evidence that he believed material to the issue in his cause 
against Wolf and others, then pending; that he had not dis- 
covered the sarae before, and since its discovery he had not 
had time to give notice to the parties to take the depositions. 
The affidavit prayed the court to allow affiant time to take 
said evidence and file it in the cause before the order of dis- 
missal is entered of record, and that a reheating of the cause 
be allowed by the court, if depositions, atter they are taken, 
should disclose sufficient facts to change the liabilities of the 
parties. To treat this affidavit as the foundation for a con- 
tinuance, of the cause, to enable Rosset to take depositions 
and get in his newly-discovered evidence, it is not sufficient, 
because it does not show that he could not have discovered 
the evidence sooner by the use of due diligence, nor does it 
disclose the nature of the evidence so that it may be seen 
whether it is material or not. As the foundation for a bill 
of review it is plainly insufficient for the same reasons. It 
seems to me that there is no error committed by the court ° 
in refusing to give time to get in this evidence. 

Upon the whole case the decree complained of must be af- 
firmed with damages and costs to the appellees. 


The President concurred. 


DECREE AFFIRMED. 
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VHbeeling. 
* Absent, HARRIsoN, J. . 
Henry Amick vs. JoHN BOWYER. 
July Term, 1868. 


A vendee who enters under a title bond and holds the land under that title till 
the statute of limitations bars a recovery against him by an adverse title, 
cannot set up defect of title in his vendor, existing at the date of the sale 
to him, as ground of injunction to a judgment for the purchase money. 


This case arose in Fayette county in 1860. It was very 
imperfectly matured in the court below. The President in 
his opinion gives the essential features of the controversy. 


Lamb § Paull for the plaintiff in error. 


Brown, President. Bowyer sold to Amick a tract of land 
—deed with general warranty to be made when the pur- 
chase money was paid. Amick gave his bonds for the price 
and Bowyer gave his title bond for the deed. Part of the 
price was paid, judgment at law on one of the bonds for the 
residue. Injunction to the judgment on ground of defect 
of title. Bowyer answered the bill denying defect of title. 

The material question ‘arising for determination in the 
case is: Can a vendee who enters under a title bond from 
his vendor and holds the land under that title till the statute 
of limitation would bar a recovery against him by an ad- 
verse title, set up defect of title in his vendor existing at the 





* See page 1. 











8 COURT OF APPEALS OF WEST VIRGINIA. 








July Term, Amick vs. Bowyer. 1868. 





date of sale to him, as ground of injunction to a judgment 
for the purchase money. I think he cannot. Peers vs. 
Basnett, 12 Grat.; Piedmont Coal and Iron Company vs. Brant 
and others, decided at the present term. 

I think, therefore, the injunction was properly dissolved, 
and the bill dismissed, and that the decree of the circuit 
court should be affirmed. 


Judge Maxwell concurred. 


DECREE AFFIRMED. 
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GAbeelang. 
* Absent, Harrison, J. 
GrorcEeE W. Pumpury vs. Mayor Brown. 


July Term, 1868. 


An order setting aside a judgment in the circuit court, at the same term at 
which it was rendered, is an interlocutory order from which no appeal lies. 
And an order of that character made prior to the act of February 29, 
1868, is not affected thereby. 


A judgment was rendered in the circuit court of Mason 
county on the 31st day of August, 1867, in an action of debt 
wherein George W. Pumphry was plaintiff and Major 
Brown was defendant. The case was tried by the court in 
lieu of a jury. On the 2nd of September following, during 
the same term at which the judgment was had, the court set 
it aside and granted a new trial. The plaintiff excepted to 
this action of the court and applied to this court for a writ 
of supersedeas. The defendant in error moved to dismiss 
the supersedeas on the ground of want of jurisdiction, al- 
leging for cause that the appeal was from an interlocutory 
order and not from a final judgment, and that the cause was 
still pending in the circuit court. 


D. Polsley for the plaintiff in error. 
Jeffers for the defendant in error. 


Brown, President. This is a supersedeas to the judg- 
ment of the circuit court of Mason county setting aside a 
judgment and awarding a new trial on the motion of the 
defendant. 

The case was tried by the court in lieu of a jury. The 
plaintiff excepted to the ruling of the court setting aside the 


* See page 1. 
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judgment and awarding a new trial, and the bill of excep- 
tions sets out the facts and grounds upon which the court 
based its action. The defendant in error now moves to dis- 
miss the supersedeas on the ground that there is no juris- 
diction of the case, and alleges for cause that the appeal is 
from the interlocutory order and not from any final judg- 
ment, and that the cause is still pending and undetermined 
in the circuit court. And it is certain that as the law was 
at the time the supersedeas was allowed no appeal lay in the 
case. 1 Rob., 34; Code 1860, chap. 182, sec. 2. But by the 
act of February 29th, 1868, the law was changed and a writ 
of error or supersedeas allowed in just such case. What 
effect, therefore, can that act have, if any, on this case? 

If a suit were brought on a note before it was due the ac- 
tion could not be sustained though it might have become 
due before trial, and I see no difference in principle with the 
ease here. I think, therefore, that the motion of the defen- 
dant in error must be sustained and the supersedeas dis-: 
missed as improvidently allowed, and at the costs of the 
plaintiff in error, but without prejudice to the plaintiff in 
error in any proceeding he be advised to take in the premises 
hereafter. 


Judge Maxwell concurred. 


MOTION SUSTAINED AND SUPERSEDEAS DISMISSED. 
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CHAbeeling. 


* Absent, HARRISON, J. 


PETER J. Hyre vs. WILLIAM Hoover AND J. M. JonzEs. 


July Term, 1868. 


— 


. If a complainant in a bill of injunction that is at rules, appears in term by 
counsel and contests a demurrer, he thereby waives the right of notice, if 
any was necessary. 


bo 


. Where a bill of injunction is improvidently awarded because there is no 
ground of equitable relief charged in the bill, it may be dissolved on 
motion without answer, and it is not error to dissolve it on a demurrer. 

3. If a court of equity dissolve an injunction granted to restrain a trustee from 

selling property, it cannot retain the cause for the purpose of ordering a 

sale under its own supervision. 


Peter J. Hyre obtained an injunction from the judge of 
the circuit court of Pendleton county in May, 1866, staying 
the sale of a certain tract of land by John M. Jones, trustee. 
The bill alleged that in March, 1860, the complainant exe- 
cuted a trust deed to Jones to secure a sum due to one Wil- 
liam Hoover in a certain tract of land in the county of Pen- 
dleton,. and also conveyed certain personal estate to the 
trustee, providing that if the sum due was-not paid on or 
before the 5th day of August, 1861, that the trustee should 
sell the property conveyed, or so much as might be sufficient 
to pay it off, after thirty days’ notice; that the debt was not 
paid when it was due, and that afterwards, in July, 1863, the 
complainant requested the trustee to sell the property and 
pay off the debt; that the trustee refused to do so because 
he was conniving, as the complainant alleged, with Hoover 
to find him at some future time without sufficient per- 
sonal property to satisfy the debt. He further alleged that 





* See page 1. 
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he afterwards offered the personal property and the land to 
the said Hoover and requested sale of the same, and that 
Hoover refused the personal property and also to permit the 
sale to be made; that he gave notice and sold the personal 
property himself, at which sale Jones and Hoover were 
present and offered no objections thereto, and that after 
the sale he offered to pay Hoover his indebtedness put he 
refused to receive it. He alleged finally, that the trustee had 
advertised the property, of which nothing but the land re- 
mained, to be sold on the 26th day of May, 1866, and which 
sale would, owing to the state of money affairs then, bring 
great sacrifice to him in the price. He asked that the trustee 
be restrained from making the sale, and that such other relief 
be granted as might seem proper. The complainant gave 
bond on the 24th day of May, 1866. He subsequently filed 
an amended bill at May rules, 1867, making Jones and 
Hoover parties to the bill, which had not been done by the ori- 
ginal bill. The defendants were duly summoned. At the 
succeeding rules the bill was taken for confessed, unless 
they should appear at the next rules and answer. Before 
the expiration of the rules at which the defendants were to 
answer, the circuit court of the county was in session and 
the defendants appeared in court and demurred to the bill, 
and asked that the injunction be dissolved; and after con- 
sidering the bill and exhibits, and the demurrer, and after 
hearing counsel in opposition to the defendant’s motion, the 
court ordered that the injunction be dissolved. 


Joseph Sprigg for the appellant. 


The following argument was filed by appellee Hoover: 

The facts of this cause as presented by the record are 
simply these : 

Up to the 15th of March, 1860, the appellant Hyre had 
borrowed of the appellee Hoover the sum of 1,419 dollars 
and 70 cents, and on that day executed a deed of trust ona 
tract of land and some personal estate to secure its payment. 
The deed to Jones, the trustee, provided that if the money 
was not paid by the 5th of August, 1861, the trustee should 

















COURT OF APPEALS OF WEST VIRGINIA. 13 





July Term, Hyre vs. Hoover and Jones. 1868, 





sell the property, on thirty days notice, at the request of 
either party and pay the debt. The debt not being paid in 
the year 1866, the trustee advertises the sale of the land (the 
only property left), and the appellant obtains an injunction 
to the sale. 

The bill states that about July, 1863, (when there was no 
circulation in Pendleton but Confederate treasury notes) the 
appellant Hyre called upon the trustee to sell under the trust 
deed, but that he refused to do so; that the appellant then 
offered all the property in the deed to Hoover in payment 
of the debt and he refused it, whereupon the appellant sold 
the personal estate ( for Confederate money, of course,) and 
offered to pay Hoover his debt which he refused to receive. 

Now is there anything in this state of facts to justify the 
injunction granted to the appellant? The appellant takes 
the case in his own hands, sells a large portion of the trust 
property, converts the proceeds to his own use, not paying 
one cent of the debt. No trust can fail for the want of a 
trustee, and if the trustee had improperly refused to sell, a 
court of equity would have granted a remedy, but it must 
be remembered that at that time (July, 1863,) a stay law ex- 
isted both in Virginia and West Virginia prohibiting any 
such sale. And even if the appellant had tendered to Hoover 
his debt, in good money, (which is not alleged in the bill), 
that part would not justify the injunction awarded in this 
cause. Shumaker vs. Nichols, 6 Grat., 592. Thus it is ap- 
parent that there is no equity in the bill and the injunction 
was improvidently awarded. But the appellant’s counsel 
argues that as the case was at rules. it was error to permit a 
demuirer to be filed and to dissolve the injunction. Courts 
of equity are always open to grant and to reinstate injunc- 
tions and to dissolve those improvidently awarded. This 
cause stands alone upon the bill and if the bill does not pre- 
sent a case for relief in equity there is no necessity for an ~ 
answer or demurrer; a motion to dissolve the injunction is 
all that is necessary. 2 Tucker p. 488; 4 Johnson’s Ch. 
Rep., 173; Hilliard on Injunctions, 83 and 84; 3 Green’s 
Ch. Rep., 222; 5 Howard’s Miss. Rep., 43; Slack vs. 
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Wood, 9 Grat., 43; Baltimore and Ohio Railroad vs. City of 
Wheeling, 13 Grat., 62; Radford’s Ex’r vs. Innes’ Ex’r, 1 
H. & M., 8. 

If it was right to dissolve the injunction for want of equity 
on the face of the bill, the fact that there was a demurrer 
cannot make it wrong. 13 Grat., 62; Goddin vs. Vaughan, 
ge., 14 Grat., 103. This is simply a dissolution of an injune- 
tion, not a dismissal of the bill. 

It will also be observed that while the injunction was 
awarded in May, 1866, the real defendant, Hoover, was not 
made a party until May, 1867, a want of diligence prejudi- 
cial to his case. 2 Johnson’s Ch. Rep., 148. See also 2 Rob. 
Practice, title “Injunction.” Thus stands the case upon 
the record. ! 

But it is said. that as the case was not in court the court 
should have retained it, and had the trust executed under 
its own supervision. If this is law there is no use for par- 
ties to make eontracts or execute deeds of trust, and it 
would repeal the statute on that subject. There are some 
cases in which a court of equity having jurisdiction of a cause 
upon proper grounds will retain it, as in Billups vs. Spears, ¢e., 
_ 5 Grat., 31, and in 6 Grat., 174, but to retain a cause of 
which the court has no jurisdiction, and which it would be 
bound to dismiss at the hearing, is too absurd for argument. 
See also Beckley vs: Palmer, 11 Grat., 625, and Goddin vs, 
Vaughan, &c., 14 Grat., 103. 


MaxweELL, J. The appellant applied to the judge of the 
circuit court of Pendleton county, in vacation, for and ub- 
tained an order for an injunction to restrain the defendant 
Jones, as trustee, from selling certain lands which had been 
conveyed by Hyre to the said trustee to secure to Hoover 
the payment ot a certain debt-specified in the trust. The 
order for the injunction is without date, but the endorse- 
ment of the clerk on the bill, showing that the bond was ex- 
ecuted, is dated: May 24th, 1866. No further proceeding 
seems to have been had in the matter until May rules, in the 
year 1867, when the complainant amended his bill, and 
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made Hoover and Jones defendants to the bill, neither of 
whom had been parties before that time. At the same 
rules at which the bill was so amended, process was awarded 
against the defendants to answer the bill, returnable to the 
then next rules, at which time the said process’ was returned 
executed on the defendants. The defendants failed to ap- 
pear and the complainant’s bill was taken for confessed un- 
less the defendants should appear and file their answer at 
the then next rules. Before the expiration of the rule on 
the defendants to answer, the circuit court of Pendleton 
county was in session, and while the case was at rules the 
defendants appeared in the said court and filed their demur- 
rer to the said bill and asked that the injunction be dis- 
solved, which was done. From the order dissolving the 
injunction the complainant Hyre has appealed to this court. 

The first cause assigned as error is that it was improper 
for the court to entertain a demurrer to the bill and to dis- 
solve the injunction, while the case was at rules, without no- 
tice to the complainant. 

In this case it appears from the order dissolving the in- 
junction that the complainant, although it does not appear 
that he had notice, appeared by his counsel and contested 
the case on the demurrer, thus in effect waiving notice, if 
any was necessary. 

The second cause of error complained of is, that upon the 
demurrer the facts in the bill were admitted and that there 
were sufficient facts charged in the bill for equitable relief, 
therefore it was error toglismiss the bill. It seems to me that 
there is no ground for equitable relief charged in the bill, 
and that the injunction was therefore improvidently awarded 
and might have been dissolved on motion without answer, 
and it cannot be error that it was dissolved on demurrer. 
Slack vs. Wood, 9 Grat., 40. 

The third cause assigned as error is that, the order of dis- 
solution was erroneous in this, that the court of equity did 
not, after having taken jurisdiction of the cause, have the 
trust executed, if, and when it should be proper to do so, 
under its own supervision and by its own commissioner. 
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In this case the appellant had executed the deed of trust for 
the purposes specified in it, with power to the trustee to sell 
the land, and the facts charged in the bill do not show any 
reason why a court of equity should interpose for any pur- 
pose whatever. If there was any reason why the trustee 
should be restrained from selling then there might be some 
reason why the court should have executed the trust by its 
commissioner or under its order, but not necessarily so. If 
it was proper for the court to execute the trust in this case, 
under the facts charged, there could be no case in which it 
could not be called on to execute the trust. 

I think the court below committed no error in dissolving 
the injunction, and that the order complained of should be , 
affirmed with costs to the appellees, and damages to the ap- 
pellee Hoover, and that the cause should be remanded to 
the court below for further proceedings to be had therein, 
with instructions to dismiss the complainant’s bill with 
costs, if the case appear in the court below substantially as 
it appears in the record here. 


. ORDER OF DISSOLUTION CONFIRMED. 
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TAbecling. 


* Absent, HARRISON, J. 


Wiutuiam T. Hicgarnsotuam vs. D. S. Hasenpen & C. P. 
RvuHRBOUGH. 


July Term, 1868. 


1, A motion by the defendant in error for a rule nisi, requiring the plaintiff in 
error to take the suitors’ test oath, is not unreasonably delayed when 
made at a term before the case, according to the rules of the court, could 
be called for hearing. 


2. The act of February 28th, 1865, in relation to oaths by suitors, applies to 


writs of error and appeal as well as writs of supersedeas. 


3. Parties obtaining writs of error, supersedeas and appeal, to judgments and 
decrees obtained since April Ist, 1865, are not required to take the suitors’ 
test oath. Act of March Ist, 1866. 


A judgment was rendered in the circuit court of Upshur 
county, on the 18th day of November, 1863, in favor of 
David Haselden and C. P. Rohrbough, partners, against 
William T. Higginbotham, Isaac J. Post, John S. Huffman, 
John D. Imboden and William L. Jackson, for 8,000 dol- 
lars. The parties had been proceeded against as non-resi- 
dents under the act of the general assembly of the reor- 
ganized government of Virginia, declaring persons in sym- 
pathy with the late rebellion to be non-residents. The de- 
fendant Higginbotham gave notice to the plaintiffs, in 
March, 1866, that he would move the circuit court of Up- 
shur county to reverse the judgment of 18th of November, 
1863, for certain errors in the mode of proceeding, and in 
the manner of obtaining the same. The court overruled 
the motion of Higginbotham to reverse the judgment, on 
the 24th day of November, 1866, and he excepted and ap- 
plied to this court for a writ of error. 





* See page 1. 
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In this court the defendants in error filed an affidavit and 
moved the court for a rule nisi against the plaintiff in error, 
requiring him to take the oath known as the suitors’ test oath, 
provided in the act of February 28th, 1865, at a previous 
term of this court, and when the case could not have been 
called for hearing. 


G. H. Lee for plaintiff in error. 
J. S. Wheat for defendants in error. 


Brown, President, delivered the opinion of the court. 


The defendant in error filed his affidavit and moved the 
court for a rule or order nisi against the plaintiff in error, 
requiring him to take the oath commonly called the suitors’ 
oath, as provided in the act of February 28th, 1865. 

The plaintiff in error, by his counsel, contested the motion 
upon the grounds: Ist. That the motion was made too late. 
2d. That the act did not apply to a writ of error but’only to 
a supersedeas. 3d. That the cause of action arose since 
April 1st, 1865. But the motion was made at a term pre- 
ceding that at which the cause could, under the rules of the 
court, have been heard, and was therefore not unreasonably 
delayed. It differs in that from the case of Nadenbousch vs. 
Sharer, 2 W. Va., 285, where the motion was delayed till 
the term at which the cause might be heard on its merits 
and the trial insisted on. 


The case at bar is within the language of the act of Feb- 
ruary 28th, 1865, and is also within the spirit of it. And it 
is manifest from the whole act; that it was not the intention 
of the legislature to limit the operation of the first section by 
the fourth, in using only the word “supersedeas”’ in the lat- 
ter, instead of adding the words “appeal or writ of error.” 
To give the act the narrow or technical construction con- 
tended for by the counsel for the plaintiff in error, viz: that 
the act only applies to writs of supersedeas and not to ap- 
peals and writs of error, would be to defeat the object of the 
law upon a technicality and disregard the reason of the act 
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in two out of every three cases, all standing on the same 
ground in substance. Spaulding vs. Preston, 21 Vt., 12. 

As to the third objection, viz: that the cause of action in 
this case arose since April Ist, 1865, the first inquiry is, 
what is the cause of action in this case? Is it the alleged 
error in the judgment of November 18th, 1863, or in the 
judgment of November 24th, 1866. The former was ren- 
dered by the circuit court of Upshur against absent defen- 
dants on order of publication and attachment, and the latter 
was a judgment by the same court overruling a motion by 
the said absentees to reverse the first judgment under the 
provisions of the statute. Code, chap. 181, and act of Feb- 
ruary 11, 1865. 

No appeal could be had from the said judgment of No- 
vember 18th, 1863. Barbee vs. Pannill, 6 Grat., 442; Platt 
vs. Howland, 10 Leigh, 510. The judgment here appealed 
from and which is the subject of review in this court is that 
of November 24th, 1866. And the alleged error therein is 
the cause of action in this case. Nadenbousch vs. Sharer, 2 
W. Va., 285. And that having arisen since April 1st, 1865, 
the plaintiff in error is relieved by the statute of March Ist, 
1866, from taking the suitors’ test oath as to that cause of 
action. 

The motion of the defendant in error for an order nisi 
dismissing this cause upon the failure of the plaintiffin error 
to take the suitors’ oath, as provided in the act of February 
28th, 1865, must therefore be overruled at the costs of the 
party making it. 


MotTIion OVERRULED. 
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GHheeling. 
. * Absent, Harrison, J. 
Mattrurw O’BRrIEN ef al. vs. JoHNSON N. CAMDEN. 


July Term, 1868. 


C. was summoned to answer a suggestion on the first day of aterm. On the 
fifth day of the term the plaintiffs moved the court for a rule to compel 
C. to appear and answer; which the court refused upon the ground that 
the suggestion had not been docketed or the serviee of the summons 
proved, nor had it been in any way brought to the attention of the court, 
on the day to which it was returnable, and the case was discontinued. 
HELD: 


1. That it was the duty of the clerk to put the case on the docket, and 
his failure to do so should not prejudice either party. 





2. That a party summoned to answer a suggestion is advised of what 
he is to answer, and when and where; and upon his failure to do 
so, the suggestor is entitled to his rule to compel an answer. 
Code 1860, chap. 188, sec. 13. 


This case was brought up from Lewis county. The 
summons served upon Johnson N. Camden, the defen- 
dant, was returnable to the Ist day ot March term, 1867, of 
the circuit court of that county. The following is the order 
from which appeal was made: 
“O’Brien, Grafflin and Hanson 

vs. Upon a Suggestion. 
Johnson N. Camden. 

This day came the plaintiffs, by their attorney, and the 
court having maturely considered the motion made on the 
5th day of the March term last, of this court, to grant them 
a rule against Johnson N. Camden, to compel him to appear 
and answer the plaintiffs’ suggestion, filed in the clerk’s of- 
fice of the circuit court of Lewis county, December 17th, 
1866, which was made returnable to the Ist day of March 


* See page 1. 
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term last of this court, and the court having set upon the 
1st day of March last, being the 1st day of the term, and 
the defendant, Johuson N. Camden, not being called, nor 
the service of the summons being proved, nor the sugges- 
tion docketed, nor the summons or suggestion in any way 
brought to the attention of the court on that day, the court 
is of opinion that the said summons was discontinued, and 
that the plaintiffs were not entitled to. any rule against said 
defendant, Camden, on the 5th day of March term last, and 
doth overrule said motion.” 


C. Boggess for plaintiffs in error. 


Brown, President. The defendant Camden was sum- 
moned to appear on the Ist day of the circuit court of Lewis 
county and answer a suggestion under section 11, chapter 
188, Code 1860. 

The plaintiff making the suggestion moved for a rule un- 
der section 13 of same chapter, upon the defendant Camden, 
to compel him to appear and answer, but the court overruled 
the motion and refused the rule upon. the ground that the 
suggestion had not been docketed, nor had the summons on 
the suggestion been brought to the attention of the court on 
the day to which it was returnable, by reason whereof the 
same, in the opinion of the said circuit court, became dis- 
continued. 

It was the duty of the clerk to put the case on the docket, 
(Code 1860, chap. 177,) and his failure to discharge his duty 
should not prejudice either party. Neither ground assigned 
by the circuit court could work a discontinuance of the case. 

The party summoned to answer a suggestion, like a de- 
fendant summoned to answer a bill, is advised by the sug- 
gestion what he is to answer, and when and where; and 
upon his failure to do so the suggestor is entitled to his rule 
to compel an answer. 

The garnishee having been regularly summoned to an- 
swer the suggestion, and the summons having been served 
upon him more than twenty days and he failing to answer, 
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the party requiring his answer was entitled to a rule, under 
the 13th section of chapter 188 of the Code of 1860, to com- 
pel an answer. 

I think, therefore, that the judgment refusing the rule 
should be reversed, with costs to the plaintiff in error, and 
the cause remanded to the circuit court of Lewis for further 
proceedings to be had therein, in conformity with the prin- 
ciples above indicated. 


Judge Maxwell concurred. 


JUDGMENT REVERSED. 
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ane ’ 
UAbeelang. 
* Absent, Harrison, J. 
SPICER Patrick & R. C. M. Lovett vs. V. B. Horton. 
July Term, 1868. 


To enable a court to enforce a specific contract for the sale of real estate the 
contract must be established by competent proof, to be clear, definite and 
unequivocal in all its terms. And the contract préved must be that 
charged in the bill. 


This cause arose in Mason county in May, 1866. The 
point on which the case was decided here was that the con- 
tract of sale as alleged in the bill was not fully established 
by the proof; that even if established as alleged it must be 
done by the testimony of more than one witness, where 
thére were no corroborating circumstances, to contradict the 
answer. But one witness proved anything in relation to the 
contract, whose testimony this court held did not establish 
the terms of contract, which was not in writing, as alleged 
in the bill. It is, therefore, not thought necessary to state 
any of the particulars of the contract alleged in the bill, 
as no specific contract was proven, or what it was, or 
whether its terms had ever been executed and complied with. 


Lamb § Paull for appellants. 
G. W. Jeffers for appellee. 


MaxwELL, J. Horton filed his bill in the circuit court of 
Mason county for the specific execution of an alleged con- 
tract for the purchase of a house and two lots in the town 
of Mason, in the said county, charged to have been sold by 


* See page 1. 
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Lovell to the said Horton. The bill also prays that a con- 
veyance-of the said property made by the said Lovell to 
Patrick may be set aside on the ground that it was made 
without consideration and with a full knowledge on the part 
of Patrick of the contract between Horton and Lovell. To 
which bill the defendant Lovell filed his answer, denying the 
contract charged in the bill ‘and insisting that if any con- 
‘tract had been made it was void because not in writing. 
Patrick also filed his answer in which he denied that the 
conveyance to him was made without consideration, and 
denied that he had any notice of any contract between 
Horton and Lovell for the sale and purchase of the property. 
On the final hearing of the cause the court decreed that 
i the deed to Patrick be set aside, and decreed that Lovell 
and wife should convey the property to Horton, or upon 
their failure to do so the commissioner of the court should 
make the conveyance. Lovell and Patrick not being satis- 

fied with the decree rendered have appealed to this court. 

There are several causes assigned as error, some of which 
undertake to make points that do not arise upon the record. 

The second and fifth causes assigned as error are that, the 
court erred because there is no contract proved in which 
the terms are set out, and because by the statute of frauds 
a parol contract for the sale of real estate is not valid in law. 

To enable a court to enforce a contract for the sale of real 
estate the first essential is that the contract shall be estab- 
lished by competent proof to be clear, definite and une- 
quivocal in all its terms. Not only so, but the contract 
proved must be the contract charged in the bill. Story’s 
Equity Ju., sec. 764; Pigg vs. Corder, 12 Leigh, 69; Nothany 
vs. Leftwick’s representatives, 3 Rand., 238. 

The contract charged in the bill is denied by Lovell in 
his answer. Of the depositions taken in the cause there is 
but one, that of Healy, taken to prove the terms of the con- 
tract, which was not in writing. The contract described by 
this witness does not correspond fully with that charged in 
the bill, but if it did correspond with it, this witness is not 

supported by any other witness or by sufficient corrob- 
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orating circumstances to contradict the answer and establish 
the contract. , 

As the contract is not established by competent proof the 
question as to part performance and possession under it 
does not arise in the case under consideration. _ 

Nor could the question arise in the case as to whether or 
not Patrick was a bona fide purchaser for valuable considera- 
tion without notice, for the same reason. 

For these reasons I think the decree complained of must 
be reversed with costs to the appellants, and that this court 
proceeding to enter such decree as the court below ought to 
have entered, should dismiss the bill of complainant with 
costs to the defendants below. 


The President concurred. 


DECREE REVERSED. 
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CAbeeling. 
* Absent, Harrison, J. 


Tue MANUFACTURERS & Farmers Bank vs. J. M. MAtHews. 
July Term, 1868. 


The M. & F. B. brought an action of assumpsit on a bill of exchange against 
M. & G., as partners. M. demurred to the declaration, pleaded nonas- 
sumpsit and the statute of limitations, and issue was joined thereon. An 
amended declaration was subsequently filed, alleging the bill to be lost, to 
which M. also pleaded non assumpsit. M. filed an affidavit at the same 
term when the amended declaration was filed, denying the partnership. 
The M. & F. B. then moved a continuance. M. thereupon withdrew his 
affidavit denying the partnership. The court refused a continuance, and 
the plaintiff being unable to proceed with the proof under the amended 
declaration, was non suited, which the court at a subsequent term refused 
to set aside. HELD: 


1. That the court erred in refusing a continuance and also in not set- 
ting aside the non-suit. 


2. The plaintiff was entitled to a rule to ead to the defendants’ plea 
to the amended declaration. 


3. Parties to a suit are respectively entitled to a month to declare, plead, 
reply, rejoin, &. Code 1860, chap. 171, sec. 4. And it is im- 
material whether the case be at rules or in term, JIbd., sec. 5. 


The Manufacturers and Farmers Bank, of Wheeling, in- 
stituted an action of assumpsit in the circuit court of Ohio 
county, in October, 1865, against John M. Mathews and 
James Gittings, partners, under the firm of J. M. Mathews 
-& Co., upon a bill of exchange dated September 22d, 1856, 
due in sixty days. The declaration was filed at the Novem- 
ber rules, 1865. At the March term, 1866, the defendant 
Mathews demurred to the declaration, pleaded non assump- 
sit and the statute of limitations, and issue was joined. 
The demurrer was overruled at the October term following. 


* See page 1. 
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Leave was granted at the December term, 1866, to file an 
amended declaration, containing two counts, alleging that 
the bill was lost, to which the defendant pleaded nonas- 
sumpsit. On the 18th day of December an affidavit was 
filed by the defendant Mathews denying the partnership, 
and two days afterwards the plaintiff moved a continuance 
of the cause, alleging, and filing affidavits to show, that the 
principal proof of the partnership arising on the defendant’s 
affidavit was in the city of Baltimore. Whereupon the de- 
fendant withdrew his affidavit and the court refused a con- 
tinuance, to which the plaintiff excepted. The plaintiff not 
being able to proceed was nonsuited. At the March term, 
1867, the plaintiff moved to set aside the nonsuit, which 
motion was docketed and continued until the May term fol- 
lowing, when it was overruled. The case came to this 
court on two bills of exception, one to the refusal of the 
court to grant a continuance, and the other to’the refusal to 
set aside the nonsuit. 


D. Peck for the plaintiff in error. 


Brown, President. The plaintiff in an action of assump- 
sit, on leave, files an amended declaration, to which the de- 
fendant at once files his plea. 

Is the plaintiff entitled of right, if he requires it, to a 
rule to reply ? 

If he is, then it was error in the court to refuse him a 
continuance and put him toa nonsuit. And for the same 
reason it was like error to refuse to set aside the non suit, 
" and more especially so where, as in this case, another action 
for the debt would be barred by the statute of limitations, 
and where, without unnecessary delay on the part of the 
plaintiff after suit brought, and under the peculiar cireum- 
stances of the case, a continuance was necessary to enable 
the plaintiff to procure the proof necessary to sustain the 
action. The English practice was to give the party a rea- 
sonable time, (Gilman 228), but our statute, Code 1860, 
chap. 171, sec. 4, gives to the parties respectively a month 
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to declare, plead, reply, rejoin, &c; and by the 5th section 
it is immaterial whether the case be at rules or in term. 

I think, therefore, that the plaintiff had a right to time to 
reply and also a good ground for a continuance. Jacob vs. 
Sale, Gilmer, 123. And that by replying immediately he 
manifested no disposition to delay and did not thereby pre- 
judice a just cause for a continuance. The court erred in 
refusing the continuance asked, and also in refusing to set 
aside the nonsuit produced by the refusal to continue. 
The judgment, therefore, should be reversed, the nonsuit 
set aside, the cause reinstated and remanded to the circuit 
court for further proceedings to be had therein. 


Judge Maxwell concurred. 


JUDGMENT REVERSED, 
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* Absent, Harrison, J. 


Marearet J. SANAKER vs. BARNETT Cusnwa, ADM’R. 


July Term, 1868. 


1, Where the evidence of the witnesses examined on the trial, instead of the 
facts appearing to the court to have been proven by each, is stated in the 
bill of exceptions, this court cannot revise a judgment of the court below, 
unless by rejecting all the parol evidence for the exceptor, and giving full 
force and credit to that of the adverse party, the decision of the court: 
below still appears to be wrong. 


2. A.case in which the court below ought to have set aside the verdict of the 
jury and granted a new trial, because the evidence offered by ¢he plaintiff 
was not sufficient to warrant the finding of the jury. 


Barnett Cushwa, administrator, with the will annexed, of 
John B. Sanaker, deceased, brought an action of trover in 
March, 1866, in the circuit court of Berkeley county, against 
Margaret J. Sanaker, for the value of a negro man be- 
queathed specifically, after the payment of testator’s just 
debts, by the last will and testament of the deceased to said 
Margaret J., his sister, the said negro man, being a part of 
the personal assets of the estate.of the testator, which it 
was alleged was not sufficient to pay his debts, and which 
negro man the defendant had sold before the institution of 
the suit. At the December term, 1866, the defendant 
pleaded not guilty, and in November, 1867, the jury em- 
pannelled in the cause rendered a verdict for the plaintiff 
for 500 dollars damages; the defendant moved the court to 
set aside the verdict and grant her a new trial on the ground 





* See page 1. 
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that the verdict was contrary to the law and evidence of the 
ease, and on the 4th of December the court overruled the 
motion for a new trial and entered judgment for the-dam- 
ages assessed by the jury with interest from the date of the 
finding and costs. 

The plaintiff, on the trial of the cause, introduced as evi- 
dence, the will of John B. Sanaker, deceased, showing the 
bequest aforesaid and the following testimony : 

“George Dougherty, a witness who stated that he purchased 
of Adam Sanaker, whom he considered the agent of defen- 
dant, and he thinks he so represented himself to be, a negro 
boy at the price of 1,000 or 1,100 dollars, and took a bill of 
sale forthe same. This slave belonged to the estate of John 
B. Sanaker, and would beiong to the defendant if the debts 
‘ were all paid, and when the administrator agreed to let the 
slave pass into the hands of the defendant; witness does 
not know whether that was the case or not; when he bought 
he did not buy the slave as the property of Adam Sanaker, 
but bought him from Adam Sanaker merely as her agent; 
witness cannot say that Margaret J. Sanaker signed the bill 
of sale; would not be certain, but thinks he had a conver- 
sation with her as he was passing, and thinks she told him 
whatever her father did would be right; witness cannot 
produce the bill of sale, he either transferred it to the per- 
son to whom he sold him, or has lost it.” 

‘‘ He then introduced the evidence of Bennett B. Hollis, 
who said he knew the negro girl which belonged to the es- 
tate of John B. Sanaker; she was of little or no value after 
the death of Sanaker, but became of more value afterwards; 
cannot give an opinion as to her value in 1860 or 1861. 

“ Dr. Francis M. Burkhart, who testified that he knew the 
girl well. She seemed to have some disease of the spine, 
and was deformed in her appearance. She was of very little 
value at the death of J. B. Sanaker. She afterwards be- 
came a useful woman. She lived for a year or more at Mr. 
Tabler’s, whether hired out or not he could not say. Wit- 
ness was never called upon to examine her.professionally. 
She might be worth from 150 to 300 or 500 dollars, or she 
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might not be worth anything. He could not express a sat- 
isfactory opinion of her value in 1860, 1861 and 1862. 

“The defendant introduced the evidence of Adam Sana- 
ker, who testified that he had sold the slave, Sam, to George 
Dougherty for the sum of 1,000 dollars. This sale was in 
October, 1869. He was not the agent of his daughter, nor 
did he sell the slave as her agent. His daughter was op- 
posed to the sale of the slave; was anti-slavery in her sen- 
timents, and would have nothing to do with the sale. Wit- 
ness sold the slave because he himself had raised him. He 
was a very bad boy, and had made an attempt upon his life 
with an axe. His daughter never received any of the money 
from the sale of said slave. John B. Sanaker left at his 
death three slaves—a negro man who died shortly after- 
wards, the negro boy, Sam, which witness sold in October, 
1860; the said slave sold remained in the family from the 
death of John B. Sanaker, until sale, and a girl. This girl 
was injured by a fall from a cart. She was worth very little 
aftey the death of John B. Sanaker, but by careful nursing 
and attention, she recovered in a great measure from the 
accident, and would have brought 800 dollars in the market, 
in 1861 or 1862. She is now living and is a useful and val- 
uable woman. She lived with witness until after Presi- 
dent Lincoln’s proclamation of emancipation. 

‘On the day of the sale of the personal property of John 
B. Sanaker, which was the 30th of November, 1857, the 
administrator, Barnett Cushwa, dined at witness’ house, 
and he there, at table, said ‘I have now sold property 
enough to pay all the debts;’ witness does not remember 
and cannot say whether the defendant was at the table or 
not, for there were several persons dining that day from the 
sale, but he knew she was in the house at the time, a mem- 

ber of the family, and probably waiting on the table, as is 
usual in country places on such occasions. 

“ Washington Sanaker testified that he was present in 
Martinsburg when his father and Mr. Dougherty were negoti- 
ating for the sale of the slave Sam, he heard nothing pass in 
that conversation that his father was selling the slave as the 
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agent of the defendant; he spoke of making the sale and 
Mr. Dougherty said it would be necessary to get her name 
to the bill of sale; when they came to Darkesville to com- 
plete the transaction, the defendant was not at the house 
but at a neighbors in the town. She was sent for to come 
home, but refused to come and did not return until Mr. 
Dougherty left there; witness knew that she was opposed 
to the sale of the slave, and did not, on that day, sign the 
bill of sale or have anything to do with the sale.” 

The defendant procured a supersedeas to the judgment 
to this court. 


C. J. Faulkner for plaintiff in error. 

The court erred in not setting aside the verdict in the case. 

1st. Because the evidence shows conclusively that the de- 
fendant had no participation or agency in selling the slave 
in controversy, and did not receive any of the proceeds of 
sale. Upon this point there is no conflict in the evidence. 
But 

2d. If the facts were otherwise, and the defendant had 
authorized the sale of the slave, the evidence shows that the 
legal title to the slave had passed from the administrator to 
the legatee, and that no action at law could be maintained 
by the administrator to recover the slave or the value 
thereof. 

The will of J. B. Sanaker bequeathed the slave in con- 
troversy to the defendant. It will be admitted that a per- 
fect title to the slave did not vest in the legatee, without the 
assent of the administrator, and the question is, do not the 
facts in this case show an assent by the administrator to the 
legacy ? 

The assent of an executor is not required by law to be 
made in any exact or prescribed form. It may be either 
express or implied. His assent may be inferred from indi- 
rect expressions or particular acts, and such constructive 
permission will be equally available. 2 Williams on Exee- 
utors, p. 1238; 2 Lomax on Executors, p. 129; 8 Howard, 
p. 178; 3 Leigh, 686-7. 
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The assent of the executor may in some cases be presumed 
upon the principle, that in the absence of evidence, the ex 
ecutor shall be presumed to have acted in conformity to hic 
duty. 

Thus the legatee’s possession and retention of the be- 
quest for some considerable time, without complaint of the 
executor, would lead to the conclusion that there had been 
an assent. 2 Lomax on Executors, sec. 12, p. 181; 2 Will 
on Executors, 1241; White vs. White, 4 Dev., 257; Merrill 
vs. Windley, 3 Dev., 399. 

J. B. Sanaker died on the 15th of April, 1857. His will 
was admitted to probate, and the plaintiff qualified as his 
administrator with the will annexed, in July, 1857. On the 
30th of November, following, the administrator had a sale 
of the miscellaneous personal property of his testator; the 
estate was small and the debts few, and he thus had four 
months to ascertain the amount of these debts. After the 
close of his sale he announced to the family of the defen- 
dant, she being probably present and within hearing, “that 
he had now sold sufficient property to discharge all the 
debts of his testator.” This was no light or hasty declara- 
tion, but made after four months acquaintance with the 
debts of his small estate, and after calculating the sales of 
the personal property; made at a large dinner party, before 
the family and strangers, and could have no other meaning 
than to announce to the legatee, her father and family, that 
he had no further claim to the assets of the estate, and that 
the slaves bequeathed to her, and which were then in her 
possession, should be regarded as her property. From that 
day until the summons was issued in this case, on the Ist of 
March, 1866, nearly nine years, there is no evidence that 
the administrator ever exercised any act of ownership, or 
asserted any claim to the slaves or the proceeds thereof, nor 
is there any evidence that any debt not known to the ad- 
ministrator on the day of sale, and not provided for in said 
sale, has come against the estate. In truth there is no ev- 
idence that the estate of J. B. Sanaker owes one dollar. 
After an assent by an executor, to a specific legacy, the in- 

VoL, III. 3 
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terest in the chattel bequeathed vests in the legatee, so that 
she may bring ¢rover to recover it, even against the executor 
himself. So if an executor once assents to a legacy, he can 
never afterwards retract his assent. Ifthe assent has been 
completed by payment or possession, and afterwards debts 
appear of which the executor had no previous notice, he 
may by bill in equity, compel the legatee to refund. 2 Wil- 
liams on executors, p. 124. 

A satisfactory reason why indirect expressions and a 
slight assent by the executor is regarded as sufficient to 
vest the title in the legatee is to-be found in the fact, that 
such assent cannot materially impair the rights of creditors, 
for while this assent will exempt the property from. execu- 
tion at law, to satisfy a judgment against the executor, it 
does not operate to impair the right of a creditor to pursue 
in a court of chancery, the assets of the testator, in the 
hands of the legatee if necessary for the payment of testa- 
tors debts. 1 Leigh, 465; 2 Robinson’s Practice, 79; 2 
Lomax on Executors, 391. 

This was the only course open to the plaintift in this ac- 
tion, if debts, of which the record gives us no information, 
rendered it proper that the legatee should refund. 4 
Munf., 219. ' 

A court of equity may compel a legatee to refund, though 
a court of law cannot entertain an action for that purpose. 
3 East, 123; 3 Bos. & Poll, 169. 

An executor may assent to a legacy within the time al- 
lowed by law for the payment of debts. 3 Hill, 8. C., 159. 
Or, when by the terms of the will, the legacy is given after 
‘the payment of debts, he may assent to it before the debts 
are paid, 3 Hill, S. C., 156. 


Stanton g Allison for plaintiff in error. 


MaxweLL, J. The only question arising in the record in 
this case, is, did the court err in overruling the motion of 
the plaintiff in error for a new trial, on the ground that fue 
-verdict was against law and evidence? The bill of excep- 
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tions states the evidence of the witnesses examined on the 
trial instead of the facts appearing to the court to have been 
proven by each. This court cannot, therefore, according to 
the well settled practice, reverse the judgment, unless, by 
rejecting all the parol evidence for the exceptor and giving 
full force and credit to that of the adverse party, the de- 
cision of the court below still appears to be wrong. Ex- 
clude from the case the evidence of both the witnesses ex- 
amined for the plaintiff in error in the court below, and will 
the remaining evidence warrant the verdict rendered ? 

It appears from the will of John B. Sanaker that the ne- 
gro man in question was devised to the plaintiff in error, 
and it appears from the record of the case that the defen- 
dant was the personal representative of the said John B. 
Sanaker. 

The plaintiff in the court below, now the defendant in 
error, to make out his case, introduced before the jury 
George Dougherty, a witness who stated that he purchased 
of Adam Sanaker, whom he considered the agent of the 
defendant, and he thinks he so represented himself to be,-a 
negro boy at the price of 1,000 or 1,100 dollars, and took a 
bill of sale for the same. - This slave belonged to the estate 
of John B. Sanaker, and would belong to the defendant if 
the debts were all paid, and when the administrator agreed 
to let the slave pass into the hands of the defendant; wit- 
ness does not know whether that was the case or not; when 
he bought he did not buy the slave as the property of Adam 
Sanaker, but bought him from Adam Sanaker merely as 
her agent. Witness cannot say that Margaret J. Sanaker 
signed the bill of sale; would not be certain, but thinks he 
had a conversation with her as he was passing, and thinks 
she told him whatever her father did would be right; wit- 
ness cannot produce the bill of sale, he either transferred it 
to the person to whom he sold him or has lost it. He then 
introduced the evidence of Bennett B. Hollis, who said he 
knew the negro girl which belonged to the estate of John 
B. Sanaker; she was of little or no value after the death of 
Sanaker, but became of more value afterwards; cannot 
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give an opinion of her value in 1860 or 1861. He then in- 
troduced Dr. Francis M. Burkhart, who testified that he 
knew the girl well. She seemed to have some disease of 
the spine, and was deformed in appearance. She was of 
very little value at the death of J. B. Sanaker. She after- 
wards became a useful woman. She lived for a year or 
more at Mr. Tabler’s, whether hired out or not he could 
not say. Witness was never called upon to examine her 
professionally. She might be worth from 150 to 300 or 500 
dollars, or she might not be worth anything. He could not 
express a satisfactory opinion of her value in 1860, 1861 
and 1862. | 

This is all the evidence introduced by the plaintiff below 
tending to show that the negro man was sold by or con- 
verted to the use of the plaintiff in error. 

It seems to me that this evidence is clearly insufficient to 
prove that Adam Sanaker sold the negro to Dougherty as 
the agent of the plaintiff in error, or that she ratified the 
sale afterwards, or received the proceeds of the sale. There 
is no claim that she sold him herself. 

It seems to me that the court ought to have set mabe the 
verdict of the jury, because the evidence offered by the 
plaintiff was not sufficient to warrant it, and should have 
granted the plaintiff in error a new trial. 

I think this court, therefore, will have to reverse the 
judgment complained of, with costs to the plaintiff in error, 
and that the verdict of the jury must be set aside and the 
cause remanded for a new trial to be had. 


President Brown concurred. 


JUDGMENT REVERSED. 
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* Absent, HARRISON, J. 
Wir A. Extiortt e al. vs. Rosert Suror. 


July Term, 1868. 


1. A verdict in ejectment, where land is claimed in fee simple, finding for the 
plaintiff “so much of the land in the declaration in controversy as is in- 
cluded in the lines S. P., P. A., A. G. and G.§.,” as delineated on the plat 
of survey made in the cause, is sufficient to warrant a judgment thereon, 
without finding the character of the estate under which the plaintiff 
claims. The plaintiff alone has a right to complain and to have the ver- 
dict find the character of the estate, when it is in his favor. 


2. A declaration in ejectment claims five acres of land, and the plat of the 
surveyor made in the cause, shows that the boundaries and lines as de- 
scribed in the verdict finding for the plaintiff contains nine acres. 
HELD: 


1. The report of the surveyor is no part of the verdict, only the dines 
designated, as shown in the plat. 


2. That as the only question in dispute was a common line claimed by 
the plaintiff and defendant, and the jury having found for the for- 
mer, it is immaterial whether the quantity be five or nine acres, as 
the bounds and line claimed in the declaration correspond with 
the bounds and line found by the jury. No injury could result to 
the defendant by tlc variance in the quantity included in the line 
in dispute. 


William A. Elliot, and others, heirs at law of. Andrew 
Young, deceased, brought an action of ejectment in Hancock 
county, in June, 1860, against Robert Sutor, to recover five 
acres of land owned by them in fee simple. The declaration 
averred that they claimed the land by patent from the com- 
monwealth, and that it adjoined certain parties named, and 








* See page 1. 
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also that it “adjoined with Mathew Ritchie’s survey by a line 
beginning at a white oak and running S. 65° W., 308 poles, 
and with the same course continued further, 68 poles to 
William Ledley’s line,” which was the line in dispute. 

The defendant pleaded not guilty and the statute of lim- 
itations. The trial was had at the November term, 1863, 
when the jury returned a verdict for the plaintiffs, finding 
that they were entitled to so much of the land ih the decla- 
ration mentioned as was “included in the lines S. P., P. A., 
A. G. and G. 8., as delineated and laid down on a plat of 
survey ordered and returned in the cause,by J. H. Atkinson,”’, 
who had made a survey in the cause by order of court. 

The defendant moved the court to set aside the verdict 
and grant a new trial upon the ground that it was not in 
such form and to such effect as was required by the statute, 
which motion was allowed and a new trial was awarded. 
At a subsequent-trial a verdict was had for the defendant. 
On the last trial the plaintiff offered in evidence a deed 
from one of the prior grantors, which was objected to, be- 
cause, as alleged, of its defective acknowledgement and 
recordation, which objection was sustained by the court, 
and the plaintiff excepted. This latter point is fully set 
forth in the president’s opinion. The court divided on the 
admissibility of this deed, but the case was determined on 
other questions. The plaintiff applied to this court for a 
supersedeas. 


Richardson for the plaintiffs in error. 
Melvin for the defendant in error. 


Brown, President. Two questions arise in this cause. 

Ist. Was the verdict of November 6th, 1863, sufficient to 
authorize the court to render a judgment on? 

The declaration is very loosely and informally drawn, but 
was not demurred to. In it the plaintiffs substantially eom- 
plain of the defendant, for that they were possessed of five 
acres of land in fee simple, in Yohogania county, viz—in 
Hancock—by virtue of a patent from the commonwealth 
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of Virginia, bounded by lands of William Ledley, Campbell 

Gibbs “aud Ritchie, and being so possessed thereof in fee 
simple, the defendant entered on said land and premises 
and unlawfully withheld the same from them, to their dam- 
age, &c. The defendant pleaded not guilty of unlawfully 
withholding the premises claimed by the plaintiffs in the 
declaration mentioned, also the statute of limitations of fif- 
teen years. Issues were joined on the pleas: And the jury 
found a verdict in the following words: ‘‘ We, the jury, find 
the defendant guilty, and do further find for the plaintiffs 
80 much of the land in the declaration mentioned as is in- 
cluded in the lines 8S. P., P. A., A. G. and G. &., as. de- 
lineated and laid down on the plat of survey, ordered and 
returned in the cause by John H. Atkinson.” 

Thereupon the defendant moved the court in arrest of 
judgment, because, as he alleged, the verdict was not in 
conformity: with the 27th section of chapter 135 of Code 
1860, in that it did not specify the estate found in the plain- 
tiffs. And upon consideration of said motion the court was 
of opinion no judgment ought to be rendered on said ver- 
dict and set it aside for that cause and awarded a venire 
de novo. An additional objection is taken here, viz: that the 
plaintiffs in their declaration only claim five acres, while 
the report of the surveyor Atkinson, which accompanies 
the plat referred to in the verdict, shows the verdict in- 
cludes nine acres. To this objection there are two answers, 
1st. The report is no part of the verdict, only the lines S. P., 
A. G. and G. S., as shown on the plat. 2d. The report and 
plat, if looked to, show that the plaintiffs and defendant 
claimed under different grants having a common line, and 
the only question in dispute was whether that line was as 
claimed by the one or other of them, and the jury found it as 
claimed by the plaintiffs, and whether, therefore, the quan- 
tity as supposed in the declaration be five or nine acres it 
was wholly immaterial, as the bounds and line claimed in 
the declaration correspond with the bounds and line found 
by the jury. 

The land and line claimed being the same as the land and 
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line found in the verdict no injury could possibly result to 
the defendant by the variahce in the quantity included by 
the line in dispute. I think, therefore, that there is nothing 
in the objection taken here for that immaterial variance. 
Next as to the insufficiency of the verdict, as held by the 
circuit court; it will be observed that the declaration avers 
the plaintiffs were possessed in fee simple not of five acres 
only but also of the land or premises, of which the descrip- 
tion and bounds had been given, and that the defendant en- 
tered and unlawfully withheld the same from the plaintiffs, 
to which the defendant pleaded that he was not guilty of 
unlawfully withholding the premises claimed by the plain- 
tiffs in their declaration mentioned. Here then was the 
issue distinct, and the jury were sworn to try it; and the 
verdict is responsive to every material part of it, viz: 1st. 
It finds the defendant guilty. Guilty of what? Of unlaw- 
fully withholding from the plaintiffs the “land and premises 
in the declaration mentioned.” But what land and premises 
did the plaintiffs mention in their declaration? That which 
they described and of which they there claimed to have 
been possessed in fee simple, and upon which the defendant 
entered and unlawfully withheld from them. 

2d. The verdict “further finds for the plaintiffs so much 
of the land in the declaration mentioned as is included in 
the lines 8. P., A. G. S., as delineated on the plat, &c.” 
Here the declaration claims title in fee simple in the land 
described. The verdict finds for the plaintiffs the land in 
the declaration mentioned. 

In the case of McMurray vs. O’ Neal, 1 Call, 246, it was 
held that a verdict in ejectment in these words: “ We find 
for the plaintiff one cent damage,” was properly amended 
by the court and made to read: ‘ We find tor the plaintiff 
the lands in the declaration mentioned and one cent dam- 
age.” Ifit were competent in that case to refer the finding 
to the land in the declaration mentioned, why not in this to 
the’ estate in the declaration mentioned. If it were compe- 
tent in that case to interpolate the, land and description why 
not in this case the fee simple in the land in the declaration 
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mentioned. I can perceive no. difference in principle. 
Pendleton Prest, delivering the opinion of the court in that 
case, said, “It was a general verdict for the plaintiff, in a 
form very commonly used.” The verdict in this case is far 
more special, definite and certain, and, I think, in form 
much more commonly used. But even if the verdict in 
such case should not be regarded in connection with the 
pleading and issue to which it is the direct response, but 
should be considered by itself, yet is this verdict good. At 
common law it was unquestionably so; and I do not think 
it was the purpose nor is the effect of the statute to make it 
bad. The only object of the statute was to protect the 
party succeeding from the repetition of actions of ejectment, 
as provided in the 35th section of chapter 135, Code 1860, 
making the judgment on the verdict conclusive as to the 
title or right of possession established in such action upon 
the party against whom it is rendered and those claiming 
under such party. 

A finding and judgment for the plaintiffs of the land in 
controversy must be construed to mean either an estate in 
fee or a less estate, as by the Code 1860, chapter 116, sec- 
tion 8, lands conveyed or devised without words of limita- 
tion shall be construed to be in fee simple unless the con- 
trary intention shall appear; while at common law it 
would only have been an estate for life; aualogy would seem 
to require a like construction of the language of this ver- 
dict under chapter 135 of the Code. But taking that con- 
struction which would be most strongly against the plain- 
tiffs, and hold the verdict to mean only the least estate, that 
a plaintiff can have in land and recover upon it, still the 
verdict is good, and only the plaintiffs could complain of it. 
Since the plaintiffs were entitled under the statute to have 
had this estate in the land definitely and specially found 
so as to leave no reason for doubt or construction upon 
any future controversy as to what was found, and there- 
by concluded forever; and the court should, instead of 
setting aside the verdict, have sent the jury back with 
instructions to conform their verdict in that particular 
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to the provisions of the statute, if required by the plain- 
tiffs. 

According to the case of Tupscott vs. Cobb, 11 Grat., 172, 
@ party in peaceable possession, when entered upon and 
ousted by one not having title to or authority to enter on 
the land, may recover the premises in ejectment on his pos- 
session merely, and his right*to recover cannot be resisted 
by showing that there is or may be an outstanding title in 
another, but only.by showing that the defendant himself has 
title or authority to enter under the title; and in such a case 
the utmost that the verdict could find would not import a 
greater or more definite and certain estate in the plaintiffs 
than the present verdict does. I think, therefore, that the 
court erred in failing to enter judgment on the said verdict 
for the plaintiff. 

Another question raised in the cause is the admissibility 
of the copy of the deed from Benjamin Johnson and wife 
to Ezekiel Hopkins, certified from the recorder’s office of 
Ohio county, for the land in question under which the plain- 
tiffs claim, and which was excluded from the jury by the 
court on the second trial, and a verdict was found for the 
defendant. 

- This deed; dated August 20th, 1791, was acknowledged 
by the parties as their acts and deed before the circuit court 
of Jefferson county, in Kentucky, September 7th, 1791, and 
on motion of said Hopkins, ordered to be certified, which 
acknowledgement, privy examination and order, are attested 
by the clerk in the following manner: 

Teste: 
Witt Jonson, C. J. C. 

This deed so acknowledged, proved and certified was pre- 
sented in the county court of Ohio county at February term, 
1792, and by that court was ordered to be recorded, which 
was done accordingly as appears by the certificates of Moses 
Chapline, clerk, and of R. B. Woods, recorder, respectively. 

It is objected in the first place that the attestation and 
signature of the clerk of Jefferson county is not sufficient 
to show he acted in his official character in attesting and 
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certifying said acknowledgment, but upon the principle and 
authority of the case of McNeil vs. Governor for Clark, 3 Grat., 
299, the objection must be overruled as without foundation. ' 
In that case it was held that the official character of a con- 

stable was sufficiently established by his receipt signed with 

his name and the initials C. P. C. appended thereto, indi- 

cating his office as constable of Pocahontas county. 

The next objection, and the one most earnestly relied on 
by the defendant, is that when the deed in. question was ac- 
knowiedged or ordered to be certified in the court of Jeffer- 
son county, Kentucky, in 1791, there was no law in Vir- 
ginia admitting it to be recorded on such proof, because the 
statute of 1785 applied only to such acknowledgment or 
proof before a court of another State, and not before a 
court in the State of Virginia, unless it were the court of 
the county where the land lay. 

In the case of Hassler and King the deed had been ac- 
knowledged in New York before the act of 1785 took effect ; 
and when that act did take effect, and during the time it 
was in force, the deed was never presented nor admitted to 
record within the county where the land lay. 

Subsequently the act of 1828 was passed, and in 1833 the 
deed was presented and admitted to record in the county 
where the land lay upon the original certificate of the Mayor. 
of New York of its acknowledgment prior to October, 
1785. The certificate of acknowledgment before the Mayor 
of New York, if made in 1833, would have been embraced 
by the provisions of the statute. And the court of appeals 
of Virginia held the deed well proved and recorded and ad- 
‘ missible as evidence; and I see no reason why the same 
principle will not sustain the present deed, which was ac- 
knowledged before the court of Jefferson county, Ken- 
tucky, and admitted to record in Ohio county, where the 
land then lay. Whether there was any law authorizing the 
court of Jefferson county, Kentucky, to take such acknowl- 
edgment and proof of said deed on the 7th day of Septem- 
ber, 1791, or not, it ig not now necessary to inquire. For 
if there was not, yet when the deed was admitted to record 
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in Ohio county, where the land lay in February term, 1792, 
when Kentucky was another State ‘of the Union, like the 
deed in the case of Hassler and King it was then within the 
letter and spirit of the act of 1785, then in force. Indeed 
it is a stronger case than Hassler and King in that it was 
admitted to record while the act of 1785 continued in force, 
with reference to the provisions of which it had been ac- 
knowledged and certified. While the deed in that case was 
not admitted to record for some thirty-six or thirty-seven 
years after its acknowledgment and after the act of 1785 
had been and remained many years repealed amd the provi- 
sions thereof in part re-enacted only a few years before it 
was recorded in the county where the land lay. 

It is said that at the date of the acknowledgment of this 
deed in question Kentucky was a part of the State of Vir- 
ginia, and therefore the act of 1785 which authorized the 
acknowledgment before a court of another State did not 
embrace the case, Kentucky not being admitted as a State 
into the Union until June Ist, 1792. Without determining 
when Kentucky became a State, it may be said certainly 
that about the time of the acknowledgment and proof of 
the deed in question, that she was in a sort of chrysalis 
state, because the act of Virginia of December 18th, 1789, 
authorized the people of Kentucky to elect delegates toa 
convention to determine whether they would form a State 
provided Congress should consent to it. The convention 
was elected, assembled and approved the formation of the 
State of Kentucky prior to the date of the acknowledg- 
ment of the deed in question, and Congress gave its consent 
thereto by the act of February 4th, 1791, also before the 
said acknowledgment, and under the provisions of which 
the said State was afterwards admitted into the Union by 
act of June Ist, 1792. Besides it ought to require a strong 
case and strong reasons to justify a court of justice in set- 
ting aside a deed proved and recorded with the forms of 
law in the courts of the State, and remaining unquestioned 
for more than half a century while rights and titles have 
grown up under it to an extent not easily to foresee. 
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I think, therefore, that the court erred in excluding the 
said deed from the jury. 

For the foregoing reasons I think the judgment of the 
circuit court should be reversed, and all the proceeding sub- 
sequent to the verdict of November 6th, 1863, set aside and 
annulled, and judgment entered in this court on said ver- 
dict of November 6th, 1863, for the plaintiffs, with costs to 
the plaintiffs in both courts. 


MaxwWELL, J., concurred to reverse the final judgment, 
because judgment should have been entered on the first 
verdict, but did not concur as to the admissibility of the 
excluded deed. 


JUDGMENT REVERSED. 
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: TAbeeling. 


*Absent, HARRISON, J. 
Amos SHEPHERD vs. SAMUEL W. Wysona. 
July Term, 1868. 


1. Where a declaration demands a particular sum without stating when it fell 
due or from what time it bore interest, a special plea, alleging that ever 
since the bond became due and payable the defendant had been and still 
was ready to pay the said sum and tendered the same in court, &c., is ad- 
judged to be a sufficient plea of tender. 


2. Where suit has been brought on a written contract, oral evidence may be 

introduced to prove a new and distinct agreement upon a new considera- 

‘ tion, whether jt be a substitute for the old contract or in addition to and 
beyond it. 


8.’ When a bond falls due at a stated time, a special plea of tender at that 
time, in discharge of subsequently accrued interest, may be filed. 


4. In an action of debt when a plea of tender is filed, it is the right of the 
plaintiff to have the money paid into court before he takes issue on the 
plea, but if he fails to accept the money so paid, or tendered to be paid 
into court as p&rt satisfaction of the debt, and takes issue on the plea, he 
waives his right. 


Atthe March rules, 1866, Samuel W. Wysong, assignee 
of G. W. Eichelberger, brought an action of debt against 
Amos Shepherd in the circuit court of the county of Jeffer-— 
son. The declaration averred that the defendant made his 
sealed obligation for 1,000 dollars on the Ist day of Jan- 
uary, 1859, to become due on the Ist day of March, 1862. 
No receipt or averment of interest, due or claimed, was 
made in the declaration, but the bond, of which profert was 
made, on its face, bore interest from the 1st day of March, 
1859. Atthe April term, following, the defendant filed two 
pleas, one a plea that he had made to the plaintiff a tender 
of the amount due him on the Ist day of March, 1862, the 
day when the bond became due, which the plaintiff refused 





* See page 1. 
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to receive; and denied his liability for interest subsequent 
to that date. By this plea he brought into court, if the 
plaintiff was ready to receive it, the amount of money thus 
admitted by his plea to be due the plaintiff’ The second 
plea set forth aparol contract, by which after the tender and 
refusal averred in the first plea, the plaintiff agreed, in con- 
sideration that the defenaant would not, as he lawfully 
might, press the tender and acceptance of the money, in the 
then unsafe condition of the country, but would permit it to 
continue and remain a lien upon his land during the war, 
and until thereafter lawfully demanded, the plaintiff promised 
to discharge the defendant from the payment of interest 
thereafter accruing upon the same. The defendant alleged 
a faithful performance on his part. There was a genéral 
replication to both the pleas, and on the issues thus joined 
the case was submitted to a jury at the April term, 1866, 
when a verdict was rendered in favor of the plaintiff for the 
principal and interest of the bond up to the Ist day of 
‘March, 1862, and discharging the defendant from the pay- 
ment of interest subsequent to that date. 

A motion was made by the plaintiff for a judgment for 
the full amount of the principal and interest.claimed by the 
bond, non obstante veredicto, which was overruled by the 
court. A further motion was madc to set aside the verdict 
and award a venire de novo, upon the ground that the issue 
joined between the parties was an immaterial issue, and that 
the verdict rendered thereon was inoperative and void; 
which motion was sustained by the court, the verdict was 
set aside, a repleader awarded and the cause remanded to 
rules. » 

The defendant subsequently filed a special plea in more 
precise phraseology, but in substance the same as the second 
plea before mentioned, to which the plaintiff demurred and 
was sustained therein by the court, and the plea was re- 
jected. The cause was again submitted to a jury upon the 
issue of tender and refusal at the December term, 1867, 
when the jury rendered a verdict for the principal sum and 
-interest at the rate of six per centum from the 1st day ot 
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March, 1859, till the Ist day of March, 1862, and at the rate 
. of three per centum per annum from that time to the ren- 
dition of the verdict, i. e., December 12th, 1867; on which 
the court entered judgment. The defendant applied to this 
court for a writ of supersedeas, alleging for’ error that the 
court erred in setting aside the first verdict and awarding a 
repleader; in sustaining the demurrer to the special plea, 
and in entering judgment on the verdict for three per cent. 
interest from March Ist, 1862, to the date of the verdict. 


Charles J. Faulkner, for the plaintiff in error, maintained. 

1st. That the verdict rendered at the April term, 1866, 
was a legal and unexceptionable verdict, founded upon a 
material defence and responsive to the issues between the 
parties. The circuit court should have rendered judgment 
on that verdict, and he’asked this court to do what the cir- 
cuit court had tailed to do, now to render judgment on that 
verdict. . 

2d. The plea of tender and refusal was responsive to the 
declaration. If it omitted any allusion to inéerest upon the 
bond, the same omission had been made in the declaration. 
A plea which responds fully to the declaration cannot pre- 
sent an immaterial issue, unless the declaration itself be 
incurably vicious. Besides that issue was found for the 
plaintiff, and consequently cannot be a subject of error and 
correction at his instance. 

3d. The special plea setting up a parol agreement to waive 
and relinquish interest upon the bond during the war, pre- 
sented a valid and substantial defence to that portion of the 
plaintiffs’ claim. The new argreement was not made until 
after the bond was payable. It was founded upon a consid- 
sideration deemed valuable in law. It had been fully exe- 
cuted by Shepherd. It did not vary the bond as written, 
but simply affected interest which by operation ot law would 
have accrued upon the bond, but for the agreement to waive 
it. The doctrine is well established, both by the English 
and American authorities, that a subsequent parol agree- 


ment, founded upon a suflicient consideration, and that con- 
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sideration passed and executed is admissible to vary and 
modify a written contract, whether that contract be under 
seal or not, provided such contract be not executory. 1 
Taunt., 430; 13 Wend., 75; 4 Sarg. & Rawle, 245; Conn. 
Rep., 641; 10 Maine Rep., 170; Smith on Contracts, 88;-3 
Starkie, 1049. 

4th. If the plea had been bad upon demurrer, still as no 
demurrer was filed, but issue taken upon the plea, if there 
be any defect in it, it is cured by the statute of Jeofails, sec- 
tion 8, chapter 181, page 743, Code of Virginia. 

Under this statute it is obvious that either the repleader 
is virtually abolished in our practice or some limitation must 
be imposed upon the generality of its language, which can 
only be ascertained by the judicial decisions rendered upon 
its construction. Ile has referred to the case of Vaiden vs. 
Bell, 3 Ran., 457; 15 Grat., 397; 11 Grat., 207; 12 Leigh, 
226, to show that the statute was sufficiently comprehensive 
and “omnipotent” to extinguish all defects, omissions and 
imperfections of pleadings, except such as showed upon 
their face that the party was not entitled to the relief asked 
for. In the plea filed here it does not appear even that the 
agreement was by parol, and the court would be justified in 
presuming it was under seal, in the absence of all excep- 
tions, if necessary to sustain the verdict. 

5th. The court erred in awarding a repleader in this ease. 
The issue was material. But even if immaterial a repleader 
can never be awarded in favor of the party tendering the issue. 
Gould’s Pleading, section 32, chapter 10, page 474; Doug. 
Reports, 396; Tidd’s Practice, 829. The plaintiff in this 
case fendered the issue. Stephens on Pleading, 78. 

6th. The jury may in the absence of any proof as to the 
parol agreement set up in the second piea, have thought 
the tender sufiicient to stop the running of interest, although 
not such a technical tender as would prevent a judgment for 
the debt and costs, and if this was their conclusion, there 
is. sutticient authority to support the verdict. 2 Parsons on 
Contracts, 689; 2 Cush., 474; 5 Picker., 106.. 


Stanton & Allison for the defendants in error.., 
VoL. II. + 
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MaxweEL., J. This was an action of debt in the circuit 
court of Jefferson county, in the name of Wysong, assignee 
of Eichelberger, against Shepherd, to recover the amount of 
a writing obligatory for 1,000 dollars executed by Shepherd 
to Eichelberger. 

There were two trials of the case had before juries. At. 
the first trial two special pleas were filed, one a plea of ten- 
der, the other a plea averring that when the sum specified 
in the said bond became due and payable the defendant ten- 
dered the amount thereof to the plaintiff, which he refused 
to receive; and averring that in consideration that the said 
defendant would not press the tender and acceptance of said 
money upon the plaintiff, in the then unsafe condition of 
the country, but would permit and allow the principal and 
interest then due on said writing obligatory to continue and 
remain a lien upon defendants’ land during the war and un- 
til thereafter legally demanded by the plaintiff; and that 
the said plaintiff then and there promised and agreed to 
discharge the said defendant from the payment of interest 
thereafter accruing upon the same. 

There was replication which is claimed to go to both these 
pleas, but it is doubtful if it is not confined to the plea of 
tender. I shall treat it asa replication to both pleas, because 
it is so treated by the counsel on both sides. 

Upon the trial the jury found as follows: 

“We, the jury, find for the plaintiff the sum of 1,000 dol- 
lars, the debt in the declaration mentioned, with interest 
from the Ist of March, 1859, till the 1st of March, 1862; 
and we further find that the said debt shall not bear interest 
from the 1st of March, 1862.” 

This verdict was set aside by the court on the motion of 
the plaintiff, and a repleader awarded. - 

At another term of the court the defendant tendered a new 
plea in substance the same as the second plea in the record 
at the time of the first trial, which was demurred to by the 
plaintiff and the demurrer sustained by the court. There- 
upon a second jury was empanneled which rendered a ver- 
dict for the plaintiff the same as the first verdict, except 
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that it is for interest from March Ist, 1862, at three per 
centum per annum, and on this last verdict a judgment was 
rendered by the court. 

It is claimed here in behalf of the plaintiff in error that 
the court erred in setting aside the first verdict, and also in 
sustaining the demurrer to the Jast special plea. The de- 
fendant in error insists that the issues made on the special 
pleas were immaterial issues and the verdict rendered void. 

It is insisted that the plea of tender is insufficient because 
it does not aver the tender of a sufficient sum. In respect 
to this plea it is claimed that it was not at the time of trial 
as it now appears in the record, but that some amendments 
were made to it after the first trial, before the second. I 
know of no way for this court to know what a case was in 
the court below but by inspection of the record. But if in 
this case the plea was at the time of tria! as claimed by the 
defendant in error, it is responsive to the declaration. The 
declaration demands 1,000 dollars without stating when the 
sum fell due or from what time it bears interest. The plea 
avers that the defendant, ever since the bond became due 
and payable has been, and'stil! is, ready to pay the plaintiff 
the said sum of 1,000 dollars, and that he tenders it to hirn, &e. 

The other plea is claimed to be insufficient for the same 
reasons and for the further reason that it is an attempt to 
set up a parol agreement to vary the agreement contained 
in the sealed instrument sued on. In respect to the first 
objections, what has been said in relation to the plea of ten- 
der is equally applicable to this plea. Tiere is no attempt 
in this plea to set up a parol agreement in bar of all re- 
covery on the instrument sued on, but only in bar of the 
recovery of interest thereon from the time the said writing 
obligatory became due and payable for the time specified in 
the plea. 

It is insisted here that a parol agreement cannot be set up 
in an action at Jaw to change a sealed instrument. 

Greenleaf in his treatise on the law of evidence speaking | 
of the exceptions to the general rule that extrinsic verbal 
evidence is not admissible to contradict or alter a written 
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instrument, vol. 1, sec. 303, says: ‘‘ Neither is the rule in- 
fringed by the admission of oral evidence to prove a new 
and distinct agreement upon a new consideration whether it 
be a substitute for the old or in addition to and beyond it.” 

In ‘the case of Baird §¢ Briggs vs. Blairgrove, executor of 
Blairgrove, 1 Wash., 170, it was decided that a parol agree- 
ment made subsequently to ore under seal may be declared 
on, though it should alter the terms of the written agree- 
ment. 

In the case of Fleming vs. Gilbert, 3 Johns. Rep., 528, it 
was held that the time of the performance of the condition 
of a bond may be enlarged by a parol agreement of the 
parties. 

The cases of Wood and Johnson, 6 Mun., 6, and Steptoes’ 

administrator vs. Harvey’s executor, 7 Leigh, 501, are referred 
to by the counsel for the defendant in error for the purpose 
of showing that a contract under seal cannot be varied by 
@ parol contract. These cases are both alike in substance 
upon this question. They were both cases to recover money 
on contracts under seal against persons who claimed to be 
sureties. They filed their pleas, .averring that they were 
sureties merely, and that the principal debtors had made 
new contracts with their creditors by which the times of 
payment had been extended, by the effect of which the de- 
fendants claimed that as they were sureties they were re- 
leased. The pleas were held to be bad in both cases. These 
cases are not in any respect like the case under consid- 
eration. 
_ In the case of McCall vs. Turner, 1 Call, 133, it was de- 
cided that evidence might be given to the jury on the plea 
of payment to a bond, that the plaintiff was absent in for- 
eign parts, beyond seas, without a known agent in the com- 
monwealth, in order to extinguish the interest. 

In this case the defendant was allowed to prove to dis- ‘ 
charge the interest, without pleading it, that the plaintiff 
was absent from the State for about eight years, after the 

* bond fell due, without any agent to whom the debt could 
be paid or tendered. If matter could be given in evidence 
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under the plea of payment, to relieve from the payment of 
interest, there ought to be no objection to a special plea set- 
ting up matter in discharge of interest. 

I think the second special plea in the case under consid- 
eration is also good, and that the issue, on the two pleas were 
not immaterial. 

It is objected, however, that the verdict is uncertain. 
There is an irregularity in making up the issue on the plea 
of tender. The plaintiff, as he denied the tender, ought to 
have accepted the sum of money tendered him in part sat- 
isfaction of the debt demanded by him, and replied gen- 
erally to the plea, under the second section of chapter 172 
of the Code of Virginia, and thus have placed the money 
tendered under his control, but he did not do so. He had 
the undoubted right to have the money in court before he 
took issue. But as he took issue on the plea without re- 
quiring the money to be paid in it seems to me he has 
waived his right in this respect. With the record as it stood, 
it seems to me the verdict is not the least uncertain or doubt- 
ful, and that the court ought to have entered judgment 
upon it. 

The defendant in error pleads here a release of errors to 
which plea the plaintiff in error demurs. 

This plea it seems to me is not sufficient in substance and 
that the demurrer to it must be sustained. 

In the view I take of the case the proceedings subsequent 
to the order setting aside the first verdict, ought to be set 
aside, and the order setting aside the verdict reversed and 
annulled, with costs to the plaintiff in error, and that this 
court should enter judgment on the verdict of the jury with 
interest from the 20th day of April, 1866, with costs to the 
plaintiff below in the court below to the time the special 
pleas were filed, and with costs to the defendant below in 
the court below, after the special pleas were filed. 


The President concurred. 


JUDGMENT BELOW REVERSED AND CORRECTED JUDGMENT EN- 
TERED HERE. 








54 





COURT OF APPEALS OF WEST VIRGINIA. 





Piedmont Coal and [ron Co. vs. Green et al. 





July Term, 1868. 
CHbeeling. 
* Absent, Harrison, J. 
PrepMont CoaL AND Iron Company ts. Durr GREEN ei al. - 


July Term, 1868. 


A party files his bill in the county court of Alleghany county, Maryland, to 
enforce vendor’s lien and for a sale of real estate, lying partly in the State 
of Maryland and partly in the State of Virginia, to satisfy unpaid pur- 


chase money. 
money, 


The Maryland court decreed the payment of the purchase 
and in default a sale of the lands in Maryland, and that the pro- 


ceeds of sale be applied pro-tanto to the payment of the purchase money ; 
the court first seeing that the title to the Maryland lands was perfected 
before sale, and the dower right of the vendor’s wife relinquished. HEtp: 


That the Maryland.court might have decreed a sale of the lands in 


Virginia also, and applied the proceeds to the payment of the pur- 
ehase money, and as incidental thereto it might have compelled 
the parties before it to unite in conveying the Virginia lands to its 
commissioner, and had them sold and conveyed by him under its 
order, and it might upon having a proper case made requiring an 
investigation of the validity of the vendor’s title to the Virginia 
lands have instituted an inquiry in that behalf, and tested the title 
to the same by the laws of Virginia. And however inconvenient, 
and perhaps unsatisfactory, such an investigation might have 
proved in a foreign court, and however appropriate and preferable 
it might be supposed to have had the question of title to the Vir- 
ginia lands investigated and determined under the laws ot Vir- 
giniagy a Virginia court, yet the decree.of the Maryland court is 
conclusive upon the parties in sueh case of every thing so consid- 
ered and in fact determined, unless perhaps the Virginia court 
should plainly see that the Maryland court had clearly mistaken 
the law of Virginia applicable to the case. 


2. In a suit brought in the State of Maryland to enforce the vendor’s 


lien on a contract for the sale of real estate, lying partly in Mary- 
jand and partly in Virginia, a decree of the Maryland court, di- 
recting a sale of the Maryland lands only, and when neither the 
court nor the parties to the suit contemplated a sale of the Vir- 
ginia lands, such decree neither determines nor concludes any 
thing respecting the title to the lands in Virginia, nor does the 





* See page L. 
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Maryland decree operate as an estoppel to inquiry in a subsequent 
suit by a Virginia court into the question of title to the lands in 
Virginia. 

3. In any inquiry had by a Virginia court respecting alleged defects of 
title to the lands in Virginia, the question should not be exclu- 
sively as to what defects existed in the vendor’s title at the time of 
sale, but rather what defects exist therein at the time of such in- 
vestigation, which would defeat the possession or enjoyment of the 
land by the vendee. 


4. Where a yendee of real estate has had and held possession thereof 
under title from his vendor, until defect of title has been cured by 
lapse of time or the statute of limitations, he is not allowed to set 
up such pretended defect, however defective the title may have been 
at the time of the purchase. r 


On the 21st day of April, 1836, John Brant, of Alleghany 
county, Maryland, sold to General Duff Green, of Wash- 
ington city, by written indenture, several tracts or parcels 
of laud, part of them situated in the State of Maryland and 
the rest in the State of Virginia, in consideration of 1,250 
dollars paid by said Green to said Brant, on the 28th day 
of February, prior to the date of said contract, and seven 
thousand seven hundred dollars to be paid on the 15th of 
July, 1836, and the further sum of eight thousand two hun- 
dred and fifty dollars to be paid on the 15th day of May, 
1837. On the 8th day of October, 1838, Brant filed his bill 
in the county court of Alleghany county, Marylaud, to en- 
force his vendor’s lien, and for a sale of the lands to satisfy 
the purchase money remaining unpaid. The Maryland 
court decreed that Green pay the purchase money less the 
payments made in part, in a given time, and upon default, that 
the lands in Maryland be sold, and the proceeds applied pro 
tanto to the debt; which was done, the said court first how- 
ever seeing that the title to the Maryland land was per- 
fected before sale by a deed with general warranty from 
Brant to Green, with the relinquishment of the dower right 
of Brant’s wife to the same. The bill in the Maryland 
court was general, and prayed for a sale of the lands with- 
out limiting the prayer to the Maryland lands. But no de- 
cree was had to subject to sale any of the Virginia lands. 
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On the 8th day of May, 1839, Green assigned the Virginia 
lands to the ‘“‘Union Potomac Company” by endorsement 
on the contract between Brant and himself, and these lands 
were afterwards conveyed to the appellants by the name of 
the “New Creek Company,’ which was subsequently changed 
by act of the general assembly of Virginia to the “ Pied- 
mont Coal and [ron Company.’ On the 2d day of July, 
1840, and before the sale of the lands in Maryland, under 
the decree of the county court of Alleghany, Brant filed his 
bill in the cireuit court of Hampshire county, Virginia, 
against Green alone, setting out the argreement between 
himself and Green, and praying a specific performance of 
the same, a decree for the purchase money and general re- 
lief. In November, 1844, Green filed his answer thereto, 
alleging defects in the titles of the Virginia lands. In May, 
1848, Brant’s death was suggested, and in July, following, 
the administrator of Brant filed an amended bill, in which, 
for the first time, the suit pending in Alleghany county, 
Maryland, and the decree of April term, 1840, of that court 
for the sale of the Maryland lands, which was rendered 
with the consent of the solicitors of the complainant and 
defendant, was referred to and relied on to preclude Green 
from the defense set up in his answer to the original bill. 
The amended bill also alleged that the suit in Maryland was 
instituted by Brant against Green for a specific performance 
of his agreement as to the Maryland lands, and for a decree 
of sale in default of the payment of the purchase money, 
and that the Maryland suit was instituted in October, 1838. 
It was alleged that the consent decree rendered in that 
cause concluded all defense by Green as to defects of title 
to the lands in Virginia, on the ground that the decree was 
passed by consent; that the lands in Maryland should be 
sold if Green did not by a certain day pay what was due on 
the contract, which was not in the Maryland decree made 
liable to any deduction for want of title. In September, 
1852, Green filed his answer to the amended bill, in which 
he denied that he was bound by the consent decree rendered 
in the Maryland suit, so as to conclude him from his de- 
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fense for defect of title to the Virginia lands, and insisted on 
such defects. ‘The cause was referred to a master commis- 
missioner who made report of the amount due from Green 
on the contract, in which no deduction for defect of title 
was made, and on the report, exceptions to which were 
overruled by the court, the decree of 20th of September, 
.1854, was rendered, confirming the report of the master, 
and decreeing that the ‘complainant recover of the deten- 
dant Duff Green 15,196 dollars and 69 cents with six per 
cent. per annum interest on 9,720 dollars and 20 cents, part 
thereof, from the 10th of September, 1851, till paid, and the 
costs of suit, and in default of payment on or before the 
20th of December, following, a sale of the Virginia lands 
were ordered to be made by the sheriff of Hampshire county, 
to satisfy the amount decreed the complainant. In 1855, 
Green filed his bill in the cause to rehear and review the 
decree of September, 1854, and to enjoin the sale which 
was advertised under it, and subsequently said bill of re- 
view was amended in which was set up a claim asserted by 
Charles Sherman against Green, for one-half of a tract of 
5,645} acres, embraced in the contract between Brant and 
Green. Depositions were taken in the cause, and thereupon 
the circuit court of Hampshire county rendered its decree 
in April, 1859, on the bill of review, by which the injunc- 
tion awarded to Green was dissolved as to all the land ex- 
cept the one undivided half of the tract of 5,645} acres, 
and also dissolved as to 5,592 dollars and 3 cents, with in- 
terest thereon, from the 21st of April, 1842, till paid, that 
being the balance of the purchase money according to the 
report of the master, after deducting the sum of one dollar 
per acre for one-half of the tract of 5,645} acres, for the 
recovery of which Sherman had instituted his suit, with 
liberty to Brant’s administrator to move the court thereafter 
to dissolve the injunction as to the residue of the purchase 
money, and as to the said half of the said 5)645} acres of 
land; and appointing a commissioner to vest the title to all 
-of said lands in said Green, except the moiety of the 5,645} 
acres, and retaining in said deed a lien for 3,728 dollars aud 
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674 cents, with interest on 2,822 dollars and 623 cents, part 
thereof, from the 21st of April, 1842, till paid; if it should be 
decided that the same should be due and payable; and upon 
default of the payment to Brant’s administrator by Green, 
or the Piedmont Coal and [ron Company, of the 5,592 dol- 
lars and 3 cents, with interest from the 21st of April 1842, 
till paid, directing the sheriff of Hampshire county to sell 
all of said lands in Virginia, except the undivided moiety of 
‘the 5,645} acres. 

The Piedmont Coal and Iron Company appealed to the 
supreme court of appeals of Virginia, and the cause was re- 


moved to, and the record filed, under the statute, in this 
court. 


Lamb & Paull and Boggess for the appellants. 


Charles J. Faulkner, for the appellees Brant and Beall, 
maintained : 

Ist. That the decree rendered by the county court of Al- 
leghany county, State of Maryland, on the 1st of May, 1840, 
was conclusive upon all the material points involved in the 
present case; conclusive as between Brant and Green, be- 
cause they were parties ; conclusive as to the Piedmont Coal 
and Iron Company, because assignees, pendente lite, and with 
full xotice of the equities of Brant. Upon the bill filed for 
the specific performance of the contract for the sale of land, 
the Maryland court adjudicated the ability of Brant to make 
title; it approved the deeds tendered by Brant and wife, 
and rendered a decree against Green for the entire pur- 
chase money.* It cannot surely impair the legal effect of 
this decree, that it was rendered with the full consent of 
Green, entered of record, and repeatedly ratified by subse- 
quent agreements appearing in the case. Upon the con- 
clusiveness of this decree, he cited 1 Greenleaf Evidence, 
sec. 5384; and upon the credit and effect due to a judgment 
or decree of one State, in the courts of another State, cited 


Mills vs. Duryee, 7 Craneh, 481; Hampton vs. abana . 
Wheat., 234; 2 Leigh, 271. 
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2d. It cannot detract from the conclusiveness of this 
Maryland decree, that a portion of the subject matter of 
this contract was lands lying within the State of Virginia. 
The power of a court of chancery, through its jurisdiction 
over the person, to act upon an entire contract, and to adjudi- 
eate all rights under it, although growing out of, or affect- 
ing lands in another State, is a doctrine too well established 
to be now controverted. Massie vs. Waits, 6 Cranch, 158; 
Watts vs. Waddle, 6 Peters, 397; Watkins vs. Holman, 16 
Peters, 57; Vanmeter’s Executor vs. Vanmeter, 3 Gratt., 148; 
Wyth’s Reports, Farley vs. Shippen, 135; Guerrant vs. Fowler, 
1 Hen. and Munf.; 4 Humphries vs. MeClanahan’s Adminis- 
trator, 1 Munf., 501. 

3d. Nor is the conclusiveness of the Maryland decree, so 
far as it establishes Brant’s ability to give a good title, im- 
paired by the fact that it limits its order satisfying the de- 
cree to the sale of the Maryland lands. The Alleghany court, 


after passing upon the whole subject matter of the contract, 


and exhausting the fund within its jurisdiction in part satis- 
faction of its decree, properly left the complainant to pur- 
sue the further satisfaction of his decree against the Vir- 
ginia lands in the courts of Virginia. eal estate in one 
country cannot be transferred by the decree of a court of 
equity in another country, for the simple reason that the 
court making the decree has no power to enforce it, by the 
execution of process in such other country. Sarl of Athol vs. 
Karl of Derby, 1 Chancery Cases, 221; Roberdean vs. Rous, 
1 Atk., 544; Bishop of Soder and Mann vs. Derby, 2 Vesey, 
Sen., 357; Watts vs. Waddle, 6 Peters, 401. It was on this 
ground that the court of appeals of Virginia decided that 
dower or partition of lands lying in North Carolina ought not 
tobedecreed. blunt, §c., vs. Gree, 5 Call, 512. But this want 
of power to reach the subject from which the decree is to 
be satisfied, cannot impair the validity and effect of the de- 
cree, so far as it determines the rights of the parties under the 
contract. 6 Cranch, 160. The Maryland court could not by 
its order of sale, or by its decree, or by the deed of its commis- 
sioners, pass the title to the Virginia lands. Its power over . 
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lands in another State is alone through the person of the 
owner. 1 Robinson’s New Practice, 342; McLawrin vs. 
Salmons, 11 B. Monroe, Kentucky Rep., 96. But having, as 
in this case, jurisdiction over the person of the defendant, 
and being satisfied that the deed embraced a proper con- 
veyance both of the Virginia and Maryland lands, it prop- 
erly decreed a specific performance of the entire contract. Green 
stipulated to supply this want of power in the Maryland 
court, and to dispense with the necessity of a suit in Vir- 
ginia, by his agreement, of the 14th of August, 1841, 
by which he covenanted to convey the Virginia lands, by 
a deed of trust, to the persons designated as commissioners 
of sale of the Maryland land, but he failed to comply with 
his agreement. 

4th. Specific execution of a contract will be decreed not 
only between vendor and vendee, but also between those 
claiming under them in privity of estate, or of representa- 
tion, or of title. Dart on Vendors and Purchasers, 461; 2 
Story Equity Jurisprudence, sections 788, 789. From the 
time of the contract for the sale of fand, the vendor as to 
the land becomes a trustee for the vendee, and the vendee, as 
to the purchase money, a trustee for the vendor, who has a 
lien on the land therefor; and every subsequent purchaser 
from either, becomes subject to the same equities as the 
parties would be from whom he purchased. 6 Johnson’s 
Chancery Reports, Champion vs. Brown, 402, 403. But the 
suit in Virginia was not properly a bill for the specific per- 
formance of a contract. The court will look at the substance 
not the form of the procedure. In the Maryland court the 
specific execution of the contract had already been decreed. 
The contract as such had become merged in the decree of the 
court. From that day Brant became a judgment creditor, 
with all the rights of such. The bill filed by Brant in July, 
1840, improperly and unskilfully presented his case. In the 
amended bill, filed in 1848, by Brant’s administrator, the 
case assumed its proper form, to wit: a suit to enforce pay- 
ment of a decree rendered by a court of competent juris- 
diction. 
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Whilst the contract as a specialty became merged in the 
higher evidence of a decree, it left unimpaired his equity, 
holding a vendor’s lien, as against those who purchased 
with full notice of this equity. 

The suit in Virginia was, therefore, strictly a proceeding 
by foreign attachment, against a non-resident, to enforce a de- 
cree of a Maryland court by the sale of lands in Virginia; 
these lands still remaining subject to the vendor’s lien in 
the hands of the assignees, as they had admittedly pur- 
chased the equitable title, not only with notice of Brant’s 
equity, but under a covenant to pay the unpaid purchase 
money. 

5th. It is urged that the suit in Maryland was only in- 
tended to accomplish a sale of the Maryland lands, and was 
never treated as having any bearing upon the Virginia 
lands. This is a remarkable statement, and is utterly dis- 
proved by the bill, Exhibit A, the answer of Green, the con- 
sent order of April, 1840, the agreements of the 10th 
of October, 1840, and 14th of August, 1841, and above 

‘all, by the deed tendered, accepted by the defendant and 
approved by the court, and the decree for the whole pur- 
chase money. Had the Maryland lands brought the full 
amount of the debt, the cause would have ended there. 
Could the Maryland court have reached the fund in Vir- 
ginia, there would have been no occasion for the present 
suit. 

6th. It is alleged that Green was ignorant of the defects 
in the Virginia title, at the date of the Maryland decree; 
that he was first apprised of them by his counsel, Angus W. 
McDonald, and the date of his knowledge of the defects is 
fixed for the 15th of September, 1852, the date of Me- 
Donald’s employment as counsel. This is specious reason- 
ing, and might have some weight if it had not been ex- 
pressly disproved by Green himself, who, in his bill of re- 
view, states that “prior to the Maryland decree, and 
at the time he filed his answer in that cause he well 
knew of certain defects of said Brant to his Virginia lands, 

which were apparent on the face of Brant’s own title papers.” 
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He further states in the same bill that “at the time 
that he entered into the agreement with: Brant, he was 
informed by Brant that the title to some of the Virginia 
lands was defective, and that in some instances they were 
interfered with by older and better titles,” and yet, with 
this full knowledge, he accepts the deed and consents to a 
decree, adjudging him to pay the entire purchase money for 
the lands! 

8th. It is argued that the evidence shows Brant’s inability 
to make a title to the lands sold, and that Green is entitled 
to an abatement from the purchase money by the terms of the 
contract. Thisisdenied. No evidence is admissible which is 
in conflict with the Maryland decree. If it be true, as al- 
ready shown, that the Maryland decree has adjudicated the 
ability of Brant to convey according to his contract, then 
all evidence should be excluded which seeks to revive an 
issue which has already been adjudicated. It was well said 
by Judge Kennedy, Alursh vs. Pier, 4 Rawle, 288, 289, “A 
judgment of a proper court being a sentence or conelusion 
of the law, upon the facts,contained within the record, puts 
an end to all further litigation on account of the same mat- 
ter and becomes the law of the case, which cannot be changed 
or altered, even by consent of the parties, and is not only 
binding upon them, but upon the courts and juries, and 
afterwards, as long as it shall remain in force and un- 
reversed.” 

If Green ever had any just cause to complain of the Mary- 
land decree, he should have sought redress in the tribunals 
of that State, by bill of review, or by writ of error, or by 
a bill filed in this State, directly to impeach that decree for 
grounds upon which judgments may be declared void, but 
it cannot be collaterally impeached before this or any other 
forum. 

8th. It is argued that the cross bill of Green is taken for 
confessed, and that this is an admission as strong as an an- 
swer would be, of the facts upon which the abatement of 
purchase money is demanded. The cross bill was filed 
against the administrator and heirs of Brant. Beall was 
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not made a party. All the defendants were non-residents 
except the administrator. The proceeding professes to be 
against them by order of publication, and yet there is 
no evidence in the record that the order was ever executed by 
either publication or posting. In the absence of such evi- 
dence, the execution of the order of publication is not to be 
presumed.  Hunter’s Executors vs. Spoitswood, 1 Wash., 149; 
Hadyield vs. Jamison, 2 Munf., 58; Gibson vs. White g Co., 8 
Munf., 98; Chapman vs. flarrison, 4 Rand., 386; 2 Robin- 
son’s (Old Practice.) p. 326. Evidence of publication not 
sufficient, it must also appear that a copy was posted at the 
front door of the court-house. Myreck vs. Adams, 4 Mun- 
ford., 366. 

The cross bill was never set jor hearing by the plaintiff, 
but seems to have passed totally unnoticed by plaintiff, de- 
fendants and the court—a fact, so far as the court and de- 
fendants were concerned, very satisfactorily explained by 
the absence of all evidence of publication and posting. 

It was taken for confessed at the rules—never by any or- 
der or decree of the court. Such action in the clerk’s office 
ean practically amount to nothing. An office judgment, 
confirmed in an action of debt, becomes a judgment of the 
court by the statute, if not set aside; but no such provision 
extends to bills taken for confessed in the clerk’s office. To 
give any effect to the confession, it must be taken, pro con- 
Jesso, by an order or decree of the court. Such is the Eng- 
lish practice, as well as our own. Geary vs. Sheridan, 8 
Vesey, 191. 

The extraordinary effect which the counsel for the appel- 
lants claim for a bill taken pro confesso, and the.authorities 
cited, are founded upon recent British statutes, not upon 
any doctrine of the law of equity practice. See Smith’s 
Chancery, 1 vol., p. 851, 852; Statute William 4, chap. 86, 
sec. 14. 2 Robinson’s (Old Practice), p. 826; 2 Tucker 
Notes, 498, Equity Practice. 

9th. If this court was at liberty to enquire into the va- 
lidity of the title of the several tracts of land sold by Brant 
to Green, what is there in this record to impeach the vaiid- 
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ity of the title? The testimony of Angus W. McDonald, 
is mere opinion, and amounts to nothing. The testimony 
of Abraham Smith was twice taken and upon both occasions 
very properly excepted to as evidence. Such survey and ex- 
amination of the lands as did take place was wholly ex parte, 
and without notice. It was made upon papers furnished by 
the counsel of Green and exclusively under his direction, and 
it is admitted that Smith had no knowledge of the location of 
the land except that which he derived from those papers,and 
the instructions of McDonald. All who are familiar with 
surveys and plats made under such circumstances, know 
how little credit is to be attached to them. Ifa survey was 
proper it should have been ordered by the court, and if ap- 
plied for, the refusal of the court to grant it would have 
been error; but this omission of the court to order a survey 
cannot be supplied by ex parte surveys made, nor can any 
weight be attached by this tribunal to apparent develop- 
ment proceeding from such an illegitimate ex parte source. 
In the ease of Johnson vs. Brown, a survey annexed to the 
record, and not excepted to in the court below, accompanied by 
the deposition of the surveyor, was deemed admissible by 
the court of appeals of Virginia. 3 Call., p. 260. But this 
only because no exception was taken in the court below. 
Surveys taken on public occasions are evidence to ascertain 
the rights of individuals not named in them, but this pro- 
ceeds upon the ground that the act being done under the 
direction of the public, for the purpose of determining a 
public question, is entitled to a degree of credit which no 
act of an individual is. Peake’s Evidence, p. 86, 87. Such 
testimony in effect is simply his opinion as a surveyor, based 
upon the assumed genuineness of the papers placed in his 
hands by the counsel who employed him. It cannot have 
the force of evidence. 
11th. Green has been substantially and for all practical 
purposes in possession of this land, from the date of the con- 
tract in 1836. The contract provides that he shall be au- 
thorized “to enter upon and use the said lands, or any part 
_of them, for the purpose of exploring, mining and using the 
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timber thereon ;” these comprehend every use of which such 
lands were capable, and which the most unqualified possession 
and title could confer. The subsequent clause that this use 
should not be so construed “‘as to dispossess Brant until pay- 
ment of the purchase money,” is manifestly only a precau- 
tionary clause, to guard against any difficulty in the en- 
forcement. of the purchase money. Regarding Green, then, 
as a purchaser in possession, and under a deed of general 
warranty, which, under the decrees of the courts of Mary- 
land and Virginia, he holds both from Brant and Beall, 
what should be ‘the measure of his relief if there be the de- 
fects of title complained of ? 

In Pickett vs. Pickett, 6 Ohio State Reports, the supreme 
court of that State held, that a purchaser of land who has 
received a deed coutatalng a covenant of warranty, cannot 
plead to an action on the bond given for purchase money, 
defect of title, unless he has been evicted by title paramount. 
The court of appeals of Virginia has, in favor of purchasers, 
gone beyond the doctrine sanctioned by the courts of chan- 
cery of England; yet even in that State it will not interfere 
on behalf of a vendee, who has taken possession under a 
conveyance, upon any allegation of defect of title, unless 
the title was questioned by a suit, either prosecuted or 
threatened. 3 Ran., 44. The vendee has not the right ina 
case of this kind to ask of the vendor to deduce his title; it 
is for him to prove the defect, and if none be shewn by him, 
he is entitled to no relief. 5 Mun., 295; 4H. & M., 376; 1 
Leigh, 125. An actual suit pending seems by Chancellor 
Kent to have been deemed sufficient. 2 Johns., 547. Chan- 
cellor Tucker, in his notes, p. 474, 2d vol., shews the great 
embarrassment that must result from the application. of the 
principle, that a purchaser may be relieved on the ground 
of defect of title, unless there has been an actual eviction. 

12th. It is said Green parted with his interest in his con- 
tract with Brant on the 8th of May, 1839. He did so by 
subscribing to fifteen thousand shares of the Union Poto- 
mac Company, and assigned his interest in the contract in ° 
payment of his stock, “ Zhe said company binding itself to 
VoL. IIL 5 
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pay the deferred payments for the lands lying in Virginia,’ 
From the Union Potomac Company this contract passed to 
the New Creek Company, whose name was changed by act 
of assembly to the Piedmont Iron and Coal Company. 
This was simply an assignment of the equitable interest of 
Green in that contract, and was made as is conceded through- 
out the case, with full notice of the purchase money due, ac- 
companied with an obligation to discharge the same. The 
assignees of Green being either purchasers pendente lite, or 
where subsequent to the decree, purchasers with full notice 
of the equities of Brant, have acquired no rights different 
from those of the vendee Green. 1 Daniel, Chancery Prac., 
328; 1 Story’s Equity, section, 406; Story’s Equity Pleading, 
section 156. 

13th. Authorities have been cited to show that no bill in 
equity can be maintained in the name ot a plaintiff who has 
divested himself of all interest in the subject matter of the 
suit. This may be true as to a plaintift without such in- 
terest at the date of the institution of the suit; but no case, it 
may be very safely asserted, can be found either in the Eng- 
lish or American courts which would apply the doctrine to 
an assignment made subsequent to the institution of the suit. 
In this case, the suit was commenced in July, 1840; the as- 
signment by Brant to Beall was made in May, 1846. Nor 
is the question affected by the filing of the amended bill by 
Brant’s administrator in 1848. The amended, is but a con- 
tinuance of the original bill, and is regarded as forming a 
part of it; both the original and amended bill constitute 
but one record. 1 Daniel, Chan Prac., sec. 8, p..455. See 
agreement of counsel, p. 184, consenting that Beall’s as- 
signments be filed and suit continued for his use. If, upon 
a proposition so clear and illustrated by every day’s prac- 
tice, any authority is deemed necessary, see Story’s Equity 
Pleading, chap. 4, sec. 156. 


Brown, President. The important question arising on the 
‘ record for the consideration of this court, in this case, is 
whether the decree of the Maryland court concludes all in- 
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quiry into the validity of the title to the Virginia lands in the 
Virginia courts, wherein the vendor seeks specific perform- 
ance and a sale of the Virginia lands to pay the balance of the 
price not paid by prior payments and by the sale of the Mary- 
land lands under the decree of the Maryland court. I should 
be very slow to reconsider a question which had been consid-: 
ered and adjudicated by a court of competent jurisdiction 
: of another State of the Union. But the difficulty in the . 
d present case is not the competency of the Maryland court, 
: but what it did decide and what it did not. 
John Brant, by written indenture, sold to General Duff 
| Green several tracts or parcels of land, part of them situated 
in Maryland and the rest in Virginia, for a large sum of 
money, payable as therein specified. Brant filed his bill in 
the county court of Alleghany county, Maryland, to enforce 
r his vendor’s lien and for a sale of the lands to satisfy the 
price remaining unpaid. The Maryland court decreed that 
: Green pay the purchase money, less the payments made in 
part, in a given time, and upon default that the Maryland 
lands be sold and the proceeds applied pro tanto to the debt, 
which was done. The said court, however, first seeing that 
; the title to the Maryland land was pertected, before sale, by 
a deed with general warranty from Brant to Green, with the 
relinquishment of the dower right of Brant’s wife to the 
( same. This is substantially what that court did. The bill 
in the Maryland,court was general, and prayed for a sale of 
the lands without limiting the prayer to the Maryland lands. 
And that court might undoubtedly have gone further than 
“ it did and have decreed a sale of the Virginia lands also, 
and applied the proceeds to the purchase money, and as in- 
cidental thereto it might have compelled the parties then 
before it to unite in conveying the Virginia lands to its com- 
missioner, and then had them sold and conveyed by him 
under its order; and it might very properly upon having a 
proper case made requiring the investigation of the validity 
of the vendor’s title to the Virginia lands, have instituted 
an inquiry in that behalf, and tested the title to the same by - 
the laws of Virginia; and however inconvenient, and per- 
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haps unsatisfactory, such an investigation might have proved 
in a foreign court, and however appropriate and preferable 
it might be supposed to have had the question of title to 
the Virginia lands investigated and determined under the 
laws of Virginia by a Virginia court; yet would the decree 
‘of the Maryland court be conclusive upon the parties in 
such case of everything so corisidered and, in fact, deter- 
mined; unless, perhaps, the Virginia court should plainly 
see that the Maryland court had clearly mistaken the law of 
Virginia applicable to the case. Indeed, the Maryland court 
might, in auch case, have also compelled Brant to execute a 
like deed to Green for the Virginia lands, with general war- 
ranty and with the relinqnishment of his wife’s dower right 
therein, and deliver the same for record in Virginia at or 
before such sale ;,but the Maryland court did not doso. It 
neither considered nor decided the question of title to the 
Virginia lands, nor did it decree a sale even without such 
inquiry and determination. Having exhausted the Mary- 
land land it ceased to exert its powers in the premises. And 
the reason is manifest upon the whole record of the case. 
It was not in the contemplation of the parties, their coun- 
sel, nor the court to investigate the defects of title and dis- 
pose of the Virginia lands in the Maryland suit. And very 
shortly after the Maryland decree, and before the sale of the 
Maryland lands, the vendor Brant filed his bill in the cir- 
cuit court of Hampshire county, where the Virginia lands 
were situated, to foreclose his vendor’s lien and for a sale of 
those lands to pay the purchase money. The pendency of 
this Virginia suit and its object were known and recognized 
by all in the Maryland case as appears by the record in that 
case and the agreements of the parties filed therein refer- 
ring to that suit. 


It is claimed that the Virginia suit was but a foreign at- | 


tachment, under the statute, in substance and fact, though 
not so in form, to subject the Virginia lands not to the ven- 
dor’s lien but to satisfy the Maryland decree, but the facts 
do not sustain the theory, however plausible. That was a 
new view taken many years after by the administrator of 
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Brant, and the conclusiveness of the Maryland decree urged 
as an estoppel to all inquiry into the question of title to the 
Virginia lands then sought to be sold. The object of the 
Maryland suit was to enforce the vendor’s lien on the Mary- 
land land, and clearly so understood and intended by all the 
parties, and the Maryland court. The vendee questioned the 
title to the land, and averred the inability of the vendor to 
make a good title, and that was perfected before sale, by the 
deed of Brant, the vendor, to the vendee, with the relin- 
quishment.of the dower right of the vendor’s wife, accord- 
ing to the laws of Maryland. It was not necessary to that 
object, that is to a sale of the Maryland lands, to investige “e 
and determine in the Maryland court the jitle to the Vir 
ginia lands, as it was not in contemplation to sell the latter 
in that suit but that was left for the Virginia court in the 
Virginia suit, then pending for that purpose, and so known 
to all the parties and to the Maryland court, else why did 
the Maryland court stop short of its duty with granting but 
half relief? 

I think, therefore, upon an inspection of the whole record, 
that the Maryland decree neither determined nor concluded 
anything respecting the title to the Virginia lands, but that 
that question was, and is still, open to investigation, according 
to the contract of sale sought to be enforced. And it seems 
the learned judge who decided the case in the Hampshire 
court was not free from difficulty in maintaining the. Mary- 
land decree to be conclusive against such inquiry, when he 
disregarded the declaration which he had made of its con- 
siasivences so far as to permit the inquiry into the title of a 
moiety of one of the tracts of land in question. But if the 
said decree be conclusive as to any of said tracts why not as 
to all of them, ard if not conclusive as to the whole why so 
to any part? I think, therefore, that the decrees of Sep- 
tember 20th, 1854, and April 21st, 1859, are erroneous in 
holding the Marylayd decree conclusive and excluding the 
inquiry into the validity of the title to said lands, and also 
in dissolving the injunctions before such inquiry should be 
had. Those decrees, therefore, should be reversed go far as . 
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they conflict with these views, and the cause remanded to 
the circuit court of Hampshire to be there further pro- 
ceeded with in conformity to the views above indicated. 
But in any inquiry which may there be had respecting the 
alleged defects of title to the said lands, the question should 
not be exclusively as to what defects existed in Brant’s title 
at the time of the sale, but rather what defects now exist 
therein, if any, which would defeat the possession or enjoy- 
ment of the land by the vendee; for however defective the 
title may have been originally if the vendee has had and 
held the possession thereof under it, till the defect has been 
cured by lapse of time or the statute of limitations, he 
should not be allowed to set up such pretended defect. 
And should it be found that the questions of title cannot be 
determined without resort to actions at jaw the parties 
should be required to do it to enable the court of equity to 
make a complete and final disposition of the ease. 

Nor does the record show whether the lands in question 
have been held in the possession ot the vendor and vendee 
or either of them, or whether by the claimants of the al- 
leged older and adverse title, so that this court cannot de- 
termine the question of title in the premises, 


Judge Maxwell concurred. 


DECREE REVERSED, 
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THbeelang. 
* Absent, Harrison, J. 


JoHN Fow er ef al. vs. THomas R. Ketty’s Hetrs e¢ al. 


July Term, 1868. 


A bill in equity will lie for the enforcement of a demand sounding in damages 
for the breach of contract by the testator, to be satisfied out of his real 
estate in the hands of his heir or devisee, in default of the personalty to 
discharge the same. Code 1860, chap. 131, sec. 6. 


It is unnecessary to give any other statement of this cause 
than what is made in the opinion of the president. The 
grounds on which the court below predicated its decree are 
pointed out by the opinion here, and are determined to be 
substantial. 


James Hervey for appellants. 
G. W. Caldwell for appellees. 


Brown, President. This was a bill filed in the circuit 
eourt of Hancock county, by the appellants Fowler and 
Douglass, under the Statute, Code, chap. 131, sec. 6, to re- 
cover damages for the breach of a contract made with them 
by Thomas R. Kelly and William T. Kelly. 

The bill alleges that the said William T. was an infant of 
whom the said Thomas R. was guardian ;'that the said in- 
fant owned an interest in a certain tract. of land which he 
and his guardian sold to the appellants, and gave their title 
bond for the same, covenanting that the said infant should, 
on arriving at majority, convey the same to the purchasers. 


* See page 1. rae 
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That when the infant attained majority he avoided the sale, 
and plaintiff had to purchase of him at an advance of 600 
dollars. The prayer of the bill is that the orators have a 
decree against the executrix; estate and heirs at law of 
said Thomas R. Kelly, deceased, for 600 dollars, &c. 

The bill is glaringly defective; but there is no demurrer 
to the bill. The executrix answered the bill. The infant 
defendants answer by guardian ad litem, and the bill was 
taken for confessed as to the defendant William T. Kelly. 
No will is exhibited in the cause. 

The court on the hearing directed an account of rents, in- 
terest and taxes, and disallowed the other matters prayed 
for in the bill. 

The first question arising in this cause is, whether a bill 
for damages for breach of contract against decedents’s estate 
in the hands of heirs or devisees can be maintained. 

Under the provisions of the Statute, Code of 1860, chap. 
131, sec. 6, there can be no doubt that the relief contem- 
‘plated would apply to the case here, and that a bill in equity 
will lie for the enforcement of the demand sounding in 
damages for the breach of contract by the testator, to be 
satisfied out of his real estate in the hands of the heir or 
devisee, in default of the personalty to discharge the same. 

But upon the bill in this case the devisees are not made 
parties if the estate devised is sought to be charged. No 
assets descended in the hands of the heirs is alleged to exist 
in respect of which they are to be held liable. No, de- 
ficiency of the personal estate is alleged either in whole or 
in part, and no account asked for the settlement of the ex- 
ecutorial account to ascertain if there are any assets in the 
hands of the executrix to be administered. 

And though it appears that the complainants have a claim 
against the estate of the testator, if there be any, and 
against somebody, but it does not appear who, yet upon 
the bill as it stands no decree could be rendered, as prayed 
for, and the court in rendering a decree disallowing the 
. matters prayed for, as it did, committed no error of which 
the complainants could complain. 
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I think, therefore, that the decree of the court below 
should be affirmed, with damages and costs to the appellees, 
but without prejudice to the appellants to file an amended 
bill as they may be advised, setting forth the facts necessary 
to enable the court to grant the relief to which they may, 
perhaps, be entitled. 


Judge Maxwell concurred. 


DECREE AFFIRMED. 














* 
COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Kreglo et al. vs. Fulk e¢ al. 1868. 





THbeeling. 


: * Absent, HARRISON, J. 


E. L. Kreato et al. vs. Georce Fuk e al. 
G. T. Lickiiper e/ al. vs. SAME. 
July Term, 1868. 


1, The writ of supersedeas stays the proceedings in the state they were when 
it was allowed, and, therefore, when the execution of a judgment is sus- 
pended for a given time, and no supersedeas is allowed until after the ex- 
piration thereof, and an execution 1s sued out and possession of property 
delivered to the plaintiff, no writ of restitution will be awarded until the 
cause is decided. 


2. The action of a circuit court in appointing trustees of chureh property is 
the subject of appeal, and the question of the regularity or validity of 
their appointment cannot be questioned collaterally in an action of eject- 
ment by newly appointed trustees to recover possession from trustees 
removed. 


3. A case in which the law declared in Venable et al. vs. Coffman et al., 2 W. Va., 
102, 310, is approved and confirmed. 


These causes, which were heard together, arose in Jef- 
ferson county. The questions considered involved the pos- 
session of certain church property which was respectively 
claimed by the M. E. Church, of the United States, and the 
M. E. Church, Sovth. The defendants in error, George 
Fulk, William H. Byers, John Spangler, J. 8. Fleming and 
John D. Staley, applied to the circuit court of Jefferson, at 
the April term, 1866, to be appointed trustees of certain 
church property in Shepherdstown; they produced the min- 
utes of the quarterly conference of the Berkeley circuit, to 
which the said church belonged, showing their appointment 
as trustees by that body, in the mode prescribed by the dis- 


* See page 1. 
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cipline of their church; their ecclesiastical connection being 
with the Baltimore Conference of the M. E Church of the 
United States. The motion, by consent, was resisted by the 
plaintiffs in error, G. T. Licklider, Jacob Ferroll, John 
Crider, L. D. Hess, William Burr and E. L. Kreglo, who 
appeared in person and by counsel, and who claimed to be 
the trustees of the church, and claimed ecclesiastical con- 
nection with the Baltimore Conference of the M. E. Church, 
South. Two of the plaintiffs in error, Licklider and Fer- 
roll, were the only trustees living to whom the property had 
been originally conveyed in. 1854, and the others had been 
subsequently appointed. The court below being of opinion 
that it was “necessary to effect and promote the purpose of 
the conveyance for the benefit of said church and congrega- 
tion,” appointed the defendants in error trustees of the 
property. The plaintiffs in error being in possession of the 
property, the other parties brought a suit of ejectment to 
recover it. Upon certain agreed facts, mainly thiose given 
above, the jury found for the plaintiffs below, who were de- 
fendants in error here. After the facts had been agreed, 
the defendants below moved the court to instruct the jury 
that the plaintiffs below were not entitled to maintain their 
action of ejectment, which the court refused, and they ex- 
cepted. And the court subsequently, on inquiry from the 
jury, instructed them that the plaintiffs were the legal trus- 
tees, whereupon the defendants again excepted. 

A preliminary motion was made in this court by the 
plaintiffs in error, which appears in the opinion ot the judge 
who pronounced the judgment of the court thereon. 


Charles J. Faulkner, on behalf of the plaintiffs in error, 
maintained that the circuit court erred in holding that the 
appointment, on motion, of the defendants in error as trus- 
tees, at the April term, 1866, could divest the legal title ex- 
isting in the plaintiffs in error by virtue of the deeds of con- 
veyance under which the latter held the property. 

The statute of Virginia, chap. 77, gives no authority to 
the circuit court, upon motion, to remove any living and 
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acting trustee, holding that relation to the property under a 
deed. 

The 9th section of the act authorizes that court to ap- 
point trustees, either where they were or are none, or in 
place of former trustees, and change those so appointed, when- 
ever it may seem to the court proper to effect or promote 
the purposes of the conveyance; but it nowhere authorizes 
that court by this summary proceeding, upon motion, to re- 
move acting and living trustees, holding their power. under a 
conveyance, and possessing the legal title vested in them by 
such deed. See Code of 1860, p. 412, and the original act 
on the same subject, 1841-2, p. 60, chap., 102. 

This court may well have been misled in the construction 
which it has given to this statute in the case of Venable, ¢c., 
vs. Coffman, gc., 2 W. Va. Rep., 318, unaided by a particu- 
lar reference to the history of this provision, and in the ab- 
sence of any allusion to’that important section of this chap- 
ter, which has been erroneously omitted from the Code of 
1860. That omitted section furnishes the true key to the 
construction of the statute. With the aid of that section 
it may be very clearly seen where the circuit courts, as 
courts of law, have cognizance of these cases on motion, 
where the parties should proceed by bill in chancery to com- 
pel the execution of a trust. 

The omitted section will be found as section 13th, chap. 
77, of the Code of 1849, p. 363. Mr. Munfora, in compiling 
the Code of 1860, had no authority to omit that section. 
It was wholly an error of omission on his part. The act of 
the 19th of March, 1860, under which he acted, authorized 
him to prepare a second edition of the Code of Virginia, in 
which all alterations and amendments made by the general 
assembly subsequent to the first edition shall be inserted. 
The general assembly has never since 1849, altered, modi- 
fied or repealed the 13th section as embraced in the Code of 
1849. This the court would be satisfied of after a careful 
examination of all the session acts since that day. It must, 
therefore, be regarded as a careless omission from Mr. Mun- 
ford’s compilation; but still it is the law of this State, as 

















COURT OF APPEALS OF WEST VIRGINIA. ‘ae 
= 


July Term, Kreglo et al. vs. Fulk et al. 1868. 








what is called the “ Code of 1860” has never been re-enacted 
or adopted as a system of laws by the State of Virginia, and 
possesses no authority except so far as, like the work of 
Mathews, it may be found to be an accurate compilation of 
the laws actually in force. With this section recognized as 
a part of the statute, its construction becomes clear and 
harmonious. The provision in the 9th section for the ap- 
‘pointment of trustees was clearly for the purpose ot vesting 
the legal title in persons who could defend and protect the 
property in controversies with third persons. And this seems 
to be the views of the revisors, for in a note they say, “the 
appointment of trustees will not of itself take away title 
from any one. It only furnishes the means of asserting or 
defending the title of the congregation, if the lands has in 
fact been dedicated to their use.” Notes to chap. 77, p. 411. 
The motion which is now the subject of inquiry is based 
upon the allegation that the trustees in office were violating 
the trust set forth in the deed conveying the property for 
the use of the congregation, by giving the control and pos- 
session of the church property to one of these ecclesiastical 
parties, thereby virtually excluding the other, and the object 
of this motion is to redress the alleged wrong by obtaining 
the appointment of additional trustees to overrule the ac- 
tion of the existing trustees. It must seem very extraordi- 
nary that a question of so grave and important a character 
should be determinable upon the hearing of a mere motion, 
more especially when trustees are charged with a breach of 
trust. All the analogies of the law would seem to require 
that they be called upon in court to answer for their viola- 
tion of duty in such form and way that they will have full 
opportunity to explain and defend their conduct, and to 
protect themselves by evidence. This opportunity is furn- 
ished by the 13th section so erroneously omitted from the 
Code of 1860, and was the proceeding adopted in the cases 
of Brook, gc., vs. Shacklett, and Carter vs. Wolff, 13 Grat., 
301, and is the only proceeding which has so, far been sanc- 
tioned by the courts of Virginia in cases similar to those 
now before the court. 
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Stanton ¢ Allison for defendants in error. ; 

The question presented to the court in this case is not 
whether there was error in appointing these trustees with- 
out notice, but whether the appoinment is coram non judice 
and void for want of notice; because if it was only error the 
order and judgment of the court in appointing trustees is 
valid and binding until it is reversed. 

The judgment of a court of competent jurisdiction over 
the parties and the subject matter is binding until it is re- 
versed, and cannot be impeached. collaterally. 

The plaintiffs below offer this order in evidence to main- 
tain their action. 

The defendants seek to impeach it by showing that it was 
irregular for want of notice. This is impeaching it col- 
laterally. It can only be impeached directly by an appeal 
or writ of error, or by some proceeding to reverse it. All 
other modes of attacking it are collateral. Cottom rs. Cot- 
tom, 4 Rand., 193-4. 

The rule is well laid down by Judge Tucker in Fisher vs. 
Bassett, 9 Leigh, 131. He says: “the county court is a 
court of record, and its judgments or sentences cannot be 
questioned collaterally in other actions provided it has juris- 
diction of the cause; and this is to be understood as having 
jurisdiction over the subject matter, for though it may be 
that the facts do not give jurisdiction over the particular 
case, yet if the jurisdiction extends over that class of cases 
then the judzment cannot be questioned, for then the ques- 
tion of jurisdiction enters into and becomes an essential 
part of the judgment of the court.” 

That the circuit court had power to appoint trustees for 
church property is a proposition not to be controverted. 
Whether it was necessary to the exercise of that jurisdic- 
tion that notice should be served upon the trustees to be re- 
moved was a question for that court to determine. Having 
exercised it, whether there is error in its judgment or not, 
its judgment is not void. 

In the case of Burnley vs. Duke, 2 Rob., 129, the same 
doctrine was laid down by Judge Allen with his usual pre- 
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cision and accuracy. He says, “the court is of opinion that — 
as the county court of Orange county had general jurisdiction 

to grant letters of administration when a proper state of 
facts existed, whether the court erred or not in determining 

that the facts were proved upon which power to grant ad- 
ministration in the particular case depended is not to be in- 

quired into collaterally. Until such grants or orders were 

reversed or revoked they conferred on the grantees all the 
powers of rightful administrators.”’ 

In the case of Cor vs. Thomas, 9 Grat., 324, it appeared 
upon the face of the judgment of the circuit court that the 
execution upon which the money was collected issued from 
the county court, and the judgment was rendered by the 
circuit court on notice and motion against the sheriff. <A 
creditor was only authorized by law to recover by motion 
in the court from which the execution issued. 

The question was, as the circuit court clearly erred in 
taking jurisdiction of the case whether its judgment was 
void or merely erroneous and voidable. 

Judge Allen, in delivering the opinion of the court, says: 
“The only question then would seem to be whether the sub- 
ject matter was within the jurisdiction of the court; if it 
was, if the jurisdiction extended over that class of cases, it 
was tlre province of the court to determine for itself whether 
the particular case was one within its jurisdiction. The 
circuit court is a court of general jurisdiction, taking cog- 
nizance of all actions at law between individuals, with au- 
thority to pronounce judgments and issue executions for 
their enforcement. . ° . . * . 

“ Where its jurisdiction is questioned it is bound to decide 
the question for itself. Nor is it bound to set forth on the 
record the facts upon which its jurisdiction depends. 
Whenever the subject matter is a controversy between in- 
dividuals the jurisdiction is presumed from the fact that it 
has pronounced judgment; and the correciness of such judg- 
ment can only be inquired into by some appellate tribunal.” 

The court in this case refers to the common law authori- 
‘ ties from which the principle is derived. 
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The case of the Marshalsea 10, Coke 76, Drury’s case 8, 
Coke 141; Turlton vs. Fisher, Doug. Rep., 671. 

There is a large class of cases, arising mainly in the States 
admitted into the Union since the adoption of the constitu- 
tion of the United States, arising under laws authorizing 
the sales of real estate by administrators and guardians for 
the payment of debts and the maintenance and support of 
infants. The Ohio reports are full of them. Many of them 
have found their way into the supreme court of the United 
States. We will only ask the attention of the court to the 
case of Grignou’s lessee vs. Astor, 2 How., 334; 15 Curtis, 
128. In that case the appellants claimed title under the 
heirs at law of the intestate, whose land had been sold 
by his administrator for the payment of debts, and the ap- 
pellee claimed under a sale made by the administrator un- 
der an order of eourt for the payment of debts. 

The record showed that the petition was presented to the 
county court of Brown county on the 10th of January, 
1826, and the order of sale made on the same day without 
any attempt to give notice to the heirs, or even naming 
them in the petition, and without any proof as to the exis- 
tence of any debts, or the want of personal assets to pay 
them. 

The case was decided-by the court upon the sole ground 
that the county court of Brown county was a court of gen- 
eral jurisdiction, authorized by the laws of Michigan to sell 
land for the payment of debts. That the forms of pro- 
ceeding whether in rem against the property or in personnam 
against the heirs, whether notice should be given to the 
heirs, whether any and what proof of the existence of debts, — 
and the want of personal assets, were all questions that were 
necessarily submitted to the county court of Brown county 
and decided by it. That being a court of general jurisdic- 
tion, its judgments could not be impeached collaterally, but 
were final and conclusive until they were reversed by an ap- 
pellatecourt. This case is abundantly sustained by numerous 
decisions of the supreme court of the United States, re- 
ferred to in the opinion of the court in that case. 
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To the same point we refer to Daily’s lessee vs. Carson, 9 
Ohio Rep., 149; Keighencey vs. Pendleton, 15: Ohio Rep., 
735-754; Lessee of Cochran vs. Loring, 17 Ohio Rep., 409; 
Harter’s lessee vs. Johnson, 6 Ohio Rep., 87-89; Ludlow’s 
heirs vs. Johnson, 3 Ohio Rep., 541, 560. 

These cases go vastly beyond the case at bar. They hold 
that the judgment of a court of competent jurisdiction di- 
vesting the title of heirs, whether infants or adults, of the 
title to the lands descended to them, without any notice 
actual or constructive, to them of the pendency of the pro- 
ceeding, is not void, but is valid and binding until reversed 
by an appellate court. And this is beyond all controversy 
the well settled law. . 

In the case at bar the appellants had no beneficial interest 
whatever in the premises in controversy. They were mere 
naked dry trustees holding the legal title for the sole and ex- 
elusive use and benefit of the church. ; 

There is no mode known to the law by which they could 
by any possibility profit themselves one dollar by holding 
the title. It would not make them freeholders so as to 
qualify them as jurors. There is no power of disposition 
by which they might derive profit from the sale. If they 
should be ordered by the proper authorities of the church 
to make a conveyance of the church property they could 
make no charge for it beyond the expenses they might in- 
cur for preparing title papers and procuring stamps.. It is 
not an interest, it is not property in them which the 
law will protect, except for the benefit of their cestui que 
trusis. 

The trustee in a deed of trust to secure the payment of 
debts has an interest in the commissions and compensation 
which the Jaw allows him for making the sale. Hence the 
trustee and the cestui que trusts are entitled to notice of a 
motion to remove one trustee and appoint another. Code 
of 1860, p. 735, sec. 5. Where the law intends that notice 
shall be given of the removal of one trustee and the ap- 
pointment of another it directs that notice shall be given. 
And the fact that notice is required by the statute in one 
VoL, III. 6 
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* ease and not in the other leaves the implication almost ir- 
resistible that it was not contemplated that it should be 
given where the law did not require it. But it is said that 
the appoinment of the new trustees could not divest the 
legal title of the old ones. 

Admitting the appointment of the trustees to be valid 
until reversed, we do not see how any such question can 
arise. 

The law in express terms provides that upon the appoint- 
ment of trustees ‘‘the legal title to such land shall for that 
purpose be vested in the said trustees for the time being, 
and their successors.” Code of 1860, p. 412, sec. 9. The 
deeds under which the appellants claim are to them “their 
heirs, successors and assigns” in trust, &c. If they all died 
without having successors appointed the legal title would 
vest in the heirs of the last survivor in trust. 

If they conveyed it by authority of the church it would 
vest in their grantees or assignees in trust. It they were 
superseded by the appointment of other trustees in their 
__ places, the trustees so appointed were their “successors” and 
the title vested in them in trust. Looking at the law and 
the title papers in the record, we cannot see upon what 
ground it can be claimed that the title of the appellants did 
not vest in the appellees as their successors co instanti upon 
the appointment. No argument can make the proposition 
plainer and we submit it without further remark. 

But it,is said that the 9th section of chapter 77 of the 
Code does not authorize the circuit court in a summary way 
without notice to remove an active living trustee, and divest 
a legal title under a deed.. That, according to our under- 
standing, is precisely what the Code does authorize the 
court to do. But it is insisted that the original 13th section 
of this chapter is still in force, and that by that section a 
bill in equity may be filed to compel a proper execution of 
the trust. 

We will not go into the very difficult and doubtful ques- 
tion whether that section is repealed or not, because we do 
not deem it at ali material to the question before the court. 
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Certainly there is no conflict or incongruity in the sections. 
It is certainly very proper that the church authorities should 
have power to compel a trustee to perform his duty, and 
that they should have power to remove him whether he per- 
forms his duty or not. 

Finally it is argued that-the property belongs to the “local 
congregation” and not to the church at large. And the 
ease of Brooke vs. Shacklett, 13 Grat., is cited in support of 
that proposition. It would be enough for us to say that 
that was the leading and controlling question in the Green- 
brier church, case 2, W. Va. Rep., and it was decided 
adversely to the claim set up by the appellants. But there 
is a further trouble in this case. The record does not show 
that the appellants represent the local congregation. The 
record shows that the local congregation is divided; that 
the appellants represent that portion or part of the local 
congregation which is attached to the Baltimore Conference, 
that recognizes the authority of the M. E. Church South. 
That the appellees represent that portion of the local con- 
gregation which is connected with the Baltimore Conference 
that recognizes the authority of the M. E. Church of the 
United States. Which of them represents the major part of 
the congregation does not appear, nor is it important, ac- 
cording to the decision in the Greenbrier Church case, and 
also in the case of Brooke vs. Shacklett, as we understand 
it. We are wholly at a loss, therefore, to understand 
upon what grounds a reversal of this judgment can be 
claimed. 

The circuit court has appointed one sect of trustees and re- 
moved another, and this order making the appointment is 
still in full force. There is nothing in the record to show 
that the appellees do not represent the proper authorities of 
the church, whether the church at large or the local congre- 
gation is to be regarded as the church. If the removal of 
one set of trustees aud the appointment of another passes 
the legal title from the trustees removed to the trustees ap- 
pointed as their successors, then the judgment of the cireuit 
court must be affirmed. 
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Maxwe.., J. .On the motion for a writ of restitution, 
Judge Maxwell said: 

The defendants here recovered a judgment in the circuit 
court of Jefferson county, on the 26th day of April, 1867, 
against the plaintiffs here, for the possession of certain real 
estate, but the parties against whom the judgment was re- 
covered, desiring to present a petition to this court for a 
supersedeas to the said judgment, obtained from the said 
circuit court an order suspending the execution of such 
judgment for thirty days. After the expiration of the thirty 
days, and before a supersedeas was allowed to the judgment, 
an execution was sued out and possession of the property 
delivered to the plaintiffs below. The cause is not now 
ready for final hearing, but the plaintiffs here, after having 
first given the defendants here notice, move this court fora 
writ of restitution to be restored to the possession of the 
property. The supersedeas stays the proceedings in the 
state they were when it was allowed, until the case is de- 
cided. If the judgment of the court below is reversed it 
will be proper to award a writ of restitution to restore the 
parties to the possession of the property of which they have 
been dispossessed by the execution; but this court has no 
power to award the writ until the case is decided. 

The motion must, therefore, be overruled. 


On the merits of the case. 

Brown, President. These two cases were heard together 
and involve the same questiot, which is whether in an ac- 
tion of ejectment by trustees appointed under the 9th sec- 


tion of chapter 77, Code of 1860, against the former trus- 


tees removed, to recover the trust property, the regularity 
and validity of that appointment can be drawn into ques- 
tion collaterally? In the case of Venable vs. Coffman, 2 W. 
Va., 102, this question was considered and decided, and upon 
a reconsideration of the subject I see no cause to depart 
from that decision. It has been claimed that the 13th sec- 
tion of chapter 77, Code of 1849, p. 363, omitted inadver- 
tently from the Code of 1860, affects this case. But that 
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only provides that any member of a religious congregation 
may file a bill in chancery to compel a proper execution of 
the trust by the trustees. But that remedy existed without 
the statute, and exists yet under the general jurisdiction of 
a court of equity. It is merely cumulative and does not 
change the construction of the 9th section of chapter 77, 
Code of 1860. 

The objections taken to the order appointing the plain- 
tiffs in the ejectment must be overruled, and the judgments 
of the court below affirmed, with damages and costs to the 
defendants in error. 


Judge Maxwell concurred. 


JUDGMENT AFFIRMED. 
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CAbeeling. 


* Absent, Harrison, J. 


JOSEPH AND ASHER BRAKBLEY vs. GEoRGE W. Tutte. 


July Term, 1868. 


1. The agreement for the advance and loan of money is only part of a con- 
tract, and it is a question of fact whether usury was intended or not; and 
where the contract is not usurious on its face, the question of usury can- 
not be raised on demurrer to the bill setting out enek contract, 


2. A demurrer will not lie to the equity jurisdiction where a bill alleges that 
the defendant, who has possession of personal property claimed by the 
complainant under a contract with the defendant, is insolvent and is 
fraudulently converting the property to his own use, and asks to enjoin 
the defendant, and for an account. 


3. Where an injunction is docketed before the cause is formally set for hearing 
at rules, and a motion to dissolve is made, it is not error in the circuit 
court to proceed to hear the cause on its merits, if the defendant is present 
in court and offers no objections. 


4. If hides and leather belonging to a party are by him so intermixed in his 
tannery with those of another, that they cannot be separated or distin- 
guished from those of such other, they become the property of such other 
to the extent of any claim he may have for a definite or certain number 
or quantity of hides,and leather. 


5. T. and B. enter into a contract whereby hides are to be purchased by either 
of them, and to be tanned by B. and returned to T. For all that*should 
be purchased by P., T. was to accept the drafts of B. at three months 
from date of purchase, and T. was to have five per centum commission or 
advance on the cost of the hides, whether purchased by himself or B. 
T. was also to have interest on the cost of the hides from the time of 
payment, including as part of the cost said commission. It was also stip- 
ulated that all the hides purchased were to be the property of T., and 
when tanned were to be returned to him to be sold. If from misman- 
agement, or otherwise, the leather thus returned should fail to realize the 
cost, charges, &c., B. was to pay over without delay any and all such de- 





*Judge Harrison was absent from illness. The cause was heard at the 
January term, 1868, but not decided until this term. 
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ficiency to T. The hides and leather were to be insured at the expense 
of B. T. purchased but a small number of hides, 801, and B. purchased 
10,154. Hep: 


That inasmuch as T. was to receive the principal sum of money ad- 
vanced, and five per centum commission thereon, with interest on 
the aggregate of such principal and commission, (no consideration 
for the five per centum commission being shown except the advance 
of the money) the contract was usurious and therefore void. 


George W. Tuttle, of the State of New York, filed a bill 
in the circuit court of Preston county, on the 11th day of 
February, 1861, against Joseph and Asher Brakeley, part- 
ners under the firm of J. & A. Brakeley. The bill alleged 
that in December, 1858, the complainant and defendants had 
entered into an agreement in the following words: 

“ Memorandum of agreement made and entered into this 
29th day of December, in the year one thousand eight hun- 
dred any fifty-eight, between G. W. Tuttle, hide and leather 
dealer, of Kingston, Ulster county, and State of New York, 
of the first part, and J. & A. Brakeley, tanners, of Rowles- 
burg, Preston county, in the State of Virginia, of the second 
part. Witnesseth that for and in consideration of the agree- 
ments herein contained, and of one dollar to them in hand 
paid by the party of the first part, the receipt whereof is 
hereby acknowledged, the parties of the second part agree 
to purchase themselves, or to receive from the party of the 
first part during the next twelve months, about eight thou- 
sand salted or dry hides, and to tan the same with reasona- 
ble dispatch, and in a good and workmanlike manner, at 
their. Cheat River Tannery, into oak leather, and to deliver 
all the said leather in a reasonable time, at the store of the 
party of the first part, in the city of New York. 

‘“‘ For the hides purchased by the parties of the second part, 
as above specified, the party of the first part agrees to ac- 
cept their drafts at three months from the date of purchase, 

and the party of the first part is to be allowed five per cent. 

commission or advance on the cost of said hides, whether 
purchased by himself directly, or by the parties of the second 
part as above specified. 
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*‘And the party of the first part agrees to receive the leather 
so tanned, and to sell the same at his discretion, for which 
he is to be allowed six per cent. commission and guarantee 
on the gross amount of the sales of said leather, and after 
deducting the cost of the hides and expenses thereon, with 
interest on the samme from the time they became due, or 
were paid for by the party of the first part, together with 
any expenses he may have to pay on the leather, as well as 
any advances he may have made, together with the advance 
on hides and commission on leather, as specified, to pay over 
to the parties of the second part the nett proceeds of the 
same. 

“And the parties of the second part agree, that if in con- 
sequence of mismanagement or otherwise, the leather thus 
returned should fail to realize the cost, charges, &c., as speci- 
fied, that they will pay over without any delay, any and all 
such deficiency, as soon as ascertained, to the party of the 
first part. It is further agreed and understood between the 
parties, that all the hides and leather that may be in posses- 
sion of the parties of the second part, by virtue of this agree- 
ment, shall be, and remain the property of the party of the 
first part, and that all the interest the parties of the second 
part have in said hides and leather, is what may be realized 
over and above the cost, charges, &c., as specified. And 
the parties of the second part further agree, that the party 
of the first part may have and keep the said hides, with the. 
leather made from the same, at all times fully insured 
against loss or damage: by fire, and charge the cost of the 
same to the parties of the second part as a part of the above 
specified expense. 

In witness whereof we have hereunto set our hands, the 
day and year first above mentioned. 

Witness, G. W. Turt1z, 

J. C. McLaughlin. J. & A, BRAKELEY.” 

That under this contract (which had been extended) the 
defendants had received from him, in different lots, from Jan- 
uary 10th, 1859, to August 16th, 1860, 10,154 hides, equiv- 
alent to 20,308 sides of tanned leather, and that they returned 
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to him in all 9,777 sides of leather, leaving 10,531 sides yet 
to be returned or accounted for, of the value of 42,124 dol- 
lars, and which according to the terms of the contract would 
leave for the complainant a sum due of over 30,000 dollars. 

The bill further alleged that in the business of tanning it 
was customary to mark the hides belonging to different par- 
ties in the process of tanning, and to keep a “yard book” to 
register the marks thus made, and that on a visit to the tan- 
nery he learned from the defendants that they were shipping 
leather on their own account, and had been in the habit of 
mixing their hides with those of the complainant during the 
process of tanning, and kept no “yard book” for the pur- 
pose of identification; that upon the complainant demanding 
an account of the hides in the tannery one of the defendants 
estimated the number at about 11,800 sides, of which he 
claimed as his own 1,500 sides; and that this result was 
reached by the defendant’s estimating the contents of the 
vats and the loft and Ieeches, and that he got at the amount 
of the 1,500 sides by estimates made from a memorandum 
book, which defendant stated showed the labor of his men 
and thus enabled him to get at the quantity. That the de- 
fendants did not forward thereafter the leather as they 
should have done according to the terms of the contract, 
and that whilst they only shipped to the complainant 272 
sides of leather, they shipped on their own account 4,655 
sides; and that the tannery of the defendants was worth 
only about 10,000 dollars, and that the defendants had no 
other property, and therefore having no other means of 
saving his leather as yet undisposed of by the defendants, 
he asked an injunction and receivership, as the deficit of the 
returns for his leather could only have arisen by the fraud 
of the defendants. The bill also asked for an account to be 
had between the parties. The injunction was allowed and 
a receiver was appointed. 

The defendants: demurred to the bill on three grounds, 
which are stated in full by the judge who delivered the 
gpinion here. They also answered denying some of the al- 
legations of the bill and admitting others; the main points 
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in the answer were, however, the questions of the mixing 
of the hides of the complainant and defendants, the buying 
of the hides under the contract, and the allegation that the 
contract was*usurious and void, providing for the loan or 
advance of money by devices and contrivances to reserve 
and secure to the complainant unlawful interest and profits, 
and that the contract was for the payment of interest at a 
greater rate than allowed by law. 

Upon the question of mixing the hides, it appeared that 
the hides of the complainant and defendants could not be 
separated and distinguished, being in the process of tanning 
all put in the same vats by the defendants. It appeared 
that of the hides purchased the complainant bought only 801 
and that defendants purchased the residue under the con- 
tract and drew on the complainant accordingly. The cause 
was transferred to the circuit court of Monongalia county, 
where it was docketed at the April term, 1862, and con- 
tinued. The defendants gave notice that they would move 
the court at the September term, following, to dissolve the 
injunction. On the 5th day of September “the president 
and directors of the Cumberland Bank of Alleghany,” and 
other parties who were creditors of the defendants, and to 
secure whom they had executed two deeds of trust, dated 
the 12th and 28th of February, 1861, respectively, moved 
the court to make them parties, alleging that the property 
in the bill and answer mentioned was the same included 
in the said trust deeds. 

On the 8th of September, 1862, the court rendered a decree, 
counsel appearing for both parties, perpetuating the injunc- 
tion, and found that there was yet 10,331 sides of leather 
(less 200, returned since the filing of the bill) to be yet ac- 
counted for and returned by the defendants, and that the 
hides and leather which had been taken charge of by the. 
receiver, Jacob Berger, theretofore appointed, were a part 
and parcel of the 10,331 yet due and returnable. It also 
ordered the receiver to sell the hides and leather and make 
return of the same, and the cause was referred to a master, 
to state and settle the account between the parties. 
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The defendants appealed to this court, alleging the fol- 
lowing for errors : | 

‘“‘ The first error supposed to be in the decree is that the in- 
junction should have been dissolved, and if the case were ready 
for a final hearing, the bill dismissed. 

1st. Because the contract referred to in the bill was and is 
usurious and void. 

2d. Said contract was unconscionable, and as such as 
ought not to be aided or enforced in a court of equity. 

8d. Because the title to the leather in the bill mentioned 
could and ought to have been tried at law. 

4th. The complainant’s bill only makes a case properly 
triable at law when in an action of trover and conversion or 
detinue, with the aid of an attachment, the plaintiff’s rem- 
edy would have been ample. 

5th. Because the bill and whole case is manifestly pre- 
pared for the purpose of getting a lien on the estate of the 
defendants, to the prejudice of other creditors. 

6th. Because the bill seeks a specific performance of a 
contract in relation to chaiiels having no peculiar value over 
other chattels of the same kind. 

The second error in the decree is, that after overruling the 
motion to dissolve the injunction, the court proceeded to 
hear the cause finally, without the cause being set for 
hearing. 

The third error is in not making the Cumberland bank and 
others defendants. 

The fourth is in deciding in the decree that all the-hides on 
hand and in process of tanning at the time of getting the 
injunction, belonged to the complainant, when the testi- 
mony of Campbell proves some fifteen or sixteen hundred 
hides came to the tannery of the defendants after the 16th of 
August, 1860.” 


N. Richardson, for the appellants, maintained : 

It is respectfully submitted that it was error in the circuit 
court of Monongalia county to order the docketing of the 
cause, or to make any order therein, for the reason that it 
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was not matured at rules, as it had not been set for hearing. 
The record did not give to the appellants notice that the 
cause would be called for hearing; and it is respectfully 
urged that the clerk’s rule-book should show that the cause 
was set for hearing. Code, sec, 48, chap. 171. See also 
Barton’s suit in equity, p. 143. 

The appellee alleges in his*bill that he has delivered to the 
defendants to be tanned under the contract, &c., ten thou- 
sand one hundred and fifty-four hides, the same having been 
bought by him, the orator having made the purchases and deliveries 
under the first contract; that the appellants began to return 
to him leather as tanned by them for him out of his said 
hides to, &c., and continued to return to him leather as out 
of his said hides down to &c. It will be observed that this 
phraseology pervades the bill, and it is evident therefrom 
that the bill was framed on the theory that the contract, 
either expressly or by implication, constituted appellants 
the agents or bailees of appellee. In their answer the ap- 
pellants deny the correctness of this theory. They deny 
that appellee delivered or bought for that purpose, any such 
large number of hides as in said bill is alleged, or that they 
were at any time during the existence of said contract the 
agents of the appellee. The question at once arises, there- 
fore, what is the true construction of this contract? The 
subject matter of the contract is to be fully considered, and 
the situation of the parties at the time, and of the property, 
which is the subject matter of the contract, and the inten- 
tention and purpose of the parties in making the contract, 
will often be of great service in guiding the construction. 
2 Parsons on Contracts, 5th ed., 499. What, then, was the 
relative situation of the parties to this contract at the time 
of its extension, as shown by the record? The appellants 
were in want of funds to carry on their business successfully 
at the time the contract was made. The appellee had not 
béen in any business for some time before the contract 
was made, and was possessed of plenty of means. The 
appellants were engaged in carrying on their tannery at 
Rowlesburg, in Preston county, Va. Being thus in want of 
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means, appellants naturally desired to avail themselves of 
the use of the means of any one from whom they could 
‘borrow. Finding in the appellee one who was in no busi- 
ness, with plenty of means, the above contract was entered 
into as the appellants supposed was their interest to do, but 
which hitherto has proved most disastrous to those interests. 

In seeking for the true intention and meaning of the par- 
ties to this agreement, which was the result of their relative 
situations, let us examine the agreement itself without ref- 
erence to the conduct of the parties under it. In the first 
place we find a total absence of the terms and phraseology 
generally and most naturally used in the writings intended 
to create the relation of principal and agent; the word 
agent or its equivaleut, such as “factor,” “ bailee,” &., does 
not appear in the agreement; there is no delegation of any 
epecitic or general authority from the appellee to the appel- 
lants, or vice versa, to be found anywhere from beginning to 
end:therein; it is an agreement between persons equally in- 
dependent, equally bound one to the other, and equally en- 
titled to the benefits and obligations of the provisions of the 
agreement. In the first place the appellants agree to purchase 
themselves or receive from the appellee, within a time specified, 
a certain number of dry and salted hides, and to tan the 
same at their Cheat Rivery Tannery, into oak leather, and 
deliver all of said leather at the store of the appellee, in the city of 
New York; again, it is provided that if from any cause the 
leather returned fails to realize the cost, &c., that appellants 
. will pay over without delay any and all such deficiency -as 
soon as ascertained to the appellee; appellants further agree 
that appellee may have and keep the hides and leather fully 
insured against loss or damage by fire, and charge the same 
to appellants. These provisions are all obligations imposed 
on the appellants. On the contrary, for the hides purchased 
by appellants, the appellee agrees to accept their drafts at 
three months from the date of the purchase; he is to be al- 
lowed five per cent. commission or advance on the cost of 
the hides purchased under the agreement; he also agrees to 
receive the leather so tanned, and sell the same at his discretion, for 
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which he is to be allowed six per cent. commission, &c., and 
after deducting the cost of the hides, &c., to pay over to ap- 
pellants the net proceeds of the same. Appellants agree to pur- 
chase themselves upon their own responsibility, so far as the 
vendor of the hides is concerned, and not as the agent or 
factor of the appellee. They agree to receive from him, and 
inferentially he agrees to deliver to them, not as his own hides 
delivered to a bailee, for the appellants must pay him for 
them in the same manner as they pay for hides bought by 
themselves, and they are charged to them on the books of 
appellee as so much money. After these hides are con- 
verted into leather, the appellants contract to deliver it, not 
return it, as the bill alleges, and which would be the proper 
expression if it was appellee’s property. It is at appellant’s 
risk until delivered; again, the appellee agrees to receive the 
leather so tanned, and sell the same. If this leather was the 
property of the appellee, and had been bailed for a certain 
purpose, viz: tanning, there would be no necessity in bind- 
ing him to an agreement to receive his own leather and sell 
the same at his discretion, that was his right beyond the 
sanction of an agreement, and it was only because it was 
not his leather, but was the leather of the appellants, that 
he was thus bound by an express contract to receive and sell 
the same. It is true he was to sell at his discretion, but it 
is a discretion which commission merchants generally exer- 
cise, and particularly in this case where he was to be repaid 
his loan out of the results of those sales. He is also to ‘be 
allowed a commission for selling and guaranteeing the sales 
of said leather, of six per cent. on the gross amount of said 
sales. This is a perfect example of the relations of these 
parties. Guaranteeing the sales means that the commission 
merchant who sells goods on credit which have been con- 
signed to him, guarantees to the owner that the price will be 
paid, and for this the usual commission is two per cent., 
which with four per cent. commission for selling, makes the 
six per cent. charged in the contract. Why should the ap- 
pellee be allowed a commission on the sales of his own 
leather? or why a commission for guaranteeing the pay- 
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ment of a debt due to himself on a contract which he him- 
self had made? The mere supposition is repugnant to all 
mercantile customs and the usages of trade and in violation 
of reason and common sense. The appellants also agree to 
pay interest to the appellee on the cost of the hides and ex- 
penses paid thereon from the time they became due, &. If 
appellants were mere agents of the appellee upon what prin- 
ciple would they agree to pay interest on the money invested 
by their principal in the transaction of his own business ? 
If it was intended that these hides should be the property 
of the appellee, and purchased with his acceptances or money, 
surely it cannot be supposed that the appellants would be 
so reckless of their interest as to agree to pay to appellee 
interest on money he invested for himself, and for his own 
benefit and advantage. If they were really his agents, pur- 
chasing for him with his funds, periodical returns should 
and would have been required of them, which was not done; 
on the contrary: as we will shortly tind, the appellee felt un- 
der an obligation as their agent, selling for a commission 
their goods, to make returns of his actings and doings in 
that regard tothem. The appellee is required to pay over 
the net proceeds of these sales to appellants, a requisition 
entirely inconsistent with the theory of an -agency upon 
their part, but consistent with that of an agency on his. 
The agent pays the proceeds to the principal, not the prin- 
cipal to the agent. Again, it is provided that if in conse- 
quence of mismanagement or otherwise, the sales of this 
leather should fail to realize the cost, charges, &c., that the 
appellants will pay over without delay any and all such defi- 
ciency as soon as ascertained, to the appellee,a provision which 
is perfectly in accordance with the one here taken, that the 
appellee was the bailor of the appellants. If goods are con- 
signed to a commission merchant for sale, first the charges 
and commissions are deducted, and if the proceeds of the 
sale of the goods is not sufficient to pay them the consignor 
must pay the difference. In this case the appellee was per- 
mitted to retain the cost of the hides, because they had been 
purchased by. money loaned by him to appellants, and they 
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agreed he might be repaid in this manner, and if the sales 
of the leather did not yield enough, after paying the speci- 
fied expenses to repay the sum borrowed, then without any 
delay they contract to pay over “any and all such deti- 
ciency.” Again, it is agreed that the appellee may insure 
the hides and leather against fire, and charge the expense of 
so doing to appellants. It i8 usual for men to pay for their 
own insurance, and not that of others, and if this leather 
was in fact the property of the appellee, where was the oc- 
easion of an express agreement with the appellants that they 
would-permit him to insure it against loss by fire, a right 
which he had in the absence of any such provision, and it 
is against reason that appellants would agree to pay for in- 
suring property to which they had no title. Nor is this po- 
sition inconsistent, but it is in perfect harmony with that 
part of the contract which provides that all the hides and 
leather which may be in possession of appellants by virtue 
of the agreement, shall be and remain the property of the 
appellee, &c. If it was the intention of the parties to oc- 
cupy towards each other the relation of principal and 
agents, why specify that the principal should be the owner 
of property purchased by himself with his own money? 
It cannot be contended that this provision passed the prop- 
erty in the hides and leather contemplated by the contract. 
For granting that one may sell what he has not now, 
and has made no contract for purchasing, but intends to go 
into the market and buy, as by the later authority and bet- 
ter reason it seems he may, yet the law will regard such an 
agreement as a contract for a future sale; and not as a 
present contract or sale; and therefore the property in the 
thing, when it is acquired by the proposed vendor, does not 
pass at once to the proposed vendee, until the actual sale be 
made. 1 Parsons on Contracts, 523-4. The appellee was 
not responsible for any purchase made by appellants, of - 
hides under the contract. His whole responsibility was by 
virtue of his acceptances, and to no extent by virtue of any 
agreement made by them with the vendors of hides. They 
had no authority to act in his name or to bind him by any 
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agreement they might make with third persons. He was 
responsible for the payment of his acceptances, and upon 
them and them alone. Had they been his agents or factors 
their contracts for the purchase of hides without the aid of 
his acceptances, would have bound him. But all the hides 
bought by them under the contract, they, in the language 
of the contract, “purchased themselves,” except eight hun- 
dred and one which they received from appellee. 

The preceding portion of this argument has been confined 
to the provisions of the contract itself. Happily we are not 
confined merely to its provisions for its true interpretation. 
The acts of a party to an agreement in relation to those 
things which relate to and are comprehended by the agree- 
ment surely afford evidence of the understanding under 
which it was made. And of all the acts and doings of the 
party, those which immediately succeeded its execution will 
certainly have the most influence in leading us to a correct 
knowledge of the intention of the parties. Then the pro- 
visions of the contract and the reason why they were in- 
serted as well as the spirit and sense in which they were 
mutually understood, is fresh in the minds ot the contracting 
parties, and they involuntarily act in accordance therewith. 
What then are the acts of the appellee in regard to the sub- 
ject matter of this contract, by which we may discover his 
understanding of the effects of its provisions? In the first 
place, as stated, the appellee feels under obligations to make 
a full and exact account of all sales which he makes of 
leather received by him from appellants. This is not in ac- 
cordance with the idea of an agency on the part of appel- 
lants. But it may be replied that this accounting by the 
appellee is rendered necessary by the provision in the con- 
tract which gave him the right to deduct from the amount 
of sales the cost of the hides and expenses paid thereon, &c. 
But does not the provision which renders the accounting 
proper or necessary, repudiate the idea of an agency? Its 
only true interpretation is that the appellee has made to ap- 
lants a loan, and that, out of the proceeds of the sales of 
appellants’ property made by the appellee, he was to retain 
VoL. Im. 
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the amount of his said loan, together with the stipulated in- 
terest. If they were his agents there was no propriety of 
an account from him tothem. If, however, he had loaned 
the money and received payment in this manner a statement 
from him was necessary. He received back his principal 
with interest and five per cent. commission over and above 
the legal interest, also a commission for selling and guar- 
anteeing. These must be accounted for. 

It is respectfully insisted then that the contract of Decem- 
ber 29, 1859, vested in the appellee no right of property 
whatever in the hides purchased or leather manufactured 
under it. That the language of the contract and the con- 
duct of the parties with reference to those matters affected 
by its provisions, repudiate all idea of sucha right. What 
relation then did this contract create between the parties 
thereto? As before stated, the appellants were in need of 
money to carry on their business, and wished to avail them- 
selves of that owned by the appellee, while he being out of 
business and possessing plenty of means, desired to invest 
those means in the manner which he supposed would yield 
him the largest return. Under these circumstances they 
agree that in consideration of the loan of his money, or its 
equivalent, to them, they would secure to him the selling of 
a large quantity of leather at a commission of six per cent. 
tor selling and guaranteeing the sales; would pay him five 
per cent. commission or advance on the cost of the hides 
purchased; that is upon the amount of his three months’ 
drafts, which being repeated four times a year yielded 
twenty per cent., and then pay him legal interest on the 
amount of his acceptances from the time they became due; 
pay all expenses of every kind of hides and leather, and 
allow him to repay himself the amount of his acceptances 
out of the money received on sales of the leather which it 
was agreed he should sell for the above commission. He 
under these circumstances agreed to make to them the loan. 
The contract constituted the relation of lender and bor- 
rowers as to drafts accepted and hides furnished, and also 
made the appellee the agent of the appellants to sell their 
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leather. This brings us to the consideration of another 
error alleged upon the record, viz: that this contract was, 
and is, usurious and void, and ought to have been so de- 
clared by the court below. The simplest definition of usury 
is the taking of more interest for the use of money than the 
law allows. 3 Parsons on Contracts, 107. Some of the de- 
vices resorted to to evade the usury laws it is difficult to de- 
tect or to prevent, but in all cases the only question is, has 
one party had the use of the money of the other, and has he 
paid him for it more than lawful interest in any way or 
manner; and in this determination the contract will not be 
held good, merely because upon its face and by its words it is 
free from taint if substantially it be usurious. 3 Parsons on 
Contracts, 110. The general rule is that interest is to be 
paid on contracts according to the law of the place where 
they are to be performed in all cases where interest is ex- 
pressly or implicitly to be paid. Story on Conflict of Laws, 
sec. 291. The contract of December 29, 1858, and the en- 
dorsement thereon was made in New York; the loans 
were there made and were there to be paid in the manner 
in the contracts specified. The question we are now con- 
sidering will therefore be governed by the laws of that State 
relating to it. The rate of interest upon the loan or for- 
bearance of any money, goods or things in action in the 
State of New York, was at the date of the contract seven 
dollars upon one hundred dollars for a year. See. 1, title 
8, chap. 4, part 2, Rev. Stat. N. Y. 

By the 2d section of the above mentioned title it is pro- 
vided that no person or corporation shall directly or indi- 
rectly take or receive in money, goods or things in action, 
or in any other way any greater sum or greater value for 
the loan or forbearance of any money, goods or things in 
action than is above specified; and by the 5th section it is 
provided that all bonds, bills, notes, assurances, convey- 
ances, and all other contracts or securities whatsoever (ex- 
cept bottomery and respondentia bonds and contracts) and 
all deposits of goods or other things whatsoever, whereupon 
or whereby there shall be reserved or taken or secured or 
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agreed to be secured or taken any greater sums or greater 
value for the loan or forbearance of any money, goods or 
other things in action than is above prescribed, shall be void, 
&e. A draft is a chose in action. The contract is substan- 
tially for the loan of the appellee’s drafts at three months, 
for which he is to receive five per centum on the amount 
thereof. There are four of these drafts during a year, 
making in all during one year twenty per centum on their 
amount. For example, suppose that on the Ist of January, 
1859, a draft drawn in pursuance of the contract is accepted 
at three months, the appellee takes under the contract five 
per cent. thereupon. On the first of April the draft falls 
due and is paid and another draft is drawn and accepted, 
five per cent. is paid on this, and so on the Ist of July and 
1st of October, thus realizing to the lender twenty per cent. ; 
besides the contract provides for interest on the whole 
making in all twenty-seven per cent. upon the acceptances 
after they become due or are paid by the appellee, and it 
will be observed that this interest of seven per cent. is cal- 
culated not only on the cost of the hides, but on that cost 
with the commission added. It cannot be said that these 
commissions and advances of five per cent. is for accepting 
drafts, for this provision is for the benefit of the appellee. 
He accepts the draft rather than pay the money. Itisa 
provision prejudicial to the interests of the appellants. Had 
they received the money instead of the drafts at three 
months, they would have been able to buy for cash, and 
consequently at a rate much lower, perhaps, than they could 
on time. They could have bought for a cash price instead 
of a time price, the difference being from three and a half 
to five per cent. Nor was it as a compensation for any risk 
encountered by the appellee, for there was no venture upon 
his part; as to that he was exactly in the position of any 
other lender of money or chose in action. According to 
the provision of the contract if from any cause the leather 
returned fails to repay him his loan he is to have such de- 
ficiency repaid to him by the appellants without any delay. 
No saving clause for the appellants. If through misman- 
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agement, misfortune or the extraordinary and unconciona- 
ble character of this contract they failed, the appellee must 
be paid at all events and without delay. The appellants 
were obliged to return to him not only his loan but the 
usurious interest thereon: 

For what then was this five per cent. commission or ad- 
vance? What was the consideration for it? What did the 
contracting pafties intend by it? It was not for accepting 
nor as compensation for any risk incurred. Is there any 
other consideration, therefore, to be gathered from the con- 
tract than that it was one of those countless devices and 
subterfuges resorted to by the usurer to enable him to get 
unlawful gains and yet evade the consequences which the 
law prescribes. But as stated by Lord Mansfield in Foyer 
vs. Edwards, 1 Cowper, 112, “in all questions, in whatever 
respect repugnant to the statute, we must get at the nature 
and substance of the transaction. The view of the parties 
must be ascertained to satisfy the court that there was a loan 
and borrowing, and that the substance was to borrow on the 
one part and to loan on the other, and where the real truth 
is the loan of money, the wit of man cannot find a shift to take 
it out of the statute. If the substance is a loan of money, 
nothing will protect the taking more than five per cent. , 
and though the statute mentions only ‘for loan of moneys, 
wares, merchandize or other commodities,’ yet any other 
contrivance, if the substance of i be a loan, will come under 
the word indirectly.”’ This proposition is endorsed by the 
court of appeals of New York, 3 Comstock, 366, and that 
high tribunal goes on to enquire “ what is ihe difference be- 
tween a man’s lending his notes to raise money upon, taking 
more than legal interest, and lending his money? I confess 
I can see no other difference than this, that the borrower of 
the notes must probably pay more usury to get them con- 
verted into cash; but the transaction is substantially a lend- 
ing of money, and * * if this course be tolerated the 
lending statute is judicially repealed;” and the difference 
stated by the learned judge in the above quototion existed in 
this case to a degree greatly detrimental to the interests of 
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the appellee, for we find from the testimony that they not 
only paid the enormous interest specified in the contract, 
but were subjected to a further injury in being compelled 
to pay ‘“‘at the rate of from seven to twelve per cent. a 
year,” and as high as “‘two and a half per cent. a month,” 
to get the drafts converted into money. Not only is this 
true, but we observe that the portion of interest endeavored 
to be covered up under the name of “commission or ad- 
vance” is charged to the appellants immediately on the ac- 
ceptance of the drafts at three months, making under the 
contract twenty per cent. retained or charged in advance 
during the year, and after these drafts become due or are 
paid by appellee he receives legal interest on them. This 
is usurious. “If the lender should make his note or bond 
issued for the loan payable at a future day without interest, 
reserving at the same time full interest on the amount from 
the date, this would be usury.” 4 Comst., 474. In this 
contract the lender not only charges an amount equal to the 
interest for three mouths, but much more. For these rea- 
sons and others perhaps more cogent, which will readily 
present themselves to the court on an inspection of this re- 
cord, it is respectfully urged that this contract was, and is, 
usurious and void according to the laws of the State of New 
York, where it was made and where it was to be performed ; 
and for the same reason that it is also void according to the 
laws of Virginia existing at the time of its date. 

Assuming that the legal title to the hides and leather con- 
templated by the contract was in the appellants; that the 
appellee was their agent for the sale of the leather, and had 
no interest therein except his commission, which was con- 
tingent upon sales made by him, the question at once arises: 
Do the facts arising upon this record make a case within 
the jurisdiction of a court of chancery? I most respect- 
fully insist that they do not and that the injunction should 
have been dissolved and the bill dismissed. This is in effect 
a bill to compel the specific performance of a contract re- 
lating entirely to personalty. The general rule now is not 
to entertain jurisdiction in equity for a specific performance 
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of agreements respecting goods, chattels, stock, choses in 
action, and other things of a merely personal nature. 1 
Story’s Eq. Juris. Eighth Ed., 718. Itis true that this rule 
is not adopted with reference to the personal character of 
the property. It is rather synonymous with that fundamen- 
tal general rule that equity affords relief in regard to those 
rights recognized by ‘the jurisprudence of the State where 
the remedy at law is doubtful, inadequate, or incomplete. 
The rule above stated, therefore, is subject to exceptions, or 
rather it is limited to cases where a compensation in dam- 
ages furnishes a complete and satisfactory remedy. Jb. Itis 
therefore our duty to discover whether this case falls within 
the general rule or is it within any of the exceptions thereto. 
The exceptions consist of those cases of agreements re- 
specting personal property where a complete and satisfactory 
remedy cannot be had at law, and if in this case such rem- 
edy is afforded by the courts of law, equity will not take ju- 
risdiction for it is founded upon a contract respecting per- 
sonal estate. I have heretofore considered the question of 
the right of property. in the hides and leather set up in the 
bill, and it is not pretended therein that appellee had any 
lien, but it is in substance alleged that he was the owner. 
Is the appellee entitled to the discovery prayed for in his 
bill? Was it necessary to the protection of his rights? If, 
but for the want of said discovery, the case would be prop- 
erly remediable at law the bill will be entertained, and the 
necessity of obtaining a discovery in such cases therefore con- 
stitute the sole grounds of equity jurisdiction. Jb., sec. 690. 
There must be a necessity for a discovery, Such astate of facts 
must exist as to make it impossible for the party to pursue 
his remedy at law for the want of it. This is the irresisti- 
ble inference to be drawn from the language of the learned 
author in the section last referred to. No such necessity 
existed in this case. A duplicate of the contract upon 
which this action was based was in the possession of the ap- 
pellee as also were the accounts of transactions had under 
it which affected his interests. He had a full and complete 
right to sue upon the contract at law and if upon its proper 
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construction by a court of law and the investigation of the 
conduct of the parties under it by a jury it was found 
that the appellants had violated its provisions or any or 
either of them, he could receive adequate compensation in 
damages. 

The contract is unconscionable and such as ought not to 
be aided or enforced in a court of equity. A mere glance 
at its provisions is sufficient to show that had they been car- 
ried out to their fullest extent and in the utmost good faith, 
it must in the end have worked the insolvency of the appel- 
lants. Whether the ‘commission or advance” be consid- 
ered as interest or not, it was entirely without consideration, 
and in its practical workings took from the appellants at the 
rate of twenty per centum per annum. The doctrine may be 
generally stated that courts of equity will not interfere to 
decree a specific performance, except in cases where it 
would be strictly equitable to make such a decree. 1 Story’s 
Equity, sec. 750. 

I shall call the court’s attention to but one other point 
arising upon this record and then leave the case. That is that 
the decree of September 8, 1862, should be reversed upon the 
complainants own theory, because it is in evidence that after 
the appellee had refused to accept more drafts, August 16, 
1860, and thereby again violated the contract, the appel- 
lants bought with money raised without his aid, fifteen hun- 
dred and twenty-six hides; these were delivered to them on 
September 11, 1860, and were in one form or another in 
their tannery at the beginning of this suit. There can be 
no pretence that they did not own the leather made from 
hides purchased by themselves without the aid of the appel- 
lee; and yet in this decree the court makes no distinction. 
They were entitled on their own showing only to specific 
property. This decree is not confined to such, but is, not- 
withstanding the evidence above referred to and the allega- 
tions in the bill, directed against the property in leather and 
hides generally belonging to appellants and at their tannery. 
It is respectfully urged that this course is not in accordance 
with the practice in chancery, and that for this error the de- 
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cree should be reversed and the appellants reinstated in the 
position they occupied before it was rendered. 

The reasons hereinbefore stated are but a few of the many 
appearing in this case, and showing the irregularity and 
want of equity in the proceedings had therein, and when it 
. is remembered that at the time this cause was pending be- 
fore the court below, confusion reigned almost supreme 
in this portion of what was then Virginia; that the excite- 
ment which prevailed rendered it almost impossible to ad- 
here to the sober, legitimate way of transacting even the 
business of our courts ; that our courts were without officers 
for a time, and military power which the appellee seems to 
have used without scruple was the only arbiter, it will not - 
be matter of wonder that in a record so voluminous errors 
were committed in the admission of testimony clearly illegal, 
to which objection had been made—that important matters 
had been overlooked and errors in judgment made. 


Wm: Ware Peck for the appellee. 

1. The contract set forth in the bill is not usurious. 

The contract is to be construed according to the laws of 
the State of New York, hence the stipulation of counsel, 
making the books containing the statute and adjudications 
in New York upon usury, evidence. 

Therefore the statute of New York in force, when the 
contract was made, 1 Rev. Stat., Tit. 3, ch 4, pt. 2, sections 
2, 3, 4, with its construction as established in the courts of 
New York is to govern in determining the question of 
usury. It does not seem, however, to differ in substance 
from the statute of Virginia, Code, ch. 141, pp. 623 and 4; 
but the import and construction of the latter are immaterial, 
except so far as they may illustrate. 

2. The proposition advanced under this assignment is, 
that the funds were loaned by Tuttle to the Brakeleys; and 
with them they purchased the hides on their own account, 
and as the exclusive owners; that his relation to the prop- 
erty was that of factor and lien creditor; and to the money 
that of lender, the profits reserved to him constituting an 
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excessive rate of interest. If the funds were only entrusted 
by Tuttle to the Brakeleys to buy the hides with for him: 
the hides to turn into leather: and that to release him; the 
property was at no instant of time out of him, at no instant 
of time in them. It was throughout in him in the succes- 
sive forras of money, hides and leather. He was principal ; 
they were agents. His charges were merely deductions 
from his own funds: their interest limited to a contingent 
residuum; they owning nothing in the property, having at 
most but an implied lien upon it as security. for the resi- 
duum. There was then no usury, for there was no loan: 
for the relation of borrower and lender did not arise. To 
find usury the court must find a loan. 

The following propositions will test the application of the 
statute of New York to a case arising under it. They pre- 
sent the principle of the New York statute; of the English 
statute, from which the power is derived, of the Virginia 
statute ; and, it is believed, of the American usury acts gen- 
erally. Several of the propositions are self-evident, but 
have their place in a proper analysis of the law. 

One cannot be borrower and lender to himself. He can- 
not borrow of himself; therefore cannot take usury of him- 
self. The two-fold character cannot arise out of the same 
transaction and reside in the same party. The relation ne- 
cessitates the existence of two and opposite parties. 

Therefore the contract of loan in the sense of the statute 
implies that thereby the title to or ownership of the thing 
loaned has passed from the lender to the borrower. The 
term “loan,” in its popular, also in its juridical sense im- 
ports that the identical thing loaned is to be returned; as the 
loan of an animal or an implement. Contracts of loans, 
other than those contemplated by the usury act, are mere 
bailments. The term “loan,” as employed in the English 
and American statutes relating to usury, has a peculiar and 
technical meaning; not that the identical sum loaned and 
identical funds handed to the borrower are to be returned 
plus the price; but merely that the identical sum loaned, 
plus the price, be returned : lender and borrower mean sim- 
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ply creditor and debtor, not bailor and bailee. Therefore 
a contract of loan in the sense of the statute, does not‘imply 
the transfer merely of a usufruct. It also assumes the ex- 
istence of an engagement to repay the money borrowed: 
that is the same amount, plus the price. 

The statute applies the term and idea of loan to money as 
the principal and basis of a loan. The usury is but the ex- 
cess of the price prescribed for the use of the money, and 
the price is made uniform, because the value of money is 
in legal contemplation uniform. Consequently the term and 
idea cannot apply to anything besides money: that is, to 
other kinds of property; for, having no uniform value, no 
uniform price can be predicated of the use of them. In at- 
tributing a uniform value to money the statute adopts a fic- 
tion against the fact; in attributing a lack of uniformity to 
other descriptions of property, it treats them according to 
the fact. The distinction is arbitrary, but fixed and imper- 
ative, and regulates the effect and operation of the statute 
as perfectly as if formally recited in it, and, therefore, must 
be taken as the starting point in determining the applica- 
tion of the statute. 

Hence the expression in the New York statute, sections 
1 and 2, ‘loan or forbearance of any money, goods, or things in 
action.” does not include transfers made in intent and form of 
other kinds of property, whether by sale, exchange or bail- 
ment; but advances of money disguised in the form of trans- 
fers of other kinds of property, whether by sale, exchange 
or bailment. The same is true and for the same reason of 
the transfers of real estate, though the statute in terms 
neither extends to nor hints at a transfer of real estate in 
any form. If a sale of goods or stocks is made, and is in- 
tended as such, it must stand as such, whatever the price is; 
and the case is not one of usury. Inadequacy of price does 
not affect the sale, therefore exorbitancy of price does not 
affect it. It is only in determining a J/aéent intent that the 
latter is material, and then only asa circumstance. Soofa 
sale of lands. So too of an exchange, whatever may be the 
inequalities of valne. So too of a bailment, whatever the 
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considerations entering into the contract may be; or how- 
ever they may be arranged. The capacity and power of the 
parties as to the terms of negotiation are unlimited, so far 
as respects the statute, provided they are sincere. But if a 
sale or stuck of goods for a cover of advance of money at an 
extra rate; as where, as between the parties the goods or 
stocks are resorted to as a source be for obtaining the money 
covertly by a resale, pledge, or other arrangement through 
the nominal vendue, the proceeds to be used as an advance 
of money at an extra rate, the contract is usurious. So of 
of a sale of lands: of an exchange of articles: of a bailment. 

Therefore this expression, “loan or forbearance of any 
money, goods, or things in action,” sections 1 and 2, is equiva- 
lent to the expression, ‘‘loan of money directly or indirectly,” 
and this is the expression in the corresponding section of 
the 12 Ann, with which the New York statute, as held by 
the courts of that State, is synonymous. 

Consequently in applying the statute, if the transaction is 
in terms a loan of money, the inquiry is reduced to a sim- 
ple computation of the rate reserved. If in terms it is not 
a loan of money, but a transfer of other property, the in- 
quiry is whether it was intended to be a loan of money; if 
the latter, whether the rate reserved is usurious. The 
usurious intent must be mutual. 38 Comstock, 344, Dry 
Dock Bank vs. American Life Insurance and Trust Company, 
fully sustains these propositions of law, is a professed con- 
struction in the court of last resort in New York of the 
usury act of that State; is recognized by all the later de- 
cisions there; and therefore presents the statute as it op- 
erated when the present contract was made. 

It follows that if the contract contemplates merely a joint 
‘enterprise of profit and loss; the money and the proceeds of 
the money employed in it belonging to Tuttle, usury cannot 
be predicated of it. There are then two questions, either 
of which does, both of which must determine the subject. 
Did the property remain in him? Does the contract contemplate 
such an enterprise? Is the contract usurious, either upon its 
face, or as a“‘shift or device,” disguising a latent intent of usury. 














COURT OF APPEALS OF WEST VIRGINIA. 109 





July Term, Brakeley vs. Tuttle. 1868, 





The contract is not usurious upon its face: that is, asa 
matter of law under the demurrer it cannot be held usurious. 
According to its face and terms the property in all the stock cov- 
ered by it vests solely in Tutile, the Brakeleys having no ownership in 
it, only a contingent residuary interest in the proceeds of the leather, 
and bearing to him only the relation of agents: the stock im- 
pliedly standing as security to them for the residuum, a 
trust attaching to him as principal faithfully to account for 
it. Every provision in the contract requires this construe- 
tion, and none of the provisions will harmonize without it. 

By the first sentence it is evident that the hides were to 
come from the same source and to stand upon the same 
basis of title. The Brakeleys were to receive of Tuttle or 
themselves to purchase hides; the same hides convert into 
leather, and the same leather deliver to him. As to the 
hides, which should be received of him, they were cleariy 
mere agents; their duty being to receive from him a thing, 
improve aud return it, making the contract a bailment, or 
locatis operio faciendi. Story on Bail., sections 8, 368-371, 
421,422. As to the other hides the term “purchase” is as 
descriptive ot an act of agency as of one of ownership, and 
what it means in the particular instance is determinable by 
what the purpose of the purchase was. Having purchased, 
they were to work upon the hides and the product deliver 
to him, not as factor, for the reverse appears in the subse- 
quent provisions; not as buyer, for no terms of sale are in- 
dicated ; therefore as owner. The antithesis contained in the 
expression, “purchase themselves, or receive of Tuttle,” indicates 
that purchase meant the mere manipulation or work of pur- 
chasing, which they might do instead of Tuttle. This inter- 
pretation of the clause leaves the sentence harmonious: a 
different one involves several embarrassments. It is the 
office of interpretation of a contract to find harmony in its 
provisions. Greenleaf’s Ev. In the latter case, as to 
hides received of him, they would-be his agents: as to hides 
purchased by themselves, he would be their agents, and the 
contract entirely blind as to when and under what condi- 
tions this status of agency in them should shift to an agency 
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in him, and vice versa. Each might with equal right require 
the other to furnish the hides, and thus the contract would 
neutralize itself in limine, and defeat all action under it. 
Again, it is claimed as a starting point, and as a controlling 
consideration in the interpretation of the contract that the 
Brakeleys had no cash capital for their tannery, and that 
they made this contract for the purpose of supplying them- 
selves with capital; that the whole contract stands upon this 
theory. This admits that they had no means to spare. The 
8,000 hides as supplied extend to embrace 44 of bill of March 
12, 1860—paper No. 32—at cost of 44,846 dollars and 31 
cents, or 5 dollars and 60 centsa hide. The contract called 
for 667 hides a month—at cost of 3,735 dollars. Consequent- 
ly the Brakeleys could have no motive to reserve the right of 
furnishing the hides; and their purpose would have been 
defeated in subjecting themselves tu the duty of supplying 
them. They therefore understood that all the hides were to be sup- 
plied by Tuttle. The subsequent provisions apply equally to 
both classes of hides. 

b. As to the second sentence. 

The purchases made by the Brakeleys were to be made 
by his acceptances of their drafts; he being thus the source 
of payment for these hides; therefore the purchaser: ac- 
cepting for a purchase being equivalent to giving a note 
for it. 

The acceptances were to be at three months from date of 
purchase, thns securing to him, as purchaser, a credit of 
three months on the purchases. 

With respect to the commission of 5 per cent., it is claimed 
in the answers that the contract, upon its face, reserves in- 
terest at the rate of 27 per cent. a year: as explained in the 
argument for the appeal, consisting of 7 per cent. allowed 
by the New York statute, and 5 per cent. on each accept- 
ance, there being four acceptances a year at three months 
each, the acceptances representing loans. If the acceptan- 
ces were loans, according to the law of New York this com- 
mission could not be treated as interest, and the supposed 
advances therefore usurious, because the considerations 
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passing between the parties were complex, ‘the agreement 
for the loan being only part of an entire contract embracing 
other matters,” in which case the contract cannot be treated 
as per se, or according to the legal effect of what appears 
upon its face as usurious. See 27 New York, 137, Smith vs. 
Marvin—particularly the opinion of Judge Selden. But 
this theory, on which the whole question of usury, as raised 
by the answers, turns, is entirely assumed. Jn the first place, 
there is in the contract no engagement by the Brakeleys 
for the repayment of the acceptances or of money borrowed. 
In the second place, this commission is called in the contract, 
‘commission or advance,” and in its connection signifies mere- 
ly “profit,” as explained in 21 Barbour, 92, Hyde and others 
vs. Cookson and others, where, in a contract the same as this, 
the expression was simply ‘‘commission on cost of hides.” In 
the third place, this ‘commission or advance,” is put, not upon 
the acceptance, but upon the ‘cost of the hides.” According 
to the evidence of Schultz, and other experienced tanners, 
the tannage of a hide requires an average of eight months. 
Now, if one month be allowed for receiving a bill of hides 
at the tannery after purchase, and delivery of the leather, 
from it at New York after completion, and three months 
for the leather to stand upon the market before sale—and 
this seems to be a reasonable allowance—as the 5 per cent. 
could be realized only out of the sales—upon an average, a 
year would intervene between an investinent in a bill of 
hides and the payment of the 5 per cent.; so that the al- 
leged 27 per.cent. a year sinks down to 12 per cent. a year; 
and, if the stock belonged to Tuttle, was a deduction from 
his own funds; not interest paid by the Brakeleys for money 
borrowed, but part of the preferred profits in a joint enter- 
prise based on capital furnished by one of the parties. 

The word cost in this sentence applies equally to hides to be 
received jrom Tuttle or purchased by the Brakeleys ; shewing that 
they were to come from the same source and to stand upon 
the same basis of title. 

Consistently with this and with no other idea follows the 
antithetical expression, “‘whether purchased by himself di- 
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rectly or by the parties of the second part as above specified ;”” 
which is synonymous with the expression, “ whether pur- 
chased by himself directly or through the parties of the 
second part as above specified :”’ confirming a!l the interpreta- 
tion thus far of the contract, particularly that of the first 
sentence. 

The third sentence consists of two parts, the first relating 
to the power of sale, the second to the division of the 
proceeds. 

As to the first: The power reserved by it to Tuttle is a 
primary badge of ownership in him. It is to sell the leather 
at discretion. The discretion applied to all leather; was 
entire, covering the whole subject, was absolute, exclusive 
and irrevocable, and subject only to the implied duty of 
good faith; the Brakeleys had no discretion in the matter, 
and could in no wise interfere, except it might be to enforce 
good faith. Asa factor, Tuttle’s discretion would merely 
have been to sell according to the state of the market; the 
discretion being subject to the will of the principal. Jf a 
factor, then the Brakeleys stripped themselves of the essen- 
¢ial power of ownership, conferring it upon their agent, in- 
verting their relations with and subordinating themselves to 
him. The agent is the creature of the principal; the law 
will not presume such an intent in the latter, but the re- 
verse. The presumption must be adhered to in the absence 
of a clear intent to the contrary; and therefore when it har- 
monizes with the other provisions of the contract. It does 
harmonize with all the previous parts of this contract, and 
will be found to be in full accordance with the others. . 

As to the second part of the sentence, he is to deduct from the 
proceeds of the leather the cost of the hides, before the 
Brakeleys can touch the fund: a thing irreconcilable with 
the idea of ownership in them. In specifying the charge of 
interest, he is described as having “paid” for the hides, and 
so in terms as the purchaser. 

There is no provision in the contract rendering the Brake- 
leys his primary debtors, and subjecting their personal re- 
sponsibility as such. By this third sentence he is to look 
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primarily to the stock, his own property improved by them, 
for a return of his expenditures, and the formal reservation 
of the power of sale was to avoid any embarrassment which 
might arise in case of a difference of opinion between the 
parties as to sales; becoming thus a proper accompaniment 
of his right and duty to look to the stock. 

As to the fourth sentence: The leather without discrimina- 
tion is spoken of as “thus returned ;’ showing that it came 
out of Tuttle; else, though consignable (a term in commer- 
cial law equally appropriate to the sending of property to 
an owner or agent,) it would not be returnable to him. To 
return is to go back to the source or starting point. Its use here 
would be inappropriate to hides neither purchased, possessed 
or owned by him; it would be appropriate to hides pur- 
chased for and owned by him, and of which he thereby ac- 
quired the constructive possession. In 3 Seld., 482, Poster v. 
” employed in a 
contract for the delivery of property by A. to B., was held 
to determine that the contract was a bailment: the question 
being whether it was the latter or a sale. The expression 
in this sentence shows that the word “deliver’’ in the first 
sentence means there, “return.” 


Pettibone, cited below, the word ‘return, 


The duty imposed upon the Brakeleys to supply defi- 
ciencies in the leather can be predicated only of an agency in 
them. Treating them as owners and him as a lien-cred- 
itor, the provision is superfluous. Parties to a contract are 
supposed to express themselves not idly but for a purpose. 
Between two interpretations of a clause, of which one ren- 
ders it useless, the other operative, the latter will be adopted, 
other things being equal. 3 Seld., 432, Foster vs. Pettibone ; 
4 Comstock, 76, Mallory vs. Willis, in each of which cases 
the bailee guaranteed against deficiencies, 

Treating him as owner and them as agents, in view of 
their great distance from him, of the magnitude of the in- 
vestment and of their power over its results in the selection 
of the hides, in the tannage and as their other management 
of the property, this provision was wisely adopted to secure 
a faithful execution of their trust. It would not render them 

VoL. III. 8 
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responsible for deficiencies arising from his conduct; but 
would apply to all other cases of deficiency, and without re- 
gard to the question whether they were traceable to their 
conduct or not: thus avoiding all embarrassments that 
might otherwise arise upon the question of proof as to 
whether the cause of loss was or was not within their con- 
trol. Being thus insurers up to a given point, they could 
not be either debiors for money borrowed or owners of the 
property. This duty to insure their work—the buying, 
tanning and delivering, corresponds to his to insure the 
sales, out of which their residuum was to come. 

In the sixth sentence, relating to insurance, the expres- 
sion to charge the expense of insurance to the Brakeleys 
“Sas part of the above specified erpenses,’ means to deduct 
it from the fund as the other expenses are to be deducted 
according to the third sentence. The right of deduction is 
specified because the contract intends to define and limit 
Tuttle’s deductions. The expression, ‘may keep the stock 
fully tisured,” pats upon him no duty of insurance, but re- 
cognizes in him the right to au owner’s insurance; a factor 
having no right to insure beyond his lien. 

, According to the fifth sentence “all the hides and leather 
that should be in the possession of the Brakeleys, under the agree- 
ment, should be and should remain the property of Tutile.”’ Con- 
sequently hides purchased by them could come into their 
possession only under his title, and that must have com- 
menced with the purchase. Next appropriately follows, as 
the necessary result of ail the other provisions, the further 
provision that “all the interest of the Brakeleys in the stock should 
be such residuum as might remain of its proceeds over and above 
Tuttle’s deductions.” This sentence is a formal declaration of 
the status of title, of the relations of the parties, and of the 
mode of compensating the Brakeleys as agents, and per- 
feetly concurs with the interpretation called for by the other 
parts of the instrument, leaving no room for doubt as to 
the intent. 

The endorsement of December 29, 1859, is in. entire har- 
mony with the original contract, and assumes its meaning 
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to be that which has already been attributed to it. It pro- 
vides for an extension of the latter, so as to embrace pur- 
chases of hides beyond the supply originally intended. If 
it-is merely an extension, the original contract must other- 
wise remain in force: the relations of the parties to the 
property and to each other the same. It declares that the 
‘provisions of the contract shall continue so long as may be 
mutually agreeable.” The “additional hides” are to be 
“bought by Tuttle directly or through the Brakeleys ;” and 
upon his acceptances; leaving the source and mode of pay- 
ment the same—Tuttle the principal, the Brakeleys agent. 

By the law of New York where the owner delivers ma- 
terials to another to be worked upon and then returned, 
the contract is a bailment, locatio operis faciendi; no title pas- 
sing. It is immaterial whether the form is to be changed, 
or what is the mode of compensation. If the deliveree may 
at his election return the specific thing delivered to him, or 
its proceeds; or some other thing, the contract is one of 
sale, or exchange, the title passing. If the terms would 
otherwise leave it in doubt whether the title has changed 
or not, and a new article is made by combination with other 
materials, he owns the product, who furnished the principal 
material. Upon either of these principles Tuttle would by 
the contract own the leather; the hides being the basis of 
the new product. 

7 Johns. 478, Merritt vs. Johnson; 19, 44, Seymour’s va. 
Brown ; overruled in subsequent cases. 7 Cowen, 752, 756, 
Hurd vs. West; 21 Wen., 83, Smith vs, Clark ; 3 Hill, 28, 
Peirce vs. Schenck ; 2 Comstock, 143, Norton and others vs. 
Woodruff ; 4 Comstock, 76, Mallory vs. Willis ; 2 Selden, 44, 
Wadsworth vs. Alcott; 8 Selden, 483, Foster vs. Pettibone ; 
This is is the general law. 2 Kent’s Com., 588-590; Story 
on bail, §§ 193 and 194, 439, ete.; Parsons on Contracts; 
7 Blackf. Ind., 353, Hwing vs. French; 8 Green N. J., 101, 
Parker vs. Roberts referring to 3 Hill, 28; 10 Barr, 217, 
King vs. Humphreys. 

Again: If usury could be predicated of a usufruct; re- 
ceiving funds only to turn into hides, then into leather, and 
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the product, when complete, to return to Tuttle, the Brake- 
leys were not to have a usufruct of the property in any of 
its forms; and there was no basis in this particular, to 
which any could attach. 

There is then no element of usury in the case. The pro- 
position, on which the analysis of the contract is based— 
** Secondly, 1, (3),”’ supra—is correct. The Brakeleys were to 
have no ownership in the stock; only a contingent residuary 
interest in its ultimate proceeds; the contemplated enterprise 
being an adventure on joint account as to profit and loss 
based upon the relation of principal and agent; the former 
to have a preferential claim upon the profits, the latter a 
dependent claim upon them, and therefore subject to the 
fluctuations of the market: his expenses and commissions 
coming, not out of them but out of him, because out of his 
stock and serving to reduce and define the residuum. It 
was equally competent for the parties to adopt as a rule for 
ascertaining his share one or several items of deduction, a 
gross sum or a per centage: the difference was in mode not 
in principle; the result the same. The parties mét to ne- 
gotiate. The Brakeleys said to Tuttle, ‘ Each shall contri- 
bute time and labor: we have no money, you have: con- 
tribute that also, and you shall be preferred in the division of 
the proceeds, so far at least as to have your share absolutely. 
We will take our chances as to whether any and what may 
be left for us.”” So far eiearly they might contract. If they 
could validly agree to divide the risk equally, if they might 
agree to divide it unequally; if they might go so far, they 
might agree that one should be at no risk, the other at all 
the risk and with it have a chance at the largest share of the 
profits. Such was this case: one party taking an absolute 
and limited share, the other a contingent and unlimited 
share. The mutual prudence and sagacity in this are man-° 
ifest. Asto the agents; the fate of the adventure was 
mainly in their hands. All the hides might have been, in 
fact most of them were purchased through them. Upon 
the faithful investment of the funds, upon a skillful selee- 
tion of stock and a proper tannage the market value of the 
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leather and so the fruits of the enterprise depended. As 
to Tuttle, the agents were likely to be more faithful under 
a contingent than under an absolute division of profits.— 
Upon this as an underlying principle a large variety of joint 
adventures are formed between parties as principals, and 
between parties as principals and agents, where one furnish. 
es the quick capital and is allowed a preference in the divi- 
sion of the proceeds. 

The entire argument for the appeal as to the question of 
usury is now answered. No authority cited in support of 
that arguinent in this connection conflicts. 

4 Watts—121—VJenkins vs. Hichleberger, if opposed to the 
New York cases, can have no influence—but it merely 
raised the question whether a transaction was a sale or 
bailment: and cannot illustrate a case, where the only ques- 
tion as to title is which party was bailee of the other. 

Basset vs. Armstrong and others, 6 Michigan—401: and 
Hyde and others vs. Cookson and others, 21 Barb., 92, are in 


principle, and the latler in form ithe present case over again; 
and both fully sustain this contract. 


The following cases, more particulaaly showing the law 
of New York, are strong cases in point upon the question 
of usury. 

19 Johus. 100, Zrotler vs. Curtis; 4 Wen., 680, Cummings 
vs. Williams ; 17 Wen., 280, Hall vs. Haggart ; 1 Seld., 315, 
Bull vs. Price; 44 Barbour, 521, Powell vs. Jones ; 80 New 
York, 197, Bullard vs. Rogers ; 5 B. and Ald., 954, or 7 Eng. 
C. L., 914, Gilpin vs. Hnderley—cited at length by the Court 
in 7 Leigh—Stepioc’s Adm’s vs. Harvey’s Executors, at page 
528. 

(4.) The contract is not usurious *n fact. As to usury in 
fact, and existing dehors the instrument, and in the under- 
standing of the parties, and disguised by the instruinent 
not itself importing usury, but operating as a “shift and de- 
vice” to cover it. 

In the present answers, the defence of usury is raised 
only by demurrer, and is therefore limited to a charge of 
usury as existing upon the face of the contract by legal 
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intendment. The answers at pages 21 and 22 are a mere 
amplification of the demurrer set forth at page 11, and in 
alluding to Tuttle’s practice of charging 5 per cenium in his 
accounts, speaks of it as done in accordance with the con- 
tract as it reads, and therefore sets up nothing new. 

The motion to dissolve was made November 8, 1861, 
after the answers and replication were in and the issues 
found—and, while it reaches a proceeding which eould not 
be reached by the answers, namely, the injunction, is lim- 
ited to the issues raised by the answers. Therefore the 
question as to usury in fact is not an issue upon the appeal. 
If it is an issue in the case, it can only be under.the motion 
to dissolve. 

Treating usury in fact as an open question. In the first 
place it is a noticeable circumstance that there is no hint of 
it in the answers—and that the arguments for the appeal 
in this connection point out in the transactions under the 
contract nothing but what is in harmony with the contract. 
In the second place, these transactions were in entire ac- 
cordance with the contract, and from the first down to suit 
proceeded strictly upon the idea that the property was in 
Tuttle; that the Brakeley’s were his agents; and the en- 
terprise a joint one of profit and loss. In these transac- 
tions the 5 per cent. commission on purehases was deducted 
by Tuttle out of the proceeds of leather as returned to him 
under the contract. Ifthe right to deduct this commission 
did not render the contract usurious upon its fuce as matter 
of law the deduction exercised in pursuance of the right 
did not render it usurious as matter of fact. 

The evidence as to these transactions is introduced wholly 
by the complainant—the principal witnesses concerning 
them being James G. McLauglilin and Mathias Brakeley— 
both throughout at the centre of information. The former 
was Tuttle’s accountant; and the entire detail of the ac- 
count, the eéntries, correspondence, funds and vouchers 
passed through his hands. The fullness and accuracy of 
his evidence, sustained, as it is, by every entry in the ac- 
count and every document relating to it, and more or less 
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by the other testimony—while it is in conflict with none of 
the other testimouy—and relating to matters which exten- 
ded over more than two years—and all before a dispute 
arose, entitle him to full credence. M. Brakeley was from 
the date of the contract to November, 1861, Tuttle’s gen- 
eral agent, supervising the business at New York. He was 
a brother of the other Brakeleys, and therefore cannot be 
supposed to lave testified too strongly against them. 

Joseph Brakeley resided with Matthias at New York, 
and made his headquarters at Tuttle’s office, passing much 
of his time at the latter at New York, representing his firm 
in the detail of the operations under the contract; had con- 
stant access to the complainant’s books and papers; and 
would necessarily be a source of information to the wit- 
nesses. 

The answers claim that the complainant violated the 
contract in several particulars and terminated it at an early 
date; that the stock belonged to them; and that they made 
due shipments of leather to the complainant. These mat- 
ters were passed upon by the decree of the September term, 
1862, and in favor of the complainant. The bill charges 
fraud in admixture and deployment of the complainant’s 
stock, and asks relief accordingly. The answers meet these 
charges by the theory that the complainant had no title in 
the stock. In deciding that the complainant was entitled 
to the relief prayed for—that there were due and returna- 
ble to him under the contract at commencement of suit 
10,531 hides—less the 200—shipped between suit and ser- 
vice of injunction—and to maintain the injunction; the 
circuit court passed upon the whole subject of breaches on 
the part of the defendants. There is no assignment of 
error in the decree as to the alleged breaches and determi- 
nation of the contract by the complainant—as to the return 
of leather, or any of the alleged breaches on the part of the 
defendants—and in these particulars the decree stands as 
correct and these matters are here conceded by the appel- 
lants. As to the title, the third specification under the 
first assignment of error, objects to the equity side of the 
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circuit court asa proper tribunal for the trial of the title; 
not that the decree below as to the title was erroneous pro- 
vided the title was properly triable in equity. Therefore, 
the question of title is not an open one on this appeal ex- 
cept as an element in the question of usury and except so 
far as it may be involved in the last assignment of error, 
but not as a separate and independent question. 

3. As to unconscionableness : 

(1.) The question is not presented by the answers. It 
is not raised as one of Jaw by the demurrer, as that is in 
terms limited to specific grounds, not embracing this one; 
it is not and cannot be tendered as an issue of fact, the 
question being purely of law, arising on the face of the 
contract. It does not arise under the motion to dissolve.— 
1. (4) a. page 18, supra. If it does: 

(2.) Inadequacy of consideration or exhorbitancy of terms 
or hardness and unreasonableness does not render a con- 
tract unconscionable. It must be so one-sided as to be op- 
posed to the general conscience; but need not be fraudu- 
lent. Equity may then in its discretion refuse relief to the 
party towards whom the contract inclines, leaving him to 
his remedies at law: the contract not being void at law.— 
This is because the Court of Equity as a court of conscience, 
will not encourage contracts against conscience. But the 
unconscionableness must unmistakably exist—the fact of its 
existence must not be a matter of doubt—much less be 
founded in sjeculations as to the effect of the contract.— 
This discretion, if exercised against the claimant, is open 
to revision, for it may have been unduly exercised, depriv- 
ing him of an appropriate remedy. Its refusal to exercise 
the power is no ground for revision, for it involves no error 
against the other siae. Unconscionableness does not work 
invalidity, and the discretion is exercised, if at all, out of 
regard to the dignity of the Court, and to discourage like 
cases. 

1 Story E. Ju., sec. 331, 7 ed.; 1 Vernon 167, 211, Noit 
vs. Hill; 2 Vernon 26, Nott vs. {1ill; 2 Vesey, 187, 145, 148, 
154, 155, 158, Chesterfield vs. Janssen; 2 Vernon 14, Barry 
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vs. Pitt; 1 Pierre Will, 117, Zwisleton vs. Griffith; 3 Pierre 
Will., 290, Cole vs. Gibbons ; 3 Ves. and Bea., 117, Bowers 
vs. Heaps; 1 Bro. Ch., 1, Gwynn vs. Beaten; 2 Bligh N. 
Series—106, Collins vs. yy 1 Levin 111, James vs. ~ Mor- 
gan; 1 Atk., 851—2; 3 Bligh 1, Whalley vs. Whalley. 

This proposition in the abstract and its general form is 
true; but in its application is qualified. If the exacting 
party has not changed his position in consequence of the 
contract, and seeks a specific performance, as (for instance) 
of a contract of purchase, equity may decline to aid him.— 
But, if he has performed more or Jess upon his part, and 
the other party has thus received benefit under the contract, 
especially if he has violated the contract. equity will grant 
relief, if in other respects the case is a proper one for re- 








lief. The general principle is so limited in application, else 
the principle itself would become an encouragement of 
wrong. Equity out of respect for conscience will never 
aid a wrong-docr under a contract in the commission of the 
wrong. 

A fortiori the limitation applies in @ case of trust. Still 
further it appiies where there is no remedy at law. Tfere 
the Brakeleys are insolvent—and a judgment i personem 
would be worthless. Zhe property must be rescued by a pro- 
ceeding in rem. Neither the action of replevin nor any 
kindred action prevails in this State. Ilence the only rem- 
edy is in equity. This bill seecks—not a specific perform- 
ance—but by an injunction and receivership that the pro- 
perty be taken from the agents: the tannage completed— 
and the account adjusted and closed. 

But the contract was not unconscionable. 

The arrangement of a fixed return to the principal: and 
of an unlimited and contingent one to the agents, rendered 
their profits speculative and doubtful: and an unsuccessful 
result would no more enable them to throw up the contract, 
than a successful result would justify him in throwing it up. 

Again: note the division of labor and risk. They were 
to tan, he to sell. If he bought, he got no more. If they 
bought, it was a privilege, that carried its equivalent with 
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it, for being experienced tanners, and confident in their 
skill, they would naturally prefer to do the buying—for as 
the success of the enterprise must begin with the selection 
of stock—and might depend upon it, buying themselves 
gave to them the sense of better assurance of a successful 
result. Practically he would not personally buy—if they did 
not: it would still be done by some other agent—and he 
must in either case do all the work, which consists in keep- 
ing up and supervising the supplies. If they bought, that 
would increase their work: but not diminish his. Therefore 
it cannot be said as a matter of law that the contract is un- 


conscionable. 


Experienced in the knowledge of all the subject matter 
of the contract, its advantages and risks, the defendants 
made it; at the end of a year or more renewed and exten- 
ded it as to time and magnitude—received profits under it 
—dropped no hint before suit against it—and in preparing 
their sworn answers were still silent on this subject—and 
the objection of unconscionableness is first raised, if at all, 
under the motion to dissolve—which gives to this ground 
of defence much of the character of after-thought. One 
of two conclusions follows—either that the agents did not 
regard the contract as unconscionable, or that, if they did 
so regard it, they accepted and adhered to it, to consummate 
fraudulent designs against the principal. The theory of the 
defence is now explained. It was fabricated, to justify the 
conduct of the agents upon the assumption of title in them- 
selves: or to shield by recrimination, if this assumption of 
title should not sueceed. The errors assigned in respect to 
jurisdiction: also that the cause was prematurely heard be- 
low; and that the Bank and others were not made parties, 


require no notice. 


5. The 4th assignment of error is that the decree em- 
braced all the hides on hand and in process of tanning at 
the tannery when the injunction was issued, thus including 
some 1,500-1,600 hides claimed by the appellants to have 
been received there after August 16, 1860, the point being 


that some 1500-1600 should have been omitted as belong- 
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ing to the Brakeleys, not having passed into his title either 
by the agreement of the agents or by the legal effect of 
their acts. 

(1.) What aspect does the proposition take? The fact is 
established that they were accountable to him the 9th day 
of February, 1861, the date of the order of injunction—for 
Sides, - - - - - - - - 10,531 
Returned, February 11, 1868, - - - - 200 


10,331 
Up to this it has been supposed that they had in 
hand to show for this amount, - - . 7,937 


Leaving the deficit in sides, - - - - 2,394 

“c $6 “ « cash, at $4.00 a hide, - $9,576 
According to the proposition involved in this 4th 

assignment of error, they have in hand to 

show for the amount then due to him—say 

1,500 hides to be taken out of the decree— 

Sides, - - - - - - - : 4,937 
Leaving the deficit in sides, - - - - 5,394 

" “ “ cash, at $4.00 a side, - - $21,576 

In other words, that they defrauded him in the latter, not 
in the former sum. 

Rather than give way to so flagrant a wrong, equity will, 
if need be, strain itself to find some rule of evidence or 
principle of equity io frustrate the wrong. 

(2.) What evidence is there that they were not Tuttles? 

If the Brakeleys converted his leather or acceptances, 
and the property can be traced in its new form, he is enti- 
tled to the new property the same us if the property was 
in its original form and at its enhanced value, if any; and 
to this end equity will, the fact of perversion once discov- 
ered, construe the indicia of fraud strongly against the 
wrong-doer. It will at once lean to the protection of the 
principal and discourage the fraud of the agent. 

2 Kent Com., 452-3; 3 Johns. Rep., 348, Betts and Church 
vs. Lee; 21 Barb., 92, Hyde vs. Cookson; 32 Maine, 404, 
Puleifer vs. Paige; 3 Comstock., 379, Salsbury vs. McCook ; 
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7 Com., 59, Brown vs. Saxe & Kimball; 5 Wen., 505, Baker 
vs. Wheeler & Martin. 

There is prima facia evidence that these hides—so alleged 
to have been received at the tannery after August 16, 1860 
—came from Tuttle’s property. 

(3.) But, assuming that the hides did belong to the Brake- 
leys when they reached the tannery, they so intermixed and 
confused them with Tuttle’s hides, as to make them his, 
In case of a wrongful intermixture and confusion of per- 
sonal property, the owner of the part against whom the 
wrong is practiced takes the whole, unless the wrong-doer 
can separate the parts either by physical identity or by val- 
uation, and in the latter case so as to give to the other his 
original value, the burden being on the wrong-doer to fur- 
nish the court with a clear and safe criterion. This is the 
milder doctrine. The stricter doctrine—and one more true 
to principle is the rule without the qualification—ignores 
the qualification; and because the law both prevents the 
wrong-doer trom profiting by his wrong, and, having com- 
mitted it, refuses to relieve him from its consequences, 
There is no evidence tending to furnish the court with any 
criterion for a severance, either physically or by valuation. 
The “1500 fo 1600 hides,” went into process, if at all, with- 
out ear mark: and it was fully and candidly admitted before 
the court, by the counsel for the appeal in the ciosing argu- 
ment, that there is no way by which they can be physically 
identified and separated from the rest of the stock. Is there 
any way of effecting a severance by valuation, returning to 
the agents simply inv value the leather from the last mentioned 
hides? To return to them any more, however small the amount, 
is beyond the power of the court. Its justice towards them 
must be exact—not approximate; nota matter of estimate— 
not a rough exercise of justice. To deduct any from Tut- 
tle’s portion, however litile, would violate the principle. It 
was also fully and candidly admitted by the counsel for the 
appeal in that argument, that there was no way of deter- 
mining how the average quality or market value of those 
hides, or of the leather from them compared with the rest 
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of the stock embraced in the injunction. A comparison of 
the qualities or values would be purely conjectural with 
nothing to guide the judgment. 

The bill sets forth the uniform custom among tanners of 
the use of various modes for discriminating between stocks 
of different owners: and the existence of the custom im- 
posed upon the appellants the duty of ordinary diligence in 
observing it. It sets up the fact of intermixture and con- 
fusion: that this intermixture of what they called their’s 
with the complainant’s had been going on since the previ- 
ous summer, and discrimination had become impossible: 
that the complainant first ascertained this fact of the prac- 
tice of intermixture from Asher b. on the 16th day of Jan- 
uary, on the occasion of a visit at the tannery made for the 
express purpose of getting an explanation of the delays in 
the returns of leather. The legal effect of the fact is that 
intermixed stock became his—that the 1500-1600 hides are 
his: and under the special and general prayer of the bill he 
may hold it—and it was therefore properly covered by the 
injunction and decree. The answers claim that the Brake- 
leys were tanning other hides than the contract hides “ du- 
ring the entire time that they have been engaged in carrying on their 
tannery 3” and that “they have no knowledge of any custom or 
practice among tanners of distinguishing hides in the process of 
tanning belonging to different owners: that they have no knowledge 
on the subject: that the complainant well knew that no such 
mode of identification was pursued or practised by them.” In 
other words that they made no attempt at distinetion; ha- 
bitually intermixed and confused, accounting, if at all, by 
quantities without reference to identity: therefore that these 
“1500-1600” hides were admixed and confused with the 
Tuttle stock. The receiver, an experienced tanner, re- 
ports that he had no means of making a discrimination. 
It is admitted that the complainant was at the Tannery on 
this occasion, and it is not denied that it was for the pur- 
pose stated by him: this practice of intermixture would 
almost necessarily come out: finding that it was out, the 
agent, Asher B., would be very likely to assume to treat it 
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lightly—as something “not material.” We have then no 
difficulty in believing that he made the very admission as 
to intermixture and confusion, that the complainant attrib- 
utes to him. 

We have then these two established facts—that the Tuttle hides 
were in process of tanning down to the injunction; and that the 
©1500-1600 hides” were intermixed with them.. 

Were the agents owners of said hides, there is no evi- 
dence by which a severance.can be made. The Brakeleys 
knew of the order of receivership: that it required the re- 
ceiver to discriminate, if practicable, between stock put in 
before August from stock put in after August, 1860: they 
with Heckman were present when he took possession under 
the order: and were bound to point out to him the distine- 
tion, if there was any, and to furnish the court with corre- 
sponding proof. They and Ifeckman then represented to 
the receiver that certain vats contained leather put into 
process after September, 1860. 2 Ves. & Beam., 268, 
Attorney General vs. Fullerton ; 2 John. ch. 683—108, Fart ve. 
Ten Eyke and others; 15 Vesey, 432, Lupton vs. White; 2 
Bl. Com., 404-5; 2 Kent Com., 364-5; 1 Robinson, 208, 
case of the Odin; 2 Blackf. Ind., 377, Brackenridge vs. Hol- 
land; 21 Pic., 298, Ryder vs. lathaway; 11 Mete., 498, Wil- 
lard vs. Rice and others; Story on Bail, § 40; 1 Story’s E. 
Ju., § 423; 30 Maine, 237, Jesseltine vs. Stockwell—same 
doctrine as to mill logs; 1 Harr. and Gill., 11, Ringgold vs. 
Ringgold et al.—applied in chancery to Trustees; 30 Maine, 
295, Bryant vs. Ware; 30 Maine, 370, Dillingham vs. Smith. 

(8.) Furthermore, Asher Brakeley agree! with Tuttle on 
this 16th day of January that all the stock then in the tan- 
nery should be considered and treated as his for the purposes 
of the contract. If the conversation, which is set forth in 
the bill as having transpired at this time, is to be believed, 
such was the agreement. 

Tuttle came from New York with his suspicions aroused: 
he found on reaching the tannery that the excuse for not 
making the anticipated returns was false—that his agents 
during the greater period of the contract had been using 
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his stock as a general capital in their business: and that 
there was then at the tannery, at Asher Brakeley’s own es- 
timate, but little more than his, Tuttle’s complement. Upon 
making this discovery, it is altogether improbable that he 
would have returned satisfied with the “promise to con- 
tinue making consignments,” as set up in the answers, as- 
suming that ‘ consignments” meant merely “shipments” or 
“returns.” It cannot be rationally conceived that the com- 
plainant would have turned away at the close of so remark- 
able an interview, and have delayed a resort to an injune- 
tion, had there been left upon his mind a doubt as to the 
proposed willingness of the agents to hold the remaining 
stock first for his benefit. Ile would have stultified himself 
by so doing. 

It is equally improbable that he would have left them 
satisfied with jess than an understanding that he should 
have what indisputably belonged to him. Nor can it rea- 





sonably be supposed that an agent, then detected in his 
guilty practices, would have hesitated to promise, however 
insincerely, to devote the stock first to the claim of his prin- 
cipal—to have given some assurance calculated to satisfy 
his principal. The latter must have returned to New York 
satisfied in some way. 

Again: the answers admit that at this time a conversation 
took place between him and Asher on the subject, charges 
his version of it as a perversion: yet entirely omit to state 
what the real conversation was, assuming his version to be 
untrue. Had the answers denied that any conversation took 
place on the subject, they would have been perfect as a tra- 
verse. Admitting that a conversation took place: being in- 
terrogated as to its particulars: denying the conversation 
charged: withholding the conversation alleged: withholds 
the fact, that should have been put before the court, that it 
might be seen whether the denial was true or not, and that 
the discovery sought might be furnished: and instead for- 
ces upon the court the defendant’s construction of certain 
evidence in the place of evidence. The answers therefore 
at this part are evasive: and equivalent to a refusal to an- 
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swer the charge or interrogatory and must stand as an ad- 
mission of the interview as charged. The rule on this sub- 
ject is clear—and its necessity obvious. 1 Foster (N. H.), 
29, Tucker vs. Cheshire It. R. Co. 

“An answer which omits to state any matter called for 
by the bill, and material to the complainants’ case, although 
the bill contains no special interrogatory thereon, is insuffi- 
cient.”” 2 Ind. Ch. Decis., 190, Wooster vs. Burch. 

“Tt is not sufficient that an answer contains general de- 
nial of the matters charged in the bill, but there must be 
an answer to the sifting inquiries upon the general subject, 
and wherever there are particular and precise charges, they 
must be answered particularly and precisely, though the 
general answer may amount to a full denial of the 
charges. 

The answer should in general be full to all the interroga- 
tories founded on the matters charged in the bill unless 
they are clearly immaterial; and some writers say, that the 
general rule requires the defendant to answer every ques- 
tion, without reference to whether it is or is not immateri- 


“al.” 10 Geo., 208, Lee vs. Baldwin. 


“The answer of a defendant to a bill in chancery is ev- 
idence for him, so far only as it is responsive to the call of 
the bill for discovery of facts alleged therein, or necessarily 
connected with the responsive matter or explanatory of it.” 
16 Geo., 442; Pitts vs. Hooper ; Jordan vs. Jordan. 

“An answer to a bill must be a full, true and direct re- 
sponse, to all and singular, the several matters contained in 
the bill, according to the best and utmost of the defendant’s 
knowledge, recollection, information and belief, and that as 
fully and particularly as if there were interrogatories pro- 
pounded on each separate matter.” 15 Ark., 184; Hardy 
vs. Hardy. 

‘‘Where a bill in chancery charges a fact to be within 
the knowledge of the defendant, which may fairly be pre- 
sumed to be so, or without so charging the fact may be 
said to be reasonably within his knowledge; if the answer 
is silent as to that fact or evades it, it is an implied admis- 
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sion of the fact thus stated, and no further proof is neces- 
sary to warrant a decree against the defendant upon it.” 

1 Johns. Chancery Rep., 65, Methodist Church et al. vs. 
Jaques et al., “If a defendant submits to answer a bill of 
discovery, &c., he must answer fully.” 

‘“‘ A defendant is bound in his answer to admit or deny all 
the facts stated in the bill, with all their material cireum- 
stances, without any special interrogatories in the bill for 
that purpose.” 28 Ala., 289, Grady, vs. Robinson; 4 Iowa, 
577, Compton vs. Comer ; 31 Penn. State Rep., 387, Pasey vs. 
Wright ; 24 Geo., 583, Sanderlin vs. Sanderlin; 5 R. I., 479, 
Atlantic Fire and Marine Ins. Co. vs. Wilson ; 31 Ala., 175, 
Ledbetter vs. Walker; 8 Cal., 145, Dewey vs. Bowman; 9 
Rich. Eq. (8. C.), 19, Hillis vs. Woods ; 7 Ind., 661, Spring vs. 
Frazer ; 24 Vt. (Deane), 70, Gates vs. Adams ; 2 Foster (N. 
H.), 535, Dinsmore vs. Hazleton; 2 Malst. Chancery Rep., 
Kinneman vs. Henry; 3 Ib., 227, Doughty vs. Doughty; 2 
Eng., 536, Hill vs. Crary ; 8 Geo., 516, Carey vs. Jones; 13 
Geo., 140, Swift vs. Swift; 21 Eng. Law & Eq., 48, Patrick 
VS. Blackwell : 7 Foster (N. RY 440, Miles V8. Miles Ps ? Paige, 
105, Davis et al. vs. Mapes et al.; 3 Paige 606, Mechanics’ 
Bank vs. Lery; 3 Paige, 186, Cuyler vs. Bogert; 3 Paige, 
210, Utica Ins. Co. vs. Lynch; 11 Paige 236, King vs. Ray; 
1 Johns. Chancery Rep., 103, Woods vs. Morrell et als.; 1 
Johns. Chancery Rep., 302, Frost et al. vs. Beekinan ; 13 Ill., 
318, Chambers vs. Warren. 

“Tf an answer to a bill of discovery is not strictly re- 
sponsive, exception should be taken to it on trial, and the 
tribunal which hears the case should exclude such parts of 
the answer as are not responsive.” 

But, treating the answer as a proper denial in its strue- 
ture to the part in question of the bill, it is unworthy of 
credit, the answer having been impeached in other parts. 
32 Ala., 427, Prout vs. Roberts; 21 Ib., 633, Gunn vs. 
Brantley. 

And upon the same rule averments of the bill on other 
points having been sustained in the proof, is to be believed 
on this point. 

Vou. III. 9 
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The complainant’s version of the interview at the tannery 
on the 16th of January must therefore be adopted. 

5. Defendants having replaced in the tannery other hides 
after the deployment of a greater quantity must be treated 
as having intended thereby to restore, and equity will so con- 
strue the matter in the absence of controlling evidence. If 
a special deposit of bullion, specie or bills is made with a 
broker, and he from time to time takes out for his own use, 
and from time to time puts back again like property, would 
this not be restoration by him? else why put back? The 
act is such as would result from an intention to restore— 
therefore reflects the intention itself. Equity will surely 
seize in such a case upon that construction of his conduct, 
which is most consonant with the idea of returning good 
faith on the part of the agent and with reparation to the 
principal; and will not permit the former subsequently to 
repudiate this as the character of his act while reparation 
is due. 


Maxwet., J. The bill was demurred to on three grounds. 

Ist. Because the contract or contracts set forth in said 
bill are upon their face contrary to the statutes of Virginia 
and New York against taking illegal interest, and are 
usurious and void under the laws of both States. 

2d. Because said bill secks to enforce in effect the specific 
execution of alleged personal contracts in regard to per- 
sonalty. 

3d. Because it seeks to recover damages in equity for the 
alleged breach or breaches of such personalty contracts and 
for the conversion of personal property for which there is a 
remedy at law. 

In answer to the first ground of demurrer, the contract is 
not upon its face usurious. The agreement for the advance 
and loan of money is only part of the contract, and it is a 
question of fact whether usury was intended or not. Smith 
vs. Marvin, 27 New York Rep., 187. 

In answer to the second and third causes of demurrer the 
bill is not to enforce the specific execution of a contract for 
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personalty, nor to recover damages for the breach of a con- 
tract for the purchase of personalty, or for the eonversion of 
personal property, but it is to restrain the defendants, who 
are in substance alleged to be insolvent, from fraudulently 
converting to their own use the property of the complainant, 
and for an account. Upon the facts as charged in the bill 
there is no remedy at law, and the only complete remedy is 
in chancery in the form of the proceeding in this case, 
Walker vs. Hunt, 2 W. Va. Rep.; Watson vs. Southerland, 5 
Wallace, 74; 1 Story’s Equity Jurisprudence, sections 80, 
457, 623; 2 Ibid, sections 845, 846, 905, 906, 907. 

For these reasons I think the demurrer was not well 
taken. 

The next question is, was the transaction usurious in fact? 

The Brakeleys in their answer charge that the substance 
and effect of the contracts set forth by the complainant, are 
but to provide for advances or loans of money to them, and 
devices or contrivances to reserye and secure to the com- 
plainant unlawful and usurious interest and profits, and that 
the said contract or contracts were for the payment of interest at a 
greater vate than is allowed by law. . 

The Code of Virginia, chap. 141, sec. 6, provides that, 
“any defendant may plead iti general terms that the con- 
tract or assurance on which the action is brought was for 
the payment of interest at a greater rate than is allowed by 
law, to which plea the plaintiff shall reply generally, but 
may give in evidence upon the issue made up thereon, any 
matter which could be given in evidence under a special re- 
plication. Under the plea aforesaid the defendant may give 
in evidence any fact showing or tending to show that the 
contract or assurance, or other writing upon which the ac- 
tion was brought, was for an usurious consideration.” The 
charge of usury in the answer is in the precise language of 
the law, to which the complainant replied generaliy, thus 
raising an issue of fact on the question of usury in precise 
conformity to the law of this State. 

This answer would not be sufficient to raise the question 
in the courts of New York, according to the authority of 
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the case of the New Orleans Gas Light and Banking Co. vs. 
Dudley and others, 8 Paige, 452. 

The contract in the case was made in New York, and as 
to its nature, construction and validity, is to be governed by 
the laws of that State, but the form of the remedy and mode 
of proceeding must be regulated solely and exclusively by 
the laws of this State, the place where the suit is brought, 
to enforce the contract. The issue made, then, by the an- 
swer and replication, fully raises the question of fact as to 
whether the contract was founded on a usurious considera- 
tion or not. What the laws of New York are on the sub- 
ject of usury is a fact agreed in this case. According to 
those laws all bonds, bills, notes, assurances, conveyances, 
all other contracts or securities whatsoever, and all deposits 
of goods or other things whatsoever, whereupon or whereby 
there shall be reserved or taken or secured or agreed to be 
reserved or taken, directly or indirectly, any greater sum or 
greater value for the loan or forbearance of any money, 
goods or things in action, than at the rate of seven per cen- 
tum per annum shall be void. 

This is substanfially the same as the statute of Virginia, 
on the same subject, which is the law of this State, except 
that. by the Virginia statute interest is at the rate of six per 
centum per annum, and both the New York statute and the 
Virginia statute are in substance the same as the English 
statute of the 12th of Ann, except that by the statute of the 
12th of Ann interest was at the rate of five per centum per 
annum. The statute of the 12th of Ann only differs from 
the older English statutes in the rate of interest. I have 
made this comparison of these statutes because decisions of 
the English courts, of the courts of New York and of Vir- 
ginia have been cited in the argument of this case to explain 
the meaning and construction of the New York statute. 

In the case of Cotton vs. Dunham, 2 Paige, 272, a New 
York case, the chancellor uses the following language: 
“The English as well as the American reports are filled 
with cases arising out of the various devices and expedients 
which have been adopted to evade the provisions of the 
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statutes to limit the rate of interest to be received in the 
loan or forbearance of money. But on examination it will 
be found there is a uniform and settled principle run- 
ning through all these cases with scarcely any exception, 
Wherever by the agreement of the parties a premium or 
profit beyond the legal rate of interest for a loan or advance 
of money is, either directly or indirectly, secured to the 
lender, it is a violation of the statute unless the loan or ad- 
vance is attended with some contingent circumstances by 
which the principal is put in evident hazard. A contin- 
gency merely nominal attended with little or no hazard to 
the principal of the money loaned or advanced, cannot alter 
the legal effect of the trausaction; and the risk of loss by 
the death or insolvency of the borrower is not such a con- 
tingency or hazard as will take the case out of the operation 
of the statute. That is the ordinary risk which every man 
runs who lends money on personal security only, and if the 
contingency of the borrower’s dying insolvent was to be 
deemed a hazard of the principal or money lent, the statute 


-of usury woul’ be a dead letter. Where there is a nego- 


tiation for a loan or advance of money and the borrower 
agrees to return the amount advanced at all events, it is a 
contract of lending within the spirit and meaning of the 
statute, and whatsoever shape or disguise the transaction 
may assume if a profit beyond the legal rate of interest is 
to be made out of the necessities or improvidences of the 
borrower or otherwise, the contract is usurious.” 

In the case of Cleveland vs. Loden § Draper, 7 Paige, 557, 
a New York case, the chancellor uses this language: 
“Whenever the lender stipulates even for the chance ot an 
advantage beyond the legal interest the contract is usurious, 
if he is entitled by the contract to have the money lent at 
all events.” 

In the case of Flayer vs. Edwards, 1 Cow., 112, an Eng- 
lish case, under the statute 12th Ann, Lord Mansfield said: 
“This is on the original contract by which the payment of 


, the principal is stipulated, and, therefore, if it is within the 


statute of usury at all the contract itself is void, It depends 
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principally upon the contract being a loan; and the statute 
uses the words ‘directly or indirectly.’ Therefore, in all 
questions, in whatever respect repugnant to the statute, we 
must get at the nature and substance of the transaction ; 
the view of the parties must be ascertained to satisfy the 
court that there is a loan and borrowing, and that the sub- 
stance was to borrow on tlie one part and to lend on the 
other; and where the truth is a loan of money the wit of 
man cannot find a shift to take it out of the statute. Ifthe 
substance is a loan of money nothing will protect the taking 
more than five per centum.” 

In the case of Powell vs. Waters, 8 Cowen, 696, the court 
undertakes to state certain principles which are claimed to 
be established beyond controversy, and proceeds to state 
among other things, “that the mere giving and receiving 
designedly roore than at the rate of seven per centum per 
annum for interest is usury, although there be no corrupt 
agreement other than that which is manifested by one party 
allowing and the other receiving the unlawful interest. 

The following cases are upon the principles of the four 
eases above: 

Morse vs. Wilson, 4 T. R., 353; Barnard vs. Young, 17 
Ves., 44; Dunham vs. Dey, 13 Johns., 44; Gibson vs. Fristoe 
and others, 1 Call., 73; Dunham vs. Gould, 16 Johns., 367; 
Watkins vs. Taylor, 2 Munf., 429; Steptoe’s adn’r vs. Harvey’s 
ex’rs, 7 Leigh, 523; Roberts vs. Trenayne, 3 Croke, 507; Steele 
vs. Whipple, 21 Wend., 103; Phe Dry Dock Bank vs. The 
American Life Insurance Trust Company, ¢c., 8 Com., 344. 

No case has been cited that is not perfectly consistent 
with all the foregoing cases. 

The case of Gilpin vs. Hnderberry, 7 Eng. C. L. R., 314, 
elaimed to be inconsistent with them, is in perfect harmony 
with them. In this case there had been a plea of usury 
which was negatived by the verdict of a jury, and the court 
merely held that it would not go behind the verdict of the 
jury. 

The cases of Smith vs. Marvin, 27 New York, 137; Trotter 
vs. Curtis, 19 Johns., 160, and Suydam vs. Niston, 4 Hill, 211, 
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are cited to prove that a premium at a greater rate than al- 
lowed by law may be received on money advanced without 
constituting usury. In these cases the primary object of 
the contract was not a loan of money. The borrowers were 
to draw on the parties who were to advance the money on 
time and were to meet the drafts at maturity with their own 
money or consignments of produce. If this was not done 
the parties on whom the drafts were made were to pay 
them and to charge a commission greater than legal in- 
terest. 

These contracts are not usurious because the commission 
is not to be charged unless the makers of the draft fail to 
meet them, which they may do or not at their option and 
not at the option of the parties who were to advance the 
money. The cases are all consistent with the principle of 
the cases first referred to. Even in this class of cases it 
would'be a question of fact whether usury is intended or 
not. 

If the contract in the case under consideration is in sub+ 
stance for a loan of money at a greater premium than at the 
rate of seven per centum per annum the contract is usurious 
and void, no matter what its form is. 

Under the agreement for the purchase of hides, the hides 
were to be purchased by the Brakeleys or by Tuttle, and for 
all purchased by the Brakeleys Tuttle was to accept their 
drafts at three months from the date of the purchase, and 
Tuttle was to have five per centum commission or advance on 
the cost of the hides, whether purchased by himself or by 
the Brakeleys. Tuttle was also to have interest on the cost 
of the hides from the time of payment, including as part of 
the cost the said commission. There is a stipulation in the 
contract that all the hides purchased are to be the property 
of Tuttle, and when tanned into leather are to be returned 
to him to be sold by him. It is also agreed that if from mis- 
management or otherwise the leather thus returned should 
fail to realize the cost, charges, &c., as specified, that the 
Brakeleys will pay over, without any delay, any and all such 
deficiency, as soon as ascertained, to Tuttle. The hides and 
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leather were to be kept insured at the expense of the 
Brakeleys. 

According to the very terms of this contract Tuttle was 
to receive without any risk whatever on his part, except the 
risk of the death or insolvency of the Brakeleys, the prin- 
cipal sum advanced by him and a commission of five per 
cent. on such principal sum, with interest on the aggregate 
of such principal and commission at the rate of seven per 
centum per annum. What was the consideration for this 
five per cent. commission when viewed in the light of the 
facts proved in the case? What services did Tuttle render 
the Brakeleys for which they should allow it to him? Ac- 
cording to the terms of the contract all of the hides might 
have been purchased by Tuttle, and if they had been so 
purchased there might be some reason to say that the five 
per cent. was to compensate him for buying them; but the 
facts show that of the 10,154 hides purchased under the 
contract Tuttle only purchased 801 and the Brakeleys pur- 
chased all the others. I have looked in vain into the evi- 
dence in this case to find any consideration for the commis- 
sion except the advance of the money by Tuttle to the 
Brakeleys, for which they are charged, in addition to the 
commission, interest at the rate of seven per centum per 
annum. From the terms of the contract itself as explained 
by the facts proved in the case, it is clear beyond a reasona- 
ble doubt that the transaction was intended to be for a loan 
of money on which was reserved a greater sum than at the 
rate of seven per centnm per annum. 

The contract is therefore void. 

IT cannot see that any error was committed by the court 
in hearing the case before it was formally set for hearing, as 
no objection was made at the time, when the defendants 
were present in court and might then have made the ob- 
jection. 

Nor do I think there is any error in failing to make the 
Cumberland Bank aud other parties defendants, because all 
the interest which they appear to have in the subject matter 
of the suit was acquired after the suit was instituted. 
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I think by the terms of the contract, if not void for usury, 
the title to the hides and leather would have been in Tuttle, 
and that the defendants by mixing their 1,526 hides with 
those belonging to Tuttle, would have made them the prop- 
erty of Tuttle until and unless they could be separated and 
distinguished from those belonging to Tuttle, which it ap- 
pears from the,evidence was not and could not be done. 
There could, therefore, be no error in decreeing them to be 
the property of Tuttle, if the contract had not been void for 
usury. 

Upon the whole case, however, I am clearly of the opinion 
that the decree complained of must be reversed, with costs 
to the appellants, because the contract is usurious, and this 
eourt proceeding to render such decree as the court below 
ought to have rendered, should dissolve the injunction, and 
as the case was ready for hearing on its merits, dismiss the 
bill with costs to the defendants below. 


The President concurred. 


DECREE REVERSED. 


Jote by the Reporter. 


At a prior term, when this case was called for hearing, Judge Harrison, who 
had granted the appeal, retired from the bench, and the remaining judges, 
Berkshire and Brown, called a circuit court judge to the bench, when judge 
Berkshire, who had decided ihe cause below, retired, and the court as then 
composed called another circuit court judge to the bench. The appellee then 
objected to the cause being heard by the court, alleging tiiat as thus composed 
the court was liable to constitutional objections; but being overruled, he filed 
a protest with the papers, and made a motion to dismiss the appeal because 
it had been awarded by a judge who had been of counsel for the appellants 
in the court below, and that it was therefore improper for him to grant an 
appeal. 

This latter motion was overruled. 
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WAbeeling. 


*Guy P. Marruews ef al. vs. Witt1aM A. DuNBaR. 


January Term, 1869. 





1. When pleadings are verified by the oath of the party, the court will not 
easily suffer an amendment. And before a court of equity should allow 
an amended answer to be filed, it should be satisfied that the reasons as- 
signed for it are cogent and satisfactory ; that the mistakes to be corrected 
or facts to be added are made highly probable if not certain; that they 
are material to the merits of the case in controversy; that the party has 
not been guilty of gross negligence, and that the mistakes have been as- 
certained and the new facts have come to the knowledge of the party since 
the original answer was filed. 


2. A bond given for the price of slaves, prior to 1861, has a valid considera- 
tion, and cannot be avoided for want of consideration by reason of the 
emancipation of the slaves by the U. 8. Government or the State Gov- 
ernment, 


This cause arose in Kanawha county. The summons was 
returnable to June rules, 1866. 

The material facts are given in the opinion of the Presi- 
dent. 


Delafield Du Bois for the plaintiffs in error. 
HI. C. Me Whorter for defendant in error. 


Browy, President. Prior to 1861, Dunbar sold to Wilson 
certain slaves, who gave his bond for a balance of the price, 
with Matthews and Morrison as his securities. In 1865, 
Dunbar recovered judgment at law on the bond and upon 





* This cause was argued at the July term, 1868, before President Brown and 
Judge Maxwell. Absent, Harrison, J., from illness, 
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the return of nulla bona filed his bill in 1866 to subject the 
lands of the debtors to the judgment lien. Matthews an- 
swered, and among other things set up the fact that the bond 
on which the judgment was founded was given for the price 
of slaves. 

At a subsequent term Matthews tendered what he called 
an amended or supplemental answer, which contained also 
a prayer that it be read as a cross bill, and the complainant 
Dunbar be required to answer it. The complainant Dunbar 
by his counsel objected to the filing of it, and it was rejected 
by the court. This opinion of rejection is alleged here as 
cause of error. As an amended answer it was objectionable, 
as stating no new fact not known at the time of filing the 
original answer and substantially contained therein. It was 
also objectionable because its substantial difference from the 
original answer was its argumentative character. It was 
properly rejected because no leave had been obtained for 
filing it, and because no sufficient ground for such leave was 
shown to make it the duty of the court to grant such leave. 
For where pleadings are verified by the oath of the party 
the court will not, for obvious reasons, easily suffer an amend- 
ment to be made. Before any court of equity should allow 
such amended answer it should be satisfied that the reasons 
assigned for the application are cogent and satisfactory ; 
that the mistakes to be corrected or the facts to be added 
are made highly probable if not certain; that they are ma- 
terial to the merits of the case in controversy; that the 
party has not been guilty of gross negligence, and that the 
mistakes have been ascertained and the new facts have come 
to the knowledge of the party since the original answer was 
put in and sworn to. Where the party relies on new facts 
which have come to his knowledge since the answer was 
put in; or where it is manifest that he has been taken by 
surprise, or where the mistake or omission is manifestly a 
mere inadventance or oversight there is generally less reason 
to object to the amendment than there is where the whole 
bearing of the facts and evidence must have been well 
known before the answer was putin. Story’s Equity Plead- 
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ings, sec. 896; Metcalf’s Equity Pleading, 327-8; Smith 
vs. Babcock, 3 Sumner Rep., 583; Bowen vs. Cross, 4 John- 
son’s Chancery Rep., 375; Gunivece, §c., vs. Elmerdorp, gc., 
4 Johnson’s Chancery Rep., 359. 

Again, the material fact in the original answer, viz: that 
slaves were the consideration of the debt, and had subse- 
quently become free, which was not denied by replication, 
being the same as that alleged in the amended answer and 
cross bill, the discovery prayed for was unnecessary. I 
think, therefore, that there was no error in rejecting the 
said answer whether taken as an amended or supplemenial 
answer or asa cross bill. But the important question still 
recurs, whether the fact stated in the original answer, as well 
as in the pleading, rejected and not denied by replication, 
viz: that the consideration of the bond on which the judg- 
ment was founded was the price of slaves sold before the 
war and freed by its operation or by the act of the Govern- 
ment, before the judgment in question was rendered, could 
avoid a recovery or afterwards absolve the obligors ? 

No question has been raised that the objection was not 
taken in defence to the action at law on the bond, and I 
shall proceed at once to consider the question on its merits. 
It is nowhere set up or pretended that the slaves were freed 
by the unlawful act of the complainant Dunbar, or by any 
unlawful participation by him in any act which caused that 
result or loss to the defendants. The sale and delivery of 
the slaves prior to 1861, when that was lawful, passed the 
property in them to the purchaser, and was a valid consid- 
eration for the bond given for the price. The results of the 
war and the action of the government which liberated the 
slaves without the default of the complainant Dunbar could 
only effect the owner of the slaves at the time the fact of 
emancipation happened, and not the former owner, who had 
long before lawfully parted with all his property in them. 

It is said in the paper rejected that the supreme courts of 
the States of Mississippi, Louisiana and Kentucky have de- 
clared all contracts of this character to be null and void, 
but we have not been furnished with the cases if they exist, 
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and in the absence of an authoritative decision in point the 
question must be determined on principle with the aid of 
the lights before us. 

It is nowhere shown whether the emancipation of the 
slaves in question was the result of any of the acts of Con- 
gress or proclamations of the President against disloyalty, or 
the constitutional amendment, or of the act of the State 
legislature abolishing slavery; but one thing is certain that 
whereas once they were slaves now they are free. And as 
it has been the boast of the mother country that there were 
no slaves in England, so it was but recently the boast of the 
American minister at the court of St. James as the crown- 
ing glory of the country he had the honor to represent, that 
all were freemen in the land of Washington and Lincoln. 
If the emancipation was effected by the acts of Congress or 
the President’s prociamations as a forfeiture for the owner’s 
disloyalty, he should not shift the penalty of his own error 
from his own shoulders upon that of the vendor. Or, if it 
was the result of the acts of the State legislature, he should 
look to the State, whose constitution authorizes no act of 
legislation which impairs the obligation of contracts nor the 
taking of private property for public use without just com- 
pensation. Had the slaves «lied or run away before emanci- 
pation the result to the purchaser had been the same that it 
is, but no discharge would have followed as a consequence 
in his favor for failure of the consideration of his bond for 
the purchase money. 

And nothing it would seem could be clearer than that the 
causes, whether of war or law, which operated to give free- 
dom to the slaves in the hands of the purchaser without the 
default of the vendor did not, and could not, discharge the 
purchaser from his obligation to pay the purchase money on 
a contract authorized by law when entered into. In such 
ease the purchaser, and not the vendor, took upon himself 
the hazard of the future action of the government in respect 
to the slaves in whose services property existed only by vir- 
tue of its authority. 

As well maintain that a bankrupt law which discharged 
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a debt for the price of slaves would also as a consequence 
emancipate the slaves or restore the property in them to the 
vendor. 

I think, therefore, that there was no error in the decree 
complained of for the causes alleged, and the same ought, 
theretore, to be affirmed, with costs to the appellee. 


Judge Maxwell concurred. 


DECREE AFFIRMED. 
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WILLIAM D. Sniper vs. JAMES W. Brown ¢ al. 


January Term, 1869. 


S. conveyed to W. a tract of land on condition that he should pay certain par- 
ties, who subsequently became the heirs and legatees of S., certain sums 
of money to become due and payable annually after his death. One of 
the legatees and her assignee of a part of the sum bequeathed to her, 
brought a bill after the death of S. to subject the land, there being but 
little personal estate, or the sum due thereon from W., to payment of 
their claims. The administrators with the will annexed and W. only 
were made parties defendant. The court decreed that the complainant’s 
claims and the debts due sundry creditors be paid by W., and in default 
thereof, that the land be sold. HeEnp: 


1. That the remaining legatees, who were entitled to the residuum of 
the proceeds of the sale, ought to have been parties. 


i) 


. It appearing by the answer of W. that there was a judgment credi- 
tor, he ought to have been made a party. 


3. The decree below was erroneous because it did not say against whom 
the recovery of the complainants was had, whether against the ad- 

5 ministrators or W. 

4. None of the creditors having been made parties to the suit it was 
erroneous to render a decree in their favor against the estate. 

5. The decree below was further erroneous because it ordered that un- 
less W. should pay off a sum amounting to 991 dollars and 58 
cents in thirty days after it was rendered, the land should be sold, 
when by the terms of the deed there was at most about 700 dol- 
lars due in the annual payments provided for in the deed, 


In 1862, James W. Brown and Catherine Snider filed a 
bill in the circuit court of Preston county, against Jacob 
Snider and Samuel W. Snider, administrators with the will 
annexed of Jacob Snider, Sen., deceased. The bill alleged 
that Snider made his will in June, 1859, and died in 1860; 
that it was provided in the will that complainant Catherine, 
who was the widow of the testator, should have 400 dollars, 
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100 dollars to be paid at the death of the testator and the 
residue in annual payments of 50 dollars each. The resi- 
due was to be equally divided between certain legatees 
named in the will, a part of his children. That the com- 
plainant J. W. Brown bought a part of complainant Cath- 
erine’s share, to-wit: the sum due at the death of the testa- 
tor. That there was no real esiate of the testator, and but 
little personal estate except the proceeds of the sale of a 
farm made in 1858, to one William D. Snider, a son of the 
testator, and who was to pay according to the provisions of 
the will and also the terms of the deed, the sum of 1,300 
dollars to the legatees of the will; that it was expressed in 
the deed that William W. Snider was to have credit for 
sums paid out for the use of the testator, on the 1,300 dol- 
Jars expressed in the deed as the consideration. The bill fur- 
ther alleged that the personal estate would be less than 100 
dollars, and the debts against the estate would be more than 
four times that sum; that the administrators refused to pay 
the debt of the complainant Brown, and that there was ample 
funds due from William D. Snider to pay it, and that the 
administrators should have collected the same and paid 
complainant’s debt. The bill prayed that the administrators 
and William D. Snider be made parties, and that the former 
be required to settle their accounts, and that the land sold 
to William D. Snider be decreed to be sold to pay the debts 
of the complainant it he did not pay the amount due from 
him on the land. 

The answer of William D. Snider alleged the want of 
parties to the suit to enable a settlement of the whole estate, 
and mentioned a judgment creditor by name; that he en- 
tered into an agreement, which was subsequently confirmed 
by the deed for the land, with his father the testator, in 
1858, whereby it appeared that the defendant was to pay 
the 1,300 dollars in the manner heretofore mentioned, and 
that for any money advanced to the testator before his death, 
or before the time when the whole sum should be paid by 
the defendant he was to have a credit therefor with interest 
from the time of payment, and that he had paid large sums 
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accordingly, which he set out by exhibits. These items of 
account do not appear to have been regarded by the com- 
missioner, by the court below, nor by this court. 

The cause was referred to a master commissioner who re- 
ported the sum of 31 dollars and 80 cents due from the ad- 
ministrators; that William D. Snider owed the estate of 
Jacob Snider 1,300 dollars, 100 dollars whereof was due on 
the 6th of May, 1860, and 100 dollars annually thereafter ; 
that there was due the complainant Brown out of the 1,300 
dollars, 136 dollars and 60 cents with interest on 100 dol: 
lars from June 13th, 1866, the date of the report, and to 
complainant Catherine 409 dollars and 80 cents with in- 
terest on 300 dollars, parcel thereof, from the same period. 
The report further showed that there was due from the tes- 
tator’s estate to various creditors who were named, sums 
amounting in the aggregate to 445 dollars and 18 cents, 
which, together with the sums due the complainant, were 
decreed in June, 1866, to be paid out of 1,300 dollars due 
from William D. Snider. And it was also further decreed 
that unless Williarn D. Snider pay the sums thus decreed 
the parties, within thirty days from the date of the decree, 
that the tract of land purchased by him be sold in the usual 
manner, &c. 

From the decree ordering a sale of the land William D. 
Snider appealed. 


C. Boggess for the appellant. 
Stanton ¢ Allison for the appellees. 


BerksHIRE, J. The children and heirs of Jacob Snider 
(except Allan J. Snider and Elizabeth Taylor who are ex- 
cluded) mentioned in his will, and also in the deed from him 
to the defendant William D. Snider are entitled to the resi- 
| duum of the proceeds of the sale of the real estate so con- 


! veyed by the former to the latter, whether they take under 

the will orthe deed. They were therefore directly interested 
; _ in the subject matter of this suit and should have been 
made parties, to enable them to contest the right of the 


VoL. III. 10 
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complainants and creditors to recover, and also to see that 
the accounts of the administrators were properly settled. 

It was plainly erroneous, therefore, to proceed to decree 
in the cause without bringing them before the court. 3 
Mun., 29; 1 Ran., 73; 4 Ran., 451, and Story’s Equity 
Pleadings, pages 87, 88, sections 75, 76a and 76b. And it 
having been suggested in the answer of William D. Snider 
that George W. Fairfax was a judgment creditor of the 
testator Jacob Snider, having a lien on said real estate, I 
think he should have been made a party also. 

The final decree, it seems to me, is in several material re- 
spects erroneous on its face. First, after reciting that there 
is due to the complainant Brown the sum of 136 dollars and 
60 cents, and to the complainant Catherine Snider the sum 
of 409 dollars and 80 cents, being the residue of the legacy 
bequeathed to her by the will of Jacob Snider, including 
interest, and also to sundry creditors the aggregate sum of 
445 dollars and 18 cents, as shown by the master’s report, 
making a total of 991 dollars and 58 cents, it is decreed that 
the complainants and creditors recover the sums respectively 
due to them without saying against whom the recovery is 
had, whether against the administrators or William D. 
Snider or against all of them jointly. This, it appears to 
me, was improper, as the decree especially in favor of the 
creditors (if they were entitled to any) could only be against 
the administrators to be levied de bonis testatoris. And, more- 
over, it is clear, that those of the creditors who had already 
recovered judgments against Jacob Snider in his life time, 
or against his administrator since his death were not en- 
titled to any further recovery. But as, in fact, none of the 
creditors were parties to the suit, it was, I think, erroneous 
to render a decree in favor of any of them for their debts 
against the estate. 

Again, the decree further provides that unless the sums 
so found due to the complainants and creditors, amounting 
together to the sum of 991 dollars and 58 cents, be paid 
within 30 days from the date of the decree that the said 
tract of land be sold; when it plainly appeared both from 
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the master’s report and the deed aforesaid that there was, 
at most, only about 700 dollars of the purchase money then 
due and payable from the said William D. Snider according 
to the explicit terms of the deed under which he claims the 
lands decreed to be sold. 

The defendant William D. Snider claims in his answer 
that he had fully paid the purchase money to Jacob Snider 
in his life time, and files sundry bonds which he alleges were 
executed by him for the same and paid off and lifted. This 
needs explanation, these bonds do not correspond in date, 
the time of payment, nor the terms of his contract as set 
out in the deed under which he claims the land, and no 
testimony was offered by him to prove the execution of 
the bonds or explain this striking discrepancy. 

The decree must be reversed with costs to the appellant 
here and the cause remanded to the circuit court for further 
proceedings there to be had in accordance with the princi- 
ples herein declared. 


The remaining members of the court concurred. 


DECREE REVERSED. 
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GAbeeling. 
Beverty Tompkins vs. W. T. ano O. VINTROUX. 


January Term, 1869. 


1, A call in a deed of partition is “thence to the back line of the survey such 
course as will throw 500 acres of said 1,000 acre tract below said division 
line.” The “back line” is 508 poles long and a straight line from the 
point given to the extreme or upper end of the “back line” will not in- 
clude the amount of 500 acres on the lower side of the division line. 
HELD: 


1. That as natural objects and fixed lines control magnetic calls and 
distances it would seem that the call for the “back line” should 
control the quantity. 


2. That in a court of law the party is bound by the terms of his deed, 
and the line from the given point to the “back line” must be a 
straight one, and in an action of trespass the plaintiff, who claims 
on the lower side of division line, cannot recover if the alleged 
trespass was committed on the upper side of a straight line from 
the given point to the extreme or upper end of the “back line.” 


3. That if the quantity called for be not embraced by the straight 
line, the party can only obtain relief in a court of equity on a 
proper case made. 


2. The action ot trespass quare clausam fregit cannot be revived in the name 
of the personal representative of a deceased plaintiff. 


3. Where the action survived to a joint plaintiff and the case was revived in 
the name of a sole devisee of the deceased party by consent, no objection 
can be made thereafter by either of the parties consenting. 


John Lewis and Samuel Lewis were the joint owners of 
a tract of 1,000 acres of land in Kanawha county. By deed 
dated April 11th, 1849, they made partition of it according 
to the following boundaries : 

‘Beginning on the Kanawha river three poles above the 
mouth of Big Scary creek; thence across the bottom to the 
base of the hill three poles above the creek, so as to make 
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the line from the river to the hill extend three poles above 
the creek; thence from the base of the hill to the back line 
of the survey, such course as will throw five hundred acres 
of said tract of 1,000 acres below said division line; and 
the said John is to have all lying above said line, and the 
said Samuel all lying below it.” 

Samuel conveyed his portion to Lewis E. and William T. 
Vintroux by deed dated February 7th, 1853. John con- 
veyed his portion to William Tompkins by deed dated Sep- 
tember 24th, 1852. 

The vendees of Samuel brought suit in April, 1861, 
against Beverly Tompkins, the heir of William Tompkins, 
for an alleged trespass. The controversy arose about the 
location of the line in the above description which was to 
run from the “base of the hill” to the “back line of the 
survey.” For convenience of description the line * begin- 
ning on the Kanawha” and running to the “base of the 
hill” may be called the line A B, and the line to the back 
line of the survey, BC, 

On the trial, which was had in June, 1866, it was proven: 
that the trespass charged was in cutting timber, &c., on a 
portion of the land which, if the line B C was a straight 
one, would be on the land claimed by the defendant; also 
by the surveyor Thomas, thet the back line was 508 poles 
long, and if the line B C was a straight one from B to even 
the upper or extreme end of the back line that there would 
not be 500 acres in the portion claimed by the plaintiffs. 

The defendant asked the court to instruct the jury as 
follows : 

“4, That the plaintiffs in this case, to entitle them to re- 
cover, must locate the partition line described in the parti- 
tion deed between John and Samuel Lewis according to the 
calls of that deed, and show by evidence that sueh location 
would embrace the Jand on which it is alleged the trespasses 
were committed. 

2. That the location of the partition line aforesaid cannot 
be made by the calls of the deed of Samuel Lewis to the 
Vintrouxs in the absence of the patent for the 1,000 acres, 
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and the deeds under which Jno. and 8. Lewis claimed and 
held the land. 

3. That all evidence offered by the plaintiffs to identify 
the partition line by the survey of Thomas, according to the 
deed of said Samuel Lewis, is improper, and ought not to 
be regarded by the jury as evidence to identify said parti- 
tion line. : 

4. That the call of the partition deed to run from the 
river to the base of the hill three poles from Scarey, thence 
to the back line such course as will throw 500 acres below 
that line, should be understood as a straight line to the back 
line, which might be varied in course, but must go to some 
point on the back line which the quantity called for cannot 
control. If it cannot be run to the back line, and throw 
five hundred acres below, then the plaintiffs must correct 
the error by other proceedings than this suit.” 

The court gave No. 1 and refused the others; to which 
the defendant excepted. 

While the suit was pending L. E. Vintroux died and the 
suit was revived in the name of his executrix, and at the 
same-term of the court at which the trial was had his death 
was suggested, and by consent the suit was revived in the 
name of Olivia Vintroux, his sole devisee. 

The jury found for the plaintiff and gave him 35 dollars 
damages. The defendant moved the court to set aside the 
verdict and grant a new trial on the ground that the verdict 
was contrary to law and evidence, but the court refused and 
defendant again excepted. 

The defendant brought the case here on a writ of error 
and supersedeas. ; 


B. H. Smith for the plaintiff in error. 

G. H. Lee for the defendants in error. 

Brown, President. The point requiring the determina- 
tion of the court in this case is the proper construction to be 
put upon the partition deed of John and Samuel Lewis, in 
which they claiming to be the joint owners of a thousand 
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acre tract of land on the south side of Kanawha river, in- 
cluding the mouth of Scary creek divide the same as follows: 
“Beginning on the Kanawha river three poles above the 
mouth of Scary creek; thence across the bottom to the base 
ot the hill three poles above the creek, so as to make the 
line from the river to the hill extend three poles above the 
creek; thence from the base of the hill to the back line of 
the survey, such course as will throw five hundred acres of 
said tract of 1,000 acres below said division line; and the. 
said John is to have all lying above said line, and the said 
Samuel all lying below it.” 

It will be observed that the point on the Kanawha river 
three poles above the mouth of Seary creek is definite and 
certain. So also is the line thence across the bottom to the 
base of the hill three poles above the creek. At the end of 
this line at the base of the hill begins the line of controversy, 
and for brevity I will call this point the pivot point, and 
the succeeding line, which is the line of controversy, the 
random line. From the pivot point to the back line of the 
survey the random line is to be run. Such is the deserip- 
tive call of the deed, but with these further provisions, that 
the said random line is to extend from the pivot point to 
the back line of the survey, “ such course as will throw five 
hundred acres of said tract of 1,000 acres below said divi- 
sion line.” | 

The report of the surveyor and evidence show that the 
back line of the survey was 508 poles long. So that the 
first part of the call of the random line from the pivot point 
to the back line of the survey is fully satisfied if it strike 
the back line at any point between its two extremities. 
This random line, therefore, may vary at one end, a distance 
of 508 poles, and still meet the express call for the back line 
as well at one end or the other or in the middle of it. And 
as the random line is to include in the part of the survey 
below that line the quantity of 500 acres, much latitude is 
allowed to vary the line on the pivot point to the whole ex- 
tent of the back line of 508 poles in length, in order to in- 
clude, if necessary, the 500 acres on the lower side of it. 
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If the random line had been extended from the pivot point 
to the lower back corner of the survey, and it had then 
been found to include more than 500 acres on the lower 
side, could John Lewis, who was to have the upper part 
or excess over 500 acres have been heard to claim the right 
to depart from the call for the back line and vary the ran- 
dom line further down till striking the lower end of the line 
of the survey the quantity of 500 acres only should be 
.contained on the lower side? Certainly not. So also vary- 
ing the random line on the pivot point from the lower or 
any intermediate point to the upper corner on the back line, 
it is found upon experiment that there is not the required 
quantity of 500 acres below the division line, but notwith- 
standing that fact, it would be equally improper in this case, 
as in the former, to depart from the call for the back line for 
the sake of quantity. The two calls, viz: for the back line and 
for the quantity of 500 acres being found inconsistent and im- 
possible to satisfy both in a court of law, one or the other 
must control; and as natural objects and fixed lines con- 
trol magnetic calls and distances it would seem that the call 
for the back line should control the cail for quantity ; and, in- 
deed, the learned counsel, who argued the cause for the de- 
fendants in error, in effect, conceded this point; as he ad- 
mitted the random line could not be varied or extended 
higher up for quantity than the upper back corner, and ar- 
gued, therefore, that inasmuch as a straight line from the 
pivot point to the upper back corner would not include the 
quantity of 500 acres, it was competent to make two lines 
and an angle between those points, so as to include the re- 
quired quantity as had been done in the case. This view of 
the case raised another point for determination, and that is 
whether the call for the course or line from the pivot point 
to the back line is to be regarded a straight line, or whether 
it may be varied in direction and number as the party 
making the survey may choose till the required quantity is 
obtained. This-latter construction would admit of almost 
endless variety in the location. And as each party to the 
partition line would have equal right of choice in the varia- 
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tion, it could only result in conflict and confusion, as in 
this case. 

I think there can be no satisfactory reason given for de- 
parting from the straight line between the two points ascer- 
tained; and if the quantity called for be found not to be 
embraced by the straight line the party can only obtain re- 
lief in a court of equity, on a proper case made, but in a 
court of law must be confined within the bounds of his par- 
tition deed, as above construed. As it appears from the ev- 
idence that the trespass alleged was done on the land in 
question above the random line if run straight, though be- 
low it if run crooked, to include the quantity, in which 

. former case the defendant in error had no legal right to or 
possession of the land above the straight line, it is clear 
that the judgment should be reversed with costs to the 
plaintiff in error, the verdict set aside, and the cause re- 
manded to the circuit court of Kanawha with instructions 
to grant the plaintiff in error a new trial upon the payment 
of the costs occasioned thereby. 

The objection that this case, which is trespass quare clausam 
fregit, could not be revived in the name of the personal repre- 
sentative of one of the joint plaintiffs, who died pending the 
action and before verdict, I think is well taken, because the 
action survived to the other joint plaintiff, and whether it 
so survived or not, in neither case could it have been re- 
vived in the name of the personal representative of the de- 
ceased plaintiff. But, inasmuch as it was revived by con- 
sent in the name of the sole devisee of the decedent, it 
would seem highly expedient and proper that that which 
had been done by consent should stand, and not be permit- 
ted afterwards to be made the ground of objection by either 
of the parties consenting. 


The remaining judges concurred. 


JUDGMENT REVERSED. 
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JAMES WatTSsON’s ApDM’R ef até vs. SAMUEL Pack’s ApM’R et al. 
January Term, 1869. 


The general assembly of Virginia passed an act authorizing W., who had quali- 
fied as administrator of J. W., in the State of New York, J. W. being a 
resident of that State, to bring suit in chancery for the appointment of a 
commissioner to collect balances due on land in Virginia, sold by J. W. . 
in his lifetime, and to make deeds for the same, and to sell residue of 
lands belonging to J. W. Suit was brought and P. was appointed com- 
missioner to collect balances, sell residue of lands and make deeds. Be- 
fore he made final settlement of his proceedings under his comniission, he 
departed this life, and W. filed another bill as administrator against P.’s 
administrator to have a settlement of his accounts as commissioner. The 
court below dismissed this latter bill on the ground that W. had never 
qualified as administrator in Virginia, and could not bring this latter 
suit. Hep: 


1, That the second bill was within the spirit of the act authorizing W. 
to bring suit to collect balances due on lands, to his decedent, and 
that he can maintain his suit under the same without qualifying as 
administrator in Virginia. 


2. That as the heirs of J. W. are entitled to receive proceeds of sales 
made after his death directly from the commissioner, they should 
be made parties to the suit and process should be served on them. 


The opinion of the judge in this case contains a state- 
ment of all material facts. 


D. Lamb for the appellants. 
James S. Wheat for the appellees. 


Maxwe., J. James R. Kent, of Virginia, and James 
T. Watson, of the State of New York, were, prior to the 
year 1844, the owners of a tract of about 80,000 acres of 
land, situated in the counties of Giles and Mercer. The 
said Watson having departed this life intestate James Wat- 
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son Williams was appointed by a New York court adminis- 
trator upon his estate. 

On the 15th day of February, 1844, an act was passed by 
the general assembly of Virginia authorizing the said Kent, 
with the said Williams as the administrator of the estate of 
the said Watson, to file a bill in the circuit superior court 
of law and chancery of Mercer county, against the heirs at 
law of the said Watson and other proper persons, for the 
purpose of having a commissioner appointed to colleet the 
proceeds of certain sales of the said lands made by John- 
son, the agent of the said Kent and Watson, in the life time 
of Watson, and also to convey the lands to the purchasers 
thereof, on iheir payment of the purchase money. 

The act also authorized the appointment of a commis- 
sioner to sell the residue of the said lands it the court 
thought proper. 

The said Kent and Williams filed their bill in conformity 
to the said act, and the court, on the 30th day of April, 
1844, appointed Samuel Pack a commissioner for the pur- 
pose of collecting the debts named in the act, and for the 
purpose of making the titles to the purchases. The said 
Pack executed his bond to the said Kent and Williams in 
the penalty of 5,000 dollars, conditioned for the faithful dis- 
charge of his duties as such commissioner, with Reuben F. 
Watts, John McClaugherty and William G. Caperton his 
sureties therein. 

The court afterwards, by another order made in the said 
cause, on the 3rd day of October, 1844, directed the said 
Pack to sell and convey the remainder of the said tract of 
land, whereupon he executed auother bond to the said 
Kent and Williams in the penalty of 2,000 dollars, condi- 
tioned for the faithful discharge of the duties imposed by 
the last named order. 

Afterwards, in the year 1849, the said Kent and Williams 
filed another bill in the same court, reciting in substance 
the foregoing statement, and charging that the said Pack 
departed this life in the month of July, 1848, intestate, and 
that James M. Byrnside was duly appointed ana qualified 
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as his administrator, and charging further that the said Pack 
had in his life time collected a considerable amount of 
money, both from sales made before he became commis. 
sioner and from sales made by himself as commissioner. 
The bill makes the administrator of Pack and sureties in 
the two bonds or their representatives and the heirs at law 
of the said Watson parties defendant, and prays that an ac- 
count may be directed to ascertain and settle the account of 
moneys received and disbursed by said Pack as commis- 
sioner, and to report any balance or balances which may be 
due from him as such commissioner, discriminating between 
such collections as were made upon the sales made by John- 
son and collections on sales made by himself. 

When the cause came on to be heard the court dismissed 
the bill, and from the order dismissing the bill the case 
comes here by appeal. 

The appellees claim that the bill was properly dismissed 
because Williams was never qualified in the State of Vir- 
ginia as the administrator of the estate of Watson, without 
which he could not sue in the courts of the State. The 
act of February 15th, 1844, before referred to, specially 
enables Williams, as the administrator of Watson, to file 
his bill jointly with Kent for the purposes recited in the act. 
They filed their bill for the purposes specified in the act, 
and Pack was appointed a commissioner under the au- 
thority of the act, but before he had executed the duties of 
such commissioner he departed this life. And for the pur- 
pose of settling the accounts and closing the business of said 
commissioner the new bill was filed, and though not within 
the letter of the act it seems to me it is within the spirit of 
-it, and that the suit may be maintained in the name of 
Williams without his qualification as administrator in Vir- 
ginia. There is another ground on which, it seems to me, 
the: right of Williams to bring the suit is clear, and that is 
the bonds are both made payable to him and Kent. He 
would be a necessary party either as a complainant or de- 
fendant. The appellees might justify the decree dismissing 
the bill on the ground that the heirs of Watson, although par- 
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ties to the bill, are not served with process nor in any other 
manner brought before the court. The heirs of Watson 
are necessary parties to the suit and no final decree could 
be entered until they are brought before the court. The 
cause ought to have been remanded to rules for the purpose 
of executing process by order of publication or otherwise 
against the heirs of Watson. According to the special act 
Williams, as the administrator of the estate of Watson, 
would only be entitled to receive Watson’s interest in the 
sales made in his life time, and the heirs of Watson his in- 
terest in the sales made after his death. It seems to me the 
decree dismissing the bill will have to be reversed, with 
costs to the appellants, and the cause remanded to the cir- 
cuit court of Mercer county, with directions to be remanded 
to rules there to be matured against the heirs of Watson. 


The other judges concurred. 


DECREE REVERSED. 
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* Absent, MAXWELL, J. 
ANDREW SHROYER vs. HENRY MILLER. 
* January Term, 1869. 


1. To constitute a good count for slander at common law upon a charge of 
having committed an oflense, it is held that the charge of the defendant, 
if true, must amount to such an offense or crime as would subject the 
plaintiff to the punishment annexed to it. . 

2. It is not indispensable in an action for slander, at common law, upon a 
charge pf perjury to set out and charge all the facts constituting such of- 
fense with the same technical strictness as would be required in an indict- 
ment for the same offense. 


3. It is not error on the trial of an action of slander to permit the plaintiff to 
introduce evidence to prove his good character where the same has not 
been assailed by the defendant, or evidence introduced by him to im- 
peach it. 


4, The fact that the presumption of law is in favor of the plaintiff’s good char- 
acter, and, therefore, no good could flow from permitting him thus to 
prove it, does not avail the defendant in the appellate court as he cannot 
be heard to allege error here unless it appears that he is aggrieved by it. 


The declaration in this case was filed in the clerk’s office 
of the circuit court of Taylor county, at July rules, 1864. 
It averred that a certain suit was pending before James 
Conn, a justice of Taylor county, before the committing of 
the grievances, &c., and had been by the justice tried; that 
on said trial, wherein Andrew Shroyer was plaintiff and 
John F. Smith was defendaut, the plaintiff Miller had been 
sworn as a witness; that the defendant Shroyer, envying 
his good name, &c., did, on a certain day, in the hearing, 
&c., falsely and maliciously speak and publish, concerning 
the said suit and the testimony of the plaintiff so given by 





* He had been counsel in the cause below. 
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him as a witness, on the trial of the suit before the justice, 
the following words, &c., thereby meaning that the plaintiff 
in giving in his evidence as such witness on such trial had 
committed wilful and corrupt perjury. 

The second count was for words tending to a breach of 
the peace, under the statute. 

The defendant demurred to the declaration, which being 
overruled he pleaded not guilty. 

On the trial had in May, 1866, the defendant excepted to 
the ruling of the court ip permitting the plaintiff to intro- 
duce testimony to prove his good character, the same not 
having been assailed or any evidence introduced by the de- 
fendant to impeach it. 

The jury found a verdict of 225 dollars for the plaintiff. 

The defendant obtained a supersedeas from this court. 

Richardson for the plaintiff in error, 


Haymond and Boggess for the defendant in error. 


BerksHire£, J. The record in this case discloses but two 
questions for our consideration, both of which are assigned 
in the petition for the supersedeas. 

The first is as to the sufficiency of the first count in the 
declaration. It is acommon law count for defamation upon a 
charge of perjury. 

It was insisted in the argument here, that the count is 
fatally defective for omitting to aver that the matters de- 
posed to by the plaintiff, on the trial of the suit therein re- 
ferred to, were material to the proceedings then pending and 
being tried before the justice, and that for this reason the 
demurrer to this count should have been sustained. 

To constitute a good count for slander at common law, 
upon a charge of having committed an offence, it is held 
that the charge of the defendant, if true, must amount to 
such an offence or crime as would subject the plaintiff to the 
punishment annexed to it. Looking at the whole of this 
count, the introductory part of it, the colloquium, the words 
snoken and the inuendos, I think it amounts to a charge of 
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perjury on the part of the defendant, and that all the facts 
necessary to be averred in such a case are set forth with 
sufficient fullness and accuracy to constitute a good count. 
I am not aware that it has ever been held, in an action for 
slander at common law, upon a charge of perjury, that it 
must be averred in the declaration that the facts sworn to 
by the plaintiff were material.to the proceedings pending at 
the time of the alleged false swearing; or that it was indis- 
pensable to set out and charge all the facts constituting such 
offence with the same technical strictness as would be re- 
quired in an indictment for the same offence. 

The case of Hogan vs. Wilmoreth, 16 Grat., 80, is, in all 
its material facts, quite similar to the present case. It was 
an action of slander upon a charge of perjury. The first 
count in the declaration was intended to be a common law 
count, and averred that the plaintiff, in a suit he had pre- 
viously prosecuted against the defendant before two justices 
of the peace, had, at the instance and request of the defen- 
dant, been sworn and given evidence in his own behalf, on 
the trial of said suit, and then avers that the defendant, af- 
terwards, in a: conversation with the plaintiff, and in the 
presence and, hearing of divers other persons, stated and 
charged that the plaintiff ‘swore a lie for one dollar and 
twenty-five cents;’’ upon demurrer, the court held that in- 
asmuch as it was not in itself actionable at common law 
to charge and say of a party that he “swore a lie” (these 
terms not necessarily implying perjury) the count was bad 
for not averring in the colloquium that the plaintiff and de- 
fendant were talking about the said suit and proceedings had 
before the justices at the time the slanderous words were 
spoken by the defendant. 

But for this omission, however, it is evident, I think, the 
count would have been sustained in that case, though it con- 
tained no averment as to the materiality of the facts sworn 
to by the plaintiff. 

There is no such defect found in the count under consid- 
eration. On the contrary it is distinctly averred that the 
slanderous words were spoken by the defendant in a con- 
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versation of and concerning the said suit, and the testimony 
given by the plaintiff on the trial thereof referred to in a 
former part of the count. 

I think, therefore, no error was committed in overruling 
the demurrer to this count. 

The remaining error assigned is that the court erred in 
allowing the plaintiff to give evidence in chief of his gen- 
eral good character, it not having been assailed or put in 
question by the defendant. 

On this question very much conflict of decision and au- 
thority is found in the earlier cases, both in this country and 
England. It is evident, I think, however, that the tendency 
of the judicial mind of this country, at the present day, is 
toward the admission of such testimony; and in the very 
recent case of Adams vs. Lawson, 17 Grat., 250, it was ex- 
pressly held that such evidence was proper and admissible. 

As a question of practice, [ perceive no objection to the 


doctrine. It seems to me not unreasonable that a plaintiff 


in an action for defamation in which his character is essen- 





tt 


tially and directly involved, should be permitted to sustain | 


and confirm by evidence, the presumptions of the law in his 
favor. Nor is it perceived how any injury could result to 
the defendant from such evidence. It can certainly work 
no surprise on the defendant for the plaintiff to be allowed 
to establish by evidence what the lav imputes to him in the 
absence of such evidence. In such case he is required to 
meet no new issue nor assume any new position or different 
line of defence than would be necessary if such testimony were 
not allowed to be given. At his own option he goes to trial 
either upon the concessum of good character on the part of 
the plaintiff or with the purpose of contesting and assailing 
it, and it is difficult to conceive what possible difference it 
can make to the defendant whether the plaintiff on the other 
hand should, in like manner, chose to rest on the presump- 
tions of the law or seek to establish his general good char- 
acter by evidence. 

It has been suggested in the argument, however, that al- 
though no special harm may have resulted to the defendant 
VoL. III. 11 
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from the admission of such testimony, yet, as no material 
good could flow from it, to the plaintiff, it was improper and 
erroneous in this case to allow it. If this were true, it 
could not avail the plaintiff in error here, for the reason 
that a party will not be heard in an appellate court to allege 
error unless it appears he is aggrieved by it. 

In my judgment there is no error in the judgment of the 
circuit court, and it must, therefore, be affirmed with costs 
and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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* Absent, MAXWELL, J. 


Ropert Bartwett et al. vs. J. C. Fiemine ef al. 
January Term, 1869. 


The certificate of justices to the acknowledgement of a deed which omits to 
state that the wife of the grantor had the deed fully explained to her, or 
had willingly executed the same and wished not to retract it, is defective 
and inoperative as to the wile. . 


This suit was instituted in Taylor county in 1858. The 
certificate of the justices mentioned in the opinion of the 
court was as follows: 

“ Viremntra— Zaylor county, to wit: 

We, James Selvy and William Cather, justices of the 
peace in the said county and State of Virginia, do hereby 
certify that John W. Sinsel and Elizabeth, his wife, parties 
to the foregoing deed, bearing date of the 21st day of May, 
1858, personally appeared before us in our said county and 
acknowledged the same to be their act and deed. Elizabeth 
Sinsel was examined privately and apart from her husband, 
and desired us to certify the said acknowledgment to the 
clerk of said county, in order that the said deed may be 
recorded. 

Given under our hands and seals'this 21st day of May, 
1858.” 

The record in case was very voluminous and contained a 
mass of testimony on the points at issue. The main point 
in the controversy was the determination of the quantity 
and location of the land sold by the defendant to the com- 
plainant. It appears that the defendant John W. Sinsel, 
who had purchased of J. C. Fleming, sold to H. Bartlett 





* He had been counsel in the cause below. 
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and J. Chidester who assigned to the complainant Robert 
Bartlett ‘a certain saw-mill and lot containing one and a 
half acres more or less, being the same mill sold by J. C. 
Fleming to J. W. Sinsel, with everything connected with 
said lot and mill,” and made a title bond thereto. That 1 
acre and 17 rods laid on one side of Simpson’s creek and 
40 rods on the other. The defendant refused to make a 
deed for the 40 rods, alleging that it was not sold, or in- 
tended to be, to the complainant. Ile made one, however, 
for the land ou the other side and deposited it in the clerk’s 
office of Taylor county, to which the certificate of the jus- 
tices given above was appended. The evidence seemed 
clearly to establish that the same was included in the pur- 
chase; the declaration of Fleming was proved that he sold 
it to Sinsel, and also Sinsel’s declaration that he sold it to 
the complainant’s assignors. The court below refused to 
decree a deed to the complainant and dismissed his bill, 
whereupon he appealed to this court. 


N. Richardson for the appellants. 
No counsel tor the appellees. 


Brown, President, delivered the opinion of the court. 

This is an appeal from the decree of the circnit court of 
Taylor county, dismissing the complainant’s bill for specific 
performance. 

There is but one question of law presented in the case, 
and that is whether the certificate of the justices of the ex- 
ecution of a deed by a married woman, which omits to state 
that she had the deed fully explained to her, or had wil- 
lingly executed the same and wished not to retract her exe- 
cution of it, is evidence of the execution of such deed. 
This certificate is radically defective and the deed inopera- 
tive as to the wife. Hairston vs. Randolph, 12 Leigh, 445; 
Countz vs. Geiger, 1 Call, 190; Harvey vs. Peck, 1 Munf., 518. 

Upon the whole facts of the case it is manifest that the 
complainant was entitled to the relief sought, and that the 
court below, therefore, erred in dismissing his bill. 
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The decree of the circuit court must, therefore, be re- 
versed, with costs to the appellants here, And this court 
proceeding to render such decree as the court below ought 
to have rendered, doth adjudge, order and decree that the 
said Johnson C. Fleming and John W. Sinsel convey, by 
proper and apt deed of conveyance with covenants of gen- 
eral warranty, to the complainant Robert Bartlett the said 
lot or parcel of land in the bill mentioned, with mill and 
appurtenances and everything connected with said lot and 
mill, according to the tenor and effect of the title bond from 
said Johnson C. Fleming and the said John W. Sinsel. 
And it further appearing that the said title bond has been 
destroyed by the said Fleming, so that its contents cannot 
be seen and inspected by the court; but its contents being 
fully proven by the evidence in the cause to the tenor and 
effect, viz: a certain lot or parcel of land lying on each side 
of Berry’s run, described in said title bond to contain one 
and a half acres more or less, but containing by survey one 
acre and fifty-seven rods, of which one acre and seventeen 
rods lie on the north-west side of the run and forty rods on 
the south-east side thereof; the former having the mill on 
it and the latter the Goodwin house, and which said lot is 
bounded as follows: “Beginning at a white oak on the 
south-west side of said run, thence S. 8, E. 9 poles and 18} 
links to a stake, thence 8. 85, W. 7 poles and 17 links toa 
stake on the east bank of Berry’s run, thence 8S. 473, W. 
10 poles and 5 links to a stake, thence N. 131, W. 9 poles 
and 4 links to a stake, N. 24}, E. 8 poles to a stake, N. 403 
E. 14 poles to a stake, 8. 60, E. 4 poles and 8 links to a 
stake, S. 26, W. 6 poles and 14} links to a stake, S. 59, E. 
2 poles and 12} links to the beginning containing one acre 
and fifty-seven rods, together with the appurtenances and 
everything connected with said lot and mill, including 
therein the privilege and use of the dam and the race and 
water leading therefrom to the said mill, (also the road and 
necessary right of way along said race to said dam, and of 
ingress and egress over the land of said Fleming), and the 
turther privilege of repairing the said race and dam, pro- 
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vided, however, the said dam shall not be raised higher 
than it was on the 21st day of May, 1858; also the use and 
privilege of the log-yard theretofore used in connection with 
said mill aeross the race, to have and to hold, use and enjoy 
the same free and unobstructed by the said Fleming and his 
heirs and assigns. And it is further adjudged, ordered and 
decreed that the complainant Robert Bartlett recover against 
the said defendants Johnson C. Fleming and John W. Sin- 
sel his costs by him about his suit in his behalf expended 
in the court below. 


DECREE REVERSED, 
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Wheeling. 
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Rivey Yoakum vs. Robert J. Tinpen ef al. 
January Term, 1869. 


1. The payment of a judgment or decree to the attorney of record who obtained 
it, before his authority is revoked, and due notice of such revocation given 
to the defendant, is valid and binding on the plaintiff, so far, at least, as 
the defendant is concerned. 

2. On a motion to quash a writ of fieri facias on the ground that it had been 
previously paid to the attorney of record of the plaintiff, it devolves on 
the plaintiff to show the revocation of the authority of the attorney to 
receive the money, before it was paid to him, and that the defendant had 
notice of such revocation, before the defendant can be compelled to pay 
it over again. 


At the May term, 1867, of the circuit court of Hardy 
county, Robert J. Tilden, late sheriff of said county and 
committed administrator of Michael Yoakum, deceased, 
and others, his sureties, filed their motion to quash an exe- 
cution issued against them by Riley Yoakum from the 
clerk’s office of said court, on the 30th day of April, 1867. 
From the notice it appears the execution was founded on a 
decree rendered by said circuit court some ten years before 
in a suit in equity, in which Alfred Yoakum was com- 
plainant, and his brother, the said Riley Yoakum, the said 
Tilden, sheriff of Hardy county, as administrator of Michael 
Yoakum, deceased, and his sureties, were defendants. The 
object of the suit in equity was to settle the accounts of said 
Tilden as administrator, and to recover the amounts respec- 
tively coming to the said Alfred and Riley, sons and lega- 
tees of said Michael, deceased. The record in said chan- 
cery suit showed that William Seymour, then a practicing 
attorney in said court and a resident of Hardy county, ap- 
peared and acted as counsel for both Alfred and Riley 
Yoakum, and procured decrees for the amount due to each 
of them from their father’s estate; for the said Alfred a de- 
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cree for the sum of 2,245 dollars and 29 cents with interest 
and costs, and for the said Riley a decree for 3,904 dollars 
and 60 cents with interest. For the latter sum a writ of 
Fieri facias against Tilden and his sureties was issued from 
the clerk’s office of said court, dated 29th of September, 
1858, which, on account of its being against the sheriff as 
administrator and his sureties, was placed in the hands of 
the coroner of Hardy county for collection. The return 
made on the writ of fieri facias and the evidence taken in the 
cause showed that the sum of 1,317 dollars and 1 cent was 
paid on the execution to the coroner and the residue to said 
Seymour as attorney for Riley Yoakum. The writ had 
been duly levied before the return was made on it on the 
property of the defendants, or some of them, sufficient to 
satisfy the same. It also appeared that no part of the money 
received by Seymour had ever been paid to the said Riley 
Yoakum, and that said Seymour departed this life in 1860, 
and it was suggested (although it does not appear on the 
‘record) that his estate was insolvent. The grounds upon 
which the motion to quash was founded were that the ori- 
ginal execution, issued in September, 1858, had been fully 
satisfied by the aforesaid payments made to the coroner J. 
W. Duffy, and to the said William Seymour, attorney for 
Riley Yoakum. The returau of the coroner on the writ 
showed the payment of the 1,317 dollars and 1 cent to him, 
and the receipts of Seymour, and his endorsements on the 
writ, were introduced as evidence to show the payment of 
the residue to him. The circuit court of Hardy county, at 
the May term, 1867, sustained the motion to quash, 
and Riley Yoakum excepted to the opinion of the court 
sustaining the motion, and the cause came up to this court 
on a writ of supersedeas. 


Sprigg and Parker for plaintiff in error. 
J. J. Jacob and Jédmiston for defendants in error. 


BerksHIRE, J. The judgment complained of is founded 
on &@ motion to quash a certain writ of fieri facias, in favor 
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of the plaintiff in error against the defendants in error, 
which issued from the clerk’s office of the circuit court of 
Hardy county, at the instance of the plaintiff in error. 
This execution was founded on a decree rendered in said 
court some ten years previous, in a suit in equity, in which 
Alfred Yoakum was complainant, and his brother, the said 
Riley Yoakum, the sheriff of Hardy county, as administra- 
tor of their deceased father and his sureties were defendants. 

It appears, from the record, that the suit in which this 
decree was rendered was brought by the said Alfred Yoa- 
kum for the purpose of settling the accounts of the admin- 
istrator and recovering the amounts respectively coming to 
him and the said Riley Yoakum as legatees under their 
father’s will. It further appears that William Seymour, 
then a practicing attorney in said court and a resident of 
Hardy county, appeared and acted as counsel for both Al- 
fred and Riley Yoakum, and procured decrees for the 
amounts due to each of them from their father’s estate; for 
the former the sum of 2,245 dollars and 29 cents with in- 
terest and costs, and for the latter the sum of 3,904 dollars 
and 50 cents with interest. That for the latter sum a writ 
of jiert facias issued from the clerk’s office of the said court, 
dated the 29th of September, 1858, which, on account of 
its being against the sheriff as such administrator and his 
sureties, was placed in the hands of the coroner of Hardy 
county for collection. 

It also further appears, from the returns made on said 
writ and other evidence taken in the cause, that the sum of 
1,317 dollars and i cent was paid on the execution to the 
coroner, and the residue to the said Seymour, as attorney 
for Riley Yoakum. And the coroner made return ac- 
cordingly, that the amount so received by hiim, after de- 
ducting costs, &c., was in his hands ready to render, and 
that the residue of the execution had been paid to the said 
Seymour as the attorney of the plaintiff in error. And it 
also appears that this execution was duly levied by the cor- 
oner, before he made the return on it, on the property of 
the defendants in the execution or of some of them, sufficient 
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or more than sufficient to satisfy the same. It further ap- 
pears that the plaintiff in error at the time of, and for many 
years anterior to the institution of said suit was a non-resi- 
dent of the State of Virginia, residing in the West, where 
he has continued to reside ever since, and had not from the 
time first named until recently been in said county; whither 
he came for the purpose, as he alleged, of inquiring into 
and collecting the money so due from his father’s estate. 
It moreover appears that no part of the money so received 
by Seymour has ever been paid over to the plaintiff in error, 
and that the said Seymour departed this life, perhaps in 
1860, and it is now suggested (though it does not appear on 
the record) that his estate is insolvent. From the foregoing 
it will be seen that the only question presented for our con- 
sideration and judgment is, whether under the facts dis- 
closed in the record the payments so made to Seymour by 
the debtors in this execution were valid and exonerated 
them from further liability. It was earnestly insisted in the 
argument here that they were made without proper au- 
thority and ought not to besustained. That the defendants by 
assuming the responsibility of paying to Seymour without 
first ascertaining his authority to receive the money, ought 
to bear the loss, if any, instead of letting it tall on the 
plaintiff in error. And it was further insisted that the bur- 
den of proof to establish the authority of Seymour in the 
premises, as in the case of an agency, devolved on the de- 
fendants and not on the plaintiffs. 

I do not think the authorities sustain these positions. On 
the contrary they not only indicate a marked distinction in 
many respects between the status of an ordinary agent and 
that of a licensed attorney at law, but very clearly establish 
the doctrine that, the payment of a judgment or decree to 
the attorney of record who obtained it, before his authority is 
revoked, and due notice of such revocation given to the de- 
fendant, is valid and binding on the plaintiff, so far at least as 
the defendant is concerned. 2 Greenleaf, sec. 518, and cases 
there cited in note. 6 Johns., 295; 7 Leigh, 277; 1 
Wash., 10; 1 Call, 147. 
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But if the authorities on this point were less full and con- 
elusive than I think they are, yet, under the peculiar cir- 
cumstances of this case, considering especially the lapse of 
time and the death of Seymour, [ should still be of opinion 
that the suggestion merely of the want of authority in said 
Seymour to collect and receive the money, would not of 
itself be sufficient to fix the liability of the defendants in 
error (who it must be admitted are equally innocent as the 
plaintiff in error), and that it therefore devolves on the 
plaintiff in error to disprove such authority before he could 
compel the defendants to pay the money over again. This 
he has wholly failed to do, and [ think, therefore, that the 
judgment must be affirmed, with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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SAMUEL Smoot vs. WiLLIAM A. Cook. 


January Term, 1869. 


1. In an action of trover when neither the plaintiff nor defendant have title 
to the property, it is competent for the defendant to show title in a third 
party under whom he does not claim, to defeat the plaintiff’s action. 


2. Possession of personal property is prima facie evidence of title, and, there- 
fore, if the defendant, in an action of trover, had possession of personal 
property after the plaintiff had possession thereof, such possession is suf- 
ficient evidence of title to sustain his defense until the plaintiff should 
prove title. 


The matter in controversy in this case sufficiently appears 
in the opinion of the president. 

The case arose in Wyoming county, and the summons. 
was brought to June rules, 1866. 


Sperry for the defendant in error. 


Brown, President. The only question requiring determi- 
nation in this case is whether in an action of trover where 
neither the plaintiff nor defendant have title to the property, 
it is competent for the defendant to show title in a third 
party under whom he does not claim. Several cases show 
that the defendant may show such outstanding title to de- 
feat the plaintitf’s action, where the defendant claims under 
the third person, and of the correctness of that there could 
not it would seem be any question; and no good reason is 
perceived why the same rule should not apply where the 
defendant did not claim under such third party; for he has 
the possession of the property and that raises a presump- 
tion in favor of his ownership and ought not to be disturbed 
by one having no title. Potier est conditio defendentis, 
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I think, therefore, that the court erred in giving the in- 
structions asked by the plaintiff, and also in refusing the 
first instruction asked by the defendant which was to the 
effect that, possession of personal property was prima facie 
evidence of title, and, therefore, if the defendant had pos- 
session of the horse mentioned after the plaintiff had pos- 
session thereof such possession was sufficient evidence of 
title to sustain the defence until the plaintiff should prove 
title. 

I think there was no error in the refusal of the court to 
give the second instruction asked by the defendant, because 
it in effect declared that the use of a citizen’s horse by a 
rebel soldier in the late war against the United States, au- 
thorized a Union soldier, at any time during the war, to 
take said horse wherever he could find him, and if so taken 
the title of the citizen was thereby divested. 

This is an effort to set up title under the much contro- 
verted doctrine of belligerent rights of rebels.. But it is not 
deemed necessary to consider in this case that vexed ques- 
tion, because whether the doctrine be as contended for on 
the one side or the other, it can not upon the broadest con- 
struction be made to embrace the broad doctrine of this in- 
struction. 

On the whole I think the case should be reversed, with 
costs, and the cause remanded to the circuit court below, 
for further proceedings to be had therein, with instructions 
to set aside the verdict and grant the defendant a new trial 
on payment of the costs, if asked by him. 


The other judges concurred. 


JUDGMENT REVERSED, 
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JOSEPH CARPENTER ef al. vs. PeTER MILLER’s Ex’Rs. 





January Term, 1869. 


1. A clause in a codicil to a will, devising estate “to the propagation of the 
Gospel in foreign lands” is void for uncertainty in the devisee. 


bo 


. A second will inconsistent with the first will, perfect in its form and execu- 
tion, but incapable of operating as a will on account of some circum- 
stances dehors the instrument, may nevertheless be set up as a revocation 
of the first. 


3. The rule of construction where a second will or codicil is set up to revoke 
a first will is, that wherever the words are imperative though inoperative 
by reason of some incapacity in the devisee, they operate a revocation of 
a former will ; and wherever the words are precatory or expressing hope, 
desire or request, if the object of hope, desire or request be certain and 
definite, the words are considered imperative, and are held by the courts 
to create a trust for the purpose indicated, and operate a revocation of a 
former will. But whenever the prior dispositions of the property are 
complete, and the words are precatory or expressing hope, desire or re- 
quest and the object of the hope, desire or request be uncertain and in- 
definite, the words will not be held to create a trust or be construed to re- 
voke a former will. 


The opinion of the judge in this cause gives the material 
points of controversy. 


Lamb § Paull for the appellants. 


This cause was once before in the court of appeals. The 
decree dismissing the bill was reversed and the case re- 
manded for the appellant to have an opportunity to pro- 
pound the codicil in question to the probate court as a tes- 
tamentary paper, and if deemed a testamentary paper and 
ordered to record, then for the chancery court to construe 
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it. The paper was accordingly propounded to the county 
court for probate, where it was construed to be a testamen- 
tary paper, and was ordered to be recorded. The record of 
the case now in court is identically the same of the old case, 
with the addition of the decree of the court of appeals re- 
versing and remanding the cause, the order of probate en- 
dorsed on the codicil, and the opinion of the judge and de- 
cree dismissing the bill the second time. 

The question now before the court is this, is the opinion 
and decree right? We maintain that they are not. And 
here it may be remarked in the outset that it was a little 
remarkable for the court of appeals to do so vain a thing as 
to reverse the decree of the court below and remand the 
cause .or it to be dismissed again, if they saw that even if 
the instrument was construed to be a testamentary paper, 
and ordered to be recorded by the probate court, such must 
be the result. They surely would have given some intima- 
tion of it if such had been their opinion, and they still more 
surely would have disallowed a second appeal. 

Upon the merits is not the law with the appellants? There 
are but two questions involved in the ease. 

1st. Are not the beneficiaries in the will too vaguely de- 
fined to enable them to take under the will? 

2nd. Are not the requests of a testator expressed in his 
will his command ? ‘ 

The first question seems to be conceded both in the an- 
swers and in the opinion of the judge; the proceeds were 
to be given to “the propagation of the Gospel in foreign 
lands.” The people of all the world except our own people 
were to be the beneficiaries. 

In Gallegor’s ex’rs vs. Attorney General, §c., 8 Leigh, 450, 
the testator directed his executors to lay by 2,000 dollars to 
“be distributed among needy, poor and respectable widows.” 
He also gave a lot of ground to trustees whom he named, to 
them their heirs and assigns forever, ‘‘ upon trust to prevent 
all and every person and persons belonging to the Roman 
Catholic ‘Church, as members thereof, or professing the 
Roman Catholic religion, and residing in the said city of 
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Richmond at the time of my (his) death to build a church 
on the said moiety of the said lot of lands, for the use of 
themselves, and of every other person and persons of that 
religion who may hereafter reside in the said city of Rich- 
mond.” These bequests and the devise were held uncertain 
as to the beneficiaries, and, therefore, void, yet they were 
much more certain than they are in this case. 

So in the case of Janey’s ex’rs vs. Latane, et al., 4 Leigh, 
351, the bequests were more specific than in this case, and 
yet they were held void for uncertainty. So in the case of 
the Literary Fund vs. Dawson et al., 10 Leigh, 147, the be- 
quests and devise were held void for uncertainty, yet more 
certain than in this case. 

Many other authorities might be quoted to the same 
effect, but these with the authorities referred to in the ar- 
guments in these cases, and by the judges, in their opinions, 
are deemed suflicient. 

2nd. As to the request of a testator upon the executor 
and upon the subject of the request. 

The difference between an executor and an administrator 

is this, the one has the law for his guide and the other has 
the will for his guide. The one can no more depart from 
the directions of the will than the other can from the diree- 
tions of the law. 
2 The great cardinal rule of construction of wills is to find 
out the intention of the testator from the whole will, and 
this intention must prevail unless it violates some rule of 
law. Land vs. Otley, 4 Rand., 213. 

The paper in question having been ascertained by judi- 
cia] sentence to be a testamentary paper it is to be read ‘in 
connection with the will and as a part of it. Take it in 
connection with the 5th item of the will, where it appro- 
priately belongs, and it will read as follows: “ After the 
death of my wife, or the marriage of my wife, as aforesaid, 
I devise that all my personal property be sold, and after the 
payment of the one hundred dollars aforesaid for the remo- 
val of the negroes, I give and bequeath the residue, together 
with all my lands and stock, consisting of five shares in the 
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James river and Kanawha company, to my friends, Hart- 
well I. Chandler and Lewis A. Alderson, to be equally di- 
vided between them in fee simple, and request them to give 
the entire proceeds * * * * to the propagation of the Gospel 
in foreign lands.” 

The plain meaning of the whole will when thus trans- 
posed and read together is, that Chandler and Alderson are 
made trustees of his estate, to be expended by them in pro- 
moting a particular object. It is not that they shall hold 
the estate for their individual benefit to the exclusion of the 
heirs at law. Such a thought did not seem to be in his 
mind, but to hold it in trust for the objects declared. 

A testator can as well express his will by a request as by 
an order. He says I request my executors “to apply the 
proceeds, &.” If it was not his will that they should do 
so would he request them to do so? 

‘‘ Whether the words of the will are those of reeommen- 
dation, or precatory, or expressing hope, or that the testa- 
tor has no doubt, if the objects, with regard to whom such 
terms are applied are certain, and the subjects of property 
tobe given are also certain, the words are considered im- 
perative and create a trust.” Paul vs. Compton, 8 Ves., 380; 
Dashwood vs. Peyton, 18 Ves., 41; 2 Story’s Eq., sec. 1068. 

‘Wherever any person gives property and points out the 
object, the property and the way in which it shall go, that 
does create a trust, unless he shows clearly that his de- 
sire expressed is to be controlled by the party, and that he 
shall have an option to defeat it.” Malvin vs. Herghly, 2 
Ves., 339; Meredith vs. Heneage, 1 Sim. Rep., 543; 2 Story’s 
Kq., sec. 1068. 

‘‘ But where the objects of the trust are too indefinite to 
afford any certainty, there courts of equity will not execute 
it; but the property will fall into the residuum of the tes- 
tator’s estate, as it is clear that the legatee or devisee is not 
to take for his own use.” Note 2 to the 1068th section of 2 
Story’s Equity, and the authorities there referred to. Also 
section 979a and section 979b. Stubbs vs. Sargon, 2 Hen. 
Rep., 295; Ommany vs. Butcher, 1 Turn and Russ, 260; 
VoL. II. 12 
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Fowler vs. Garlicke, 1 Russ & Mylne, 232; Wood vs. Cox, 1 
Hen. Rep., 8317. Many other anthorities might be quoted 
to prove these propositions, but we suppose these to be suf- 
ficient. They clearly refute the proposition of the judge in 
his first opinion that “ the testator intended to leave the whole 
matter under the control and discretion of the executors and 
devisees,” ergo, if the trust could not be enforced the court 
could not interfere against the trustees. 

This idea of the judge is distinctly met by the case of 
Stubbs vs. Sargon, 2 Hen., 255, and by the doctrine enun- 
ciated in the 979th section of Story’s Equity. So in Frazer 
vs. Frazer, 2 Leigh, 547, and in Gallego’s ex’or vs. Attorney 
General, 3 Leigh, 450. In this latter case the testator gave 
to the trustess, named in the will, the property in question 
their heirs and assigns forever, as in this case, and yet it was 
not pretended that they were to retain the property. 

The authorities referred to by tle judge we respectfully 
submit do not sustain his decree. They are to the effect 
that where the legatee has an option left him to do or not 
to do, there a request is not equivalent te a command. 
Here there is no option left. The executors are requested 
to give the entire proceeds of the estate to “the propaga- 
tion of the Gospel in foreign lands.” They can not say we 
have an.option to do it or not to do it, and, therefore, we 
will not do it. We will keep it ourselves. This would cer- 
tainly not be executing the will. There being no option 
left, the request is equivalent to a command, just as much 
so as the bequest in Gallego vs. Attorney General of 2,000 dol- 
lars “to be distributed among needy, poor and respectable 
widows.” 


MaxweELL, J. The testator Miller, by a will made by him 
bearing date on the 15th day of September, 1845, gave all 
the residue of his property to his friends Chandler and AI- 
derson, in fee simple, and appointed the said persons the 
executors of his will. After the death of Miller the said 
will was probated and the said Alderson qualified as execu- 
tor. Afterwards, the appellants here, who claim to be the 
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heirs at law of Miller, filed their bill to have probated and 
construed a codicil to said will, bearing date on the 6th day 
of June, 1856, and alleged to be in the possession of the 
said Chandler and Alderson. The bill claims that the cod- 
icil is a revocation of the will as to the residuum, and that 
the codicil is itself void for uncertainty, by reason of which 
the testator died intestate as to the residuum of his property 
and it descended to his heirs at law, the appellants. 

The codicil is in these words: ‘I, Peter Miller, of Mon- 
roe county, Virginia, do request my executors, H. J. Chan- 
dler and L. A. Alderson, to give the entire proceeds of my 
estate, when said estate shall fall into their hands, accord- 
ing to my will, to the propagation of the Gospel in foreign 
lands, Given under my hand,” &c., and signed by him. 

When the cause came on to be heard the bill was dis- 
missed, but the complainants took an appeal to the court of 
appeals of Virginia, where that decree was reversed and the 
cause remanded, with directions to the court below to send 
the codicil to the county court of Monroe county for probate, 
that being the court in which the will was probated. The 
codicil was probated by the county court as a testamentary 
paper, and afterwards the cause was again heard in the cir- 
cuit court and the bill again dismissed and another appeal 
taken to the court of appeals of Virginia, whence it has 
been transferred to this court by operation of law. 

The appellants claim that the court erred in dismissing 
the bill and not rendering a decree according to the prayer 
of the bill; that all the property embraced in said codicil 
passed to the heirs at law of Peter Miller, deceased. The 
first question to be considered is whether or not the object 
expressed in the codicil “the propagation of the Gospel in 
foreign lands” is too indefinite and uncertain to be executed. 

In a late case, Wheeler vs. Smith, 9 How., 76, in the su- 
preme court of the United States, this question was ex- 
amined quite extensively. In the will in that case the tes- 
tator, after making a number of specific bequests, declared : 
‘The residue of my estate is left in trust of Hugh Smith, 
Robert J. Taylor and Phineas Janney, for such purposes as 
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they consider promise to be most beneficial to the town 
and trade of Alexandria. Ifany difficulty occurs in con- 
struction as to any of my bequests, R. J. Taylor is espe- 
cially charged to give said construction.” The said Smith, 
Taylor and Janney were appointed executors. In a codicil 
the testator declared, ‘“‘I leave the residue of my estate, af- 
ter paying all bequests and.appropriations, to some disposi- 
tion thereof which my executors may consider as promising 
most to benefit the town and trade of Alexandria. Now I 
leave the same entirely to their disposition of it in such’ 
manner as appears to them promises to yield the greatest 
good.” 

The court held unanimously that the devisees were too 
uncertain and could not be sustained. Judge McLean, in 
delivering the opinion of the court, makes this statement, 
“Tn a late case in Virginia, not yet reported, of Brand’s ad- 
ministrator vs. Brand, et al., the following devise was held to 
be void: ‘ Third, I give to the Rev. W. J. Plummer, D. D., the 
residue of my estate, both real and personal, in trust for the 
board of publication of the Presbyterian church in the 
United States.’”” Ido not find that this case has yet been 
reported. 

All the Virginia cases are to the same effect as the above 
eases. From the principles laid down in the cases referred 
to it is clear that the devise in the codicil under considera- 
tion is void for uncertainty in the devisee. 

This brings us to the next question, which is, th~ devise 
in the codicil being void for uncertainty does the codicil 
nevertheless revoke the will as to the property mentioned 
in the codicil ? 

It is well settled that a second will, inconsistent with the 
first, perfect in its form and execution, but incapable of op- 
erating as a will on account of some circumstance dehors 
the instrument, may nevertheless be set up as a revocation 
of the first. 8 Lomax Dig., 61, Loughton vs. Atkins, 1 
Pick., 545. 

Story, in his Equity Jurisprudence, vol. 2, sec. 1068a 


says, ‘In short, it may be stated, as a general result of the 
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cases, in the language of Lord Eldon, that, whether the 
words of the will are those of recommendation, or precatory, 
or expressing hope, or that the testator has no doubt, if the 
objects, with regard to which such terms are applied, are 
certain, and the subjects of property to be given are also 
certain, the words are considered imperative, and create a 
trust.”” And in section 1070, he says, “‘ wherever, therefore, 
the objects of the supposed recommendatory trusts are not 
certain or definite ;—wherever the prior dispositions of the 
property import absolute and uncontrolable ownership; in 
all such cases courts of equity wil! not create a trust from 
words of this character.”” The same doctrine will be found 
in the case of Moggridge vs. Thackwell, 7 Ves. 84; 

vs. the Bishop of Durham, 10 Ves., 536. 

The rule then is that wherever the words are imperative, 
though inoperative by reason of some incapacity in the 
devisee, they operate a revocation of a former will, and 
whenever the words are precatory, or expressing hope, desire 
or request, if the object of the hope, desire or request be 
certain and definite the words are considered imperative, 
and are held by the courts to create a trust for the purpose 
indicated, and operate a revocation of a former will. But 
whenever the prior dispositions of the property are com- 
plete and the words are precatory, or expressing hope, de- 
sire or request and the object of the hope, desire or request 
be uncertain and indefinite the words will not be held to 
create a trust or be construed to revoke a former will. 

In the will of Miiler the property is given to Chandler 
and Alderson to be equally divided between them, in fee 
simple. They are also named as executors. In the endicil 
the language is, “‘I do request my executors, Chandler and 
Alderson, to give, &c.” 

According to the will then they would take the residuum 
in absolute and uncontrolable ownership, and the objects of 
the recommendatory trust mentioned in the codicil being 
uncertain and indefinite a court of equity cannot, according 
to the authorities, construe the words of the codicil to create 
a constructive trust which would fail for uncertainty, merely 
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for the purpose of working a revocation of the will to de- 
feat the residuary devisees. 


It seems to me that the decree dismissing the will is right 


and that it will have to be affirmed, with damages and costs 
to the appellees. 


The other judges concurred. 


DECREE AFFIRMED, 
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WAbeeling. 
SamugEL M. Bett vs. Joun BELL. 
* January Term, 1869. 


1. B., who was a resident of Pennsylvania, was proceeded against by foreign 
attachment in chancery. He appeared before the judge of the circuit court 
in vacation, and gave bond to satisfy the decree of the court, if any should 
be rendered against him, and the fund attached was released to him. 
Three months afterwards he presented a petition and bond for the remo- 
val of the cause from the State court to the Federal court. HeEup: 





That his voluntary act in going into the State court and submitting 
himself to its jurisdiction by appearing to the attachment, was a 
complete waiver of the privilege which he would have had if he 
had been compelled to appear against his will by the mandate of 
the court. 


2. The right of removing a cause from a State to a Federal court is a privi- 
lege to be exercised at the option of the party defendant, but to oust the 
general jurisdiction of the State court the party seeking to do so should 
avail himself of the privilege at the earliest opportunity. 


3. The bond tendered in such case must provide for the appearance of the ap- 
plicant in the cause in the Federal court. 


4. Where the parties plaintiff and a part of the defendants, in a suit in a 
State court, are resident in the State, there can be no removal to the Fed- 
eral court. 


5. B. was an agent for the sale of a tract of land, and concealed from his prin- 
cipal the knowledge which he had acquired as such agent respecting the 
price at which the land cou!d be sold, and taking undue advantage of his 
position as agent purchased the land from the principal, who was then 
ignorant of material matters affecting the value thereof at that time, and 
sold it for a much larger sum. HeELp: 


That it was the duty of B. to have disclosed to the principal his knowl- 
edge thus acquired before he made such purchase, and that he 
must account to the principal for the sum he received for the land, 
over and above the amount paid by him to the principal. 











* This case was argued at July term, 1868, when Harrison, J., was absent 
from illness. 
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This cause was heard in Ohio county, and the bill was 
filed at April rules, 1865. The matters arising on the ques- 
tion of the removal of the cause from the State to the Fed- 
eral court is fully stated in the opinion of the judge. 

The bill charged that John Bell, the complainant, of Bel- 
ton, in Marshall county, being in bad health, was desirous 
of selling the tract of land on which he resided, and ap- 
pointed his brother, Samuel M. Bell, of Washington county, 
Pennsylvania, as his agent to find a purchaser for his land, 
and agreed to pay him 300 dollars for his trouble; that the 
defendant Samuel M. Bell, finding that he could not sell 
the land for 45,000 dollars, fraudulently represented that he 
could sell the land for 16,000 dollars, but that it was neces- 
sary to make title to the defendant at once, which he ac- 
cordingly did. That in fact the defendant did sell the land 
for 45,000 dollars and had received the money therefor, and 
had refused to account to the complainant for any part 
thereof except the 16,000 dollars, deducting therefrom the 
300 dollars ; that there was due him 28,700 dollars from the 
defendant, and that there was estate or debts due the defen- 
dant from the M. & M. Bank of Wheeling. The bill asked 
that the defendant be required to account tor the residue of 
the 45,000 dollars. The defendant answered, denying that 
the complainant was unable to attend to his own business, 
and that he was his agent, but that he was verbally re- 
quested by the complainant, in the spring of 1864, to assist 
him in the sale of his land; that he had no authority to con- 
tract for the sale of the same; that the price demanded by 
the complainant for the land was 16,000 dollars, which was 
its full value at the time of the purchase by him and when 
it was conveyed to him by deed, to wit: on the 23rd day of 
January, 1865. That he made efforts to sell it in the fall 
and winter of 1864 for 16,000 dollars, but not being able to 
do so concluded to purchase it himself, and made a contract 
with the complainant for the purchase on the 8rd day of 
January, 1865, for the sum of 16,000 dollars, 1,000 dollars 
whereof was paid down and the residue was to be paid 
April 1st, 1865. That at the time of the purchase he did 
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not know the party to whom he subsequently sold, one Col. 
L. 8. Stephenson, and had made no contract of sale for the 
same. That about the 19th of January, 1865, he notified 
the complainant that he would pay him the whole of the 
purchase money, and asked him to convey the land to him, 
which he did on the 23rd day of January, following, when, 
through his brother, James R. Bell, who wrote the deed, he 
paid him by a check on the M. & M. Bank, of Wheeling. 
He denied having told the complainant that at the time of 
making the contract he had sold the land for 16,000 dollars, 
and that he was acting as an agent, but alleged that from 
that time he was acting in his own behalf and was not ac- 
countable to any one. 

Several depositions were taken by both parties to prove 
the allegations of the bill and answer. It was proved for 


the complainant that in December, 1864, the defendant had * 
stated that he was the agent of the complainant for the sale ° 


of the land, that he had been with Col. Stephenson to examine 
the property in January, 1865; that Stephenson had stated 
that the defendant had sold the property as the agent of the 
complainant. That about the time of the sale to the defen- 
dant the complainant was in bad health, and at times was 
not thought to be in his right mind. That about the 2d or 
3d of January, 1865, the defendant had stated to a witness 
that he was going to sell the Jand of the complainant, that 
he was in bad health and could not live long and his busi- 
ness ought to be settled up. The testimony of several wit- 
nesses was to the same effect as the above. That about the 
17th of January, 1865, the defendant stated that he had 
sold or was about to sell the complainant’s land, for the 
sum of 16,000 or 17,000 dollars; that his brother, the com- 
plainant, was unwell and had authorized him to do so and 
he was to receive 500 dollars for his trouble, and that Col. 
Stephenson was travelling in company with the defendant 
at the time he made these statements. That in February 
or March, 1865, the defendant in conversation with some 
‘parties on the flat farm, at Belton, told them, in reply to a 
question as to the conditions on which he had bought the 
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property, that the defendant had employed him as his agent 
to sell the property at 16,000 dollars, nothing less than that 
sum; anything over 16,000 dollars John Bell, the com- 
plainant, was entitled to, and the defendant had been paid. 
300 dollars for his services. It also appeared by exhibits 
filed with the depositions of some of the witnesses that the 
defendant had contracted with Col. Stephenson for the 
land on the 16th day of January, 1865, at the price 
of 45,000 dollars, 2,000 dollars whereof was paid at the time, 
20,000 dollars was to be paid March Ist, 1865, and the resi- 
due was to be paid on the first of April, following; and that 
the defendant conveyed the land by deed to certain parties 
to whom he was directed to do so by Col. Stephenson, on 
the 28th day pf February, 1865, in fee simple. For the de- 
fendant it was proved that the complainant had said on or 
about the time of his conveyance to the defendant, that he 
did not believe that the land had been sold for 45,- 
000 dollars by the defendant, and if he had done so he did 
not care as he had got all he asked for it, had got his money 
and was satisfied. There were two or three depositions to 
this effect. It was also proved by the defendant that the 
complainant had stated that he had sold to the defendant 
and did not know any one else in the contract, and that it 
was not an option sale, it was a sure thing, and he had got 
his money; that he did not care much about oil excite- 
ments, he had sold for his price, made the deed and got the 
money. 

In May, 1867, an amended bill was filed by the com- 
plainant setting up the new matter disclosed. by the exhibits 
filed with the depositions, viz: that the defendant learning 
that he could sell for more than 16,000 dollars, fraudulently 
represented that sum as all he could get for it, and the com- 
plainant being wholly ignorant of the negotiations of the 
defendant with other parties, conveyed the land to him, 
whereas in truth and in fact the defendant had sold and 
contracted to convey the same to other parties for the sum 
of 45,000 dollars before the complainant’s conveyance to 
him. 
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To this the defendant answered, denying any agency as 
before or any fraud on his part, and alleging his purchase 
by the contract of January 3d, 1865, before the contract 
with Col. Stephenson on the 16th of January, 1865; that 
to enable him to sell for the sum of 45,000 dollars he had 
to take stock in an oil company which was then boring and 
operating on the land, and he did not yet know what his 
liabilities might be in respect to the result thereof. 

The circuit court of Ohio county decreed in May, 1867, 
that before the contract for sale on the 3d day of January, 
1865, the defendant was the agent of the complainant for 
the sale of the land; that he concealed from his principal 
the knowledge which he had acquired as such agent re- 
specting the price at which the land could be sold, and 
taking undue advantage of his position as such agent pur- 
chased the land from his principal, who was then ignorant 
of material matters affecting the value thereof at the time, 
which it was his duty to have disclosed to the principal: 
therefore it was adjudged that the defendant was liable to 
pay over to the complainant the residue of the 45,000 dol- 
lars over and above the sum paid by the defendant to.the 
complainant, less 300 dollars, which he was to receive for 
his services, with interest from the time the money was re- 
ceived by him. 

From this decree the defendant appealed to this court. 


Peck & Hubbard for plaintiff in error. 

This was a suit by foreign attachment, by John Bell 
against Samuel M. Bell, upon a claim of 28,700 dollars, for 
so much money had and received for his, John Bell’s, use. 

The bill was filed at the April rules, 1865. Money had 
been attached in the possession of the Merchants and Me- 
chanics’ Bank, of Wheeling, which was released by a bond 
under the act. 

The bill, in substance, claims that John Bell, living in 
Marshall county, was seized of 1,200 acres of land, and 
being in bad health, and wishing to sell his land in order to 
make suitable provision for his wife and children, employed 
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his brother, S. M. Bell, who lived in Pennsylvania, to en- 
deavor to sell the same, and was to pay him 300 dollars for 
his services. 

That S. M. Bell, finding he could dispose of the same at 
45,000 dollars represented that he could only sell it tor 16,000 
dollars, induced John Bell to sell and convey the same to 
him, in order that he could, as John Bell’s agent, convey 
the same to the purchaser, and did sell the same, as his 
agent, for the said sum of 45,000 dollars, about the 23d day 
of January, 1865, and paid him, John Bell, the sum of 
16,000 dollars less the 300 dollars for his services, and owes 
him the said 28,700 dollars, the balance of the said purchase 
money. 

The bill does not disclose one word about any written 
contract between the parties. 

The answer of 8S. M. Bell admits, that in the summer of 
1864, his brother, John Bell, requested him to assist him in 
the sale of the land, and fixed the price at 16,000 dollars. 
That he did make some efforts during the summer to do 
this, without effect. He explicitly denies any contrat what- 
ever for any agency, and he insists that at no time had he 
any authority to sell the same, or make any binding con- 
tract therein. That in the latter part of December, 1864, 
he proposed to purchase the land for himself, of John Bell, 
which resulted in nothing; but, that afterwards, on the 3d 
day of January, 1865, he entered into a written contract 
with John Bell to purchase the land for the sum of 16,000 
dollars; 1,000 dollars to be paid down, and was paid down, 
and receipted on the contract. The 15,000 dollars was to 
be paid on or before the 1st of April, 1865, and when paid, 
the deed was to be made. At this time John Bell lived on 
the land, at Belton. 

That, on the 16th day of January, 1865, S. M. Bell sold 
the land to Col. Stephenson, by a contract in writing, for 
45,000 dollars, and he was to, and did take out of that 1,000 
dollars of stock, and became a partner in a company who 
bored into the earth nearly 1,000 feet for oil, but found none. 

That, on or about the 21st of January, 1865, S. M. Bell 
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sent a letter froma Wheeling to John Bell, at Belton, en- 
closing a check for 15,000 dollars, the remainder of the pur- 
chase money. 

This was in such kind of funds that John Bell was cred- 
ited in the Merchants and Mechanics’ Bank with 15,037 
dollars and 50 cents. 

When John Bell received this check, he told his brother, 
J. R. Bell, that he would not convey his land until he had 
the money, and he having endorsed it and delivered it to 
J. R. Bell, James R. Bell came to Wheeling to find out if 
the check was good, and endorsed it, and it was paid, by 
giving John Bell credit therefor in the Bank. 

On the 23d of January, 1865, J. R. Bell wrote the deed 
and it was executed by John Bell, before him, as a notary 
public, and sent to 8. M. Bell. 

This money, it is alleged, was not paid out ot the money 
he afterwards, in February, 1865, got from the Boston 
company. 

Long after John Bell knew of the sale to the Boston com- 
pany, he professed himself to be entirely satisfied with the 
sale he had made, and insisted it had been a bona _ fide sale 
from himself to 8S. M. Bell. 

The questions arising are principally of fact: 

1. In the purchase and sale of the land, did S. M. Bell 
act on his own behalf or as the agent of John Beil? The 
plantiffin error contends that the proof is ample, that he acted 
on his own behalf and not on behalf of John Bell. If he 
acted on his own behalf, he cannot be called to any account 
for his act; if he acted as the agent of John Bell, he can be 
called to an account. 

We have seen that on the 3d day of January, 1865, by a 
contract in writing, John Bell agreed to sell his land to 8. 
M. Bell, and received 1,000 dollars of the purchase money. 

This, without proof to the contrary, would be conclusive 
that it was a sale and that 8S. M. Bell acted in his own 
behalf. 

3. On the 23d day of January, 1865, the remainder, in 
full, was paid and received, without anv deduction what- 
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ever, and the deed was made and delivered to 8. M. Bell by 
John Bell, after he had said that he would not make the 
deed without the full payment of the money. 

Now, if he was conveying to S. M. Bell for the purpose 
of enabling him to make the deed to some oue else, as his 
agent, he would not have demanded the money, only as his 
agent should receive it. 

This is rather conclusive as to any agency in the matter. 

In additivn to this, he afterwards, and after the company 
had commenced its operations, made admissions and decla- 
rations to his neighbors strictly in conformity with the facts 
thus stated, and seemed to greatly rejoice that he had made 
this sale. He even bragged about it, and compared it with 
the optional sales his neighbors had made of their land. 

The land, in fact, had never been worth over 16,000 
dollars. 

The plaintiff insists that the bill ought to have been dis- 
missed on its merits. 

There is another question in the case: 

When the defendant below appeared in the case, he filed 
his petition, showing that he was a citizen of the State of 
Pennsylvania and had been sued here by a citizen of the 
State of West Virginia, and that the claim was over 500 
dollars exclusive of costs, praying for the removal of the 
same to the Federal court, under the act of Cougress, 
This motion the circuit court refused, and S. M. Bell ex- 
cepted. He now claims that the decree should be reversed 
for that cause, and be sent back to the circuit court with di- 
rections to certify the case to the Federal court. Gordon 
vs. Longest, 16 Pet. Rep., 97-104. 


Lamb § Paull for the defendant in error. 


Brown, President. This was a foreign attachment, un- 
der the statute, by the plaintiff, John Bell, against the Mer- 
chants’ and Mechanics’ Bank of Wheeling, and the absent 
defendant Samuel M. Bell, to attach in the hands of the 
bank some 28,700 dollars, due from said bank to said ab- 
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sent defendant. The process was executed on the bank 
and an order of publication awarded and duly executed 
against the absent defendant. 

In this state of the case the absent defendant might ap- 
pear at rules and do what was necessary to protect his in- 
terests. By the 13th section, chapter 151, Code of 1860, he 
might release from the attachment the estate attached by 
giving bond with condition to perform the judgment or de- 
cree of the court. This bond to be taken by the officer 
serving the attachment. 

And by the 15th section of same chapter, the circuit 
court might in vacation discharge the attachment on the de- 
fendant’s giving bond with security to pay or satisfy the 
decree, if any should be rendered for the plaintiff in the 
suit. And so the absent defendant did; for on the Ist day 
of August, 1865, he appeared before the judge of the said 
court in vacation, and on his motion the attachment in the 
cause was discharged, upon his giving bond and security 
before the clerk of said court, conditioned according to law, 
which bond he thereupon gave, but made no motion then 
for the removal of said cause to the Federal court. <After- 
wards, at the next term of said court; to wit: on the 81st 
day of October, 1865, the said defendant, Samuel M. Bell, 
presented in court his petition and bond for the removal of 
said cause from the State to the United States court. But 
the court, upon consideration of the motion, overruled the 
same, and then proceeded to decide the cause upon its merits. 
This refusal of the court to remove the cause is now as- 
signed for error and is the first question to be determined 
in the cause. The right of removing a cause in any par- 
ticular instance from the State court to the Federal court is 
a privilege and not a duty, and may be exercised or not at 
the option of the party defendant entitled to the privilege ; 
but to oust the general jurisdiction of the State court the 
party who would avail himself of the privilege should do it 
at the earliest opportunity, because like a plea to the juris- 
diction or other dilatory plea, it should not be used for de- 
lay, if delayed in the use. 
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The facts stated show that the absent defendant appeared, 
gave bond and security to satisfy the decree of the court, 
and obtained a discharge of the fund attached, but made no 
motion for removal of the cause until the next term of the 
court, about three months after his first appearance. Here 
then was delay in the use of a privilege claimed which 
might not be used for delay. ~ Redmond vs. Russell, 12 John., 
153; Gibson va. Johnson, Peter’s C. C. R., 44; State of Penn- 
sylvania vs. Corbett, 3 Dallas, 467; also 1 Paige’s Chy Rep., 
153. There is another fatal objection to the motion for re- 
moval, and that is, that the bond tendered by the applicant 
for the removal did not provide that he should appear in the 
cause in the Federal court. It simply provided “ for his en- 
tering in such court—copies of said process against him ;” 
but omitted the succeeding clause of the statute, “and also 
for his there appearing,” &. -As he was not a resident of 
West Virginia, but of Pennsylvania, and the subject matter 
a foreign attachment, the Federal court in this State had no 
jurisdiction of his person nor of the subject, and it was 
therefore of the highest importance that he should enter his 
personal appearance and that the bond should provide for it 
if the case was to be removed. 

Again, one of the defendants was a resident of this State 
and therefore the Federal court had no jurisdiction on ac- 
count of the parties plaintiff and part of the defendants 
being residents of the State, and consequently there could 
not be a removal on that ground. Ward vs. Arredondo, 1 
Paine, 410; Conkling’s Treat., 154-5. 

Nor could the defendant below have been sued in said 
court as he was not a resident in the said district, and if he 
had been he might have pleaded the fact of his non resi- 
dence in abatement. It is not competent theretore for the 
defendant below to oust the State court of its rightful juris- 
diction and give it to the Federal court which had none; 
neither over the subject, because it was a foreign attach- 
ment; Picquet vs. Swan, 5 Mason, 35; Toland vs. Sprague, 
14 Peter, 300; nor over the person of the defendant, because 
he was a non resident. The attempt to oust the State court 
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is made under the 12th section of the judiciary act, which 
authorizes such removal when the suit is brought by a citi- 
zen of the State in which the suit if against a citizen of 
another State. 

Now it is manifest that the object of this act was to secure 
the defendant, who has no choice in the matter, against the 
supposed advantage the plaintiff might have in selecting 
the courts of his own State instead of the courts of the de- 
fendant’s State. If the plaintiff chose to go into the defen- 
dant’s State and sue him there the defendant had no right 
of removal, And it would seem but correlative if the de- 
fendent should go into the plaintiff’s State, and there vol- 
untarily submit himself to the jurisdiction of the State court 
by appearing to a foreign attachment, that he too should 
not in such case have the privilege of removal. 

The plaintiff males his own selection while the defendant 
is compelled to appear by the process of the court having 
jurisdiction of his person. But if a person whose property 
is attached, himself not amenable personally to the court 
because beyond its jurisdiction, chooses to go of his own ac- 
cord and submit himself personally to its jurisdiction, by 
appearing to the attachment, he is no more within the rea- 
son and equity of the statute than the plaintiff is. Indeed, 
as respects the object and spirit of the act, he is in fact, 
thofgh not in name, the plaintiff And it is the substance 
and not the name that is to be regarded when the terms of 
a statute are sought to be perverted to defeat the end in 
view in its enactment. 

I think, therefore, that if there were no other ground for 
overruling the motion for removal, the voluntary act of the 
defendant in going into the State court and submitting him- 
self to its jurisdiction, by appearing to the attachment, was 
a complete waiver of the privilege which he would have 
had if he had been compelled to appear against his will by 
the mandate of the court. 

In the case of Pollard vs. Divight, 4 Cranch, 421, the de- 
fendant having without objection obtained a removal of the 
eause from the State court to the Federal court; afterwards, 

VoL, III. 13 
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when judgment was rendered against him in the court of 
his choice, appealed to the supreme court of the United 
States and there alleged the want of jurisdiction in the Fed- 
eral courts over foreign attachments, as a ground to defeat 
the jurisdiction of the very courts he had himself invoked. 
The other side which might more properly have objected 
made no such objection. 

The court in that case overruled the objection, saying that 
the appearance of the defendant made the proceeding per- 
sonal as to him, and such was unquestionably true. The case 
on its merits was glaringly erroneous and unjust to the de- 
fendant, and the court would very naturally be inclined to . 
give relief where the merits of the cause demanded it, and 
the appellee raised no objection to the jurisdiction, and 
where the appellant who had invoked its action ought not 
to be heard to deny its authority. 

The distinction between that case and this is, that the ap- 
pellant in that case who objected to the power of removal 
had himself obtained the removal, while the other party 
made no such objection, either to the removal or to the right 
of removal. 

Here, however,.the objection comes from the other side, 
and from the party that is not estopped by his own acts to 
make it. P 

I think, therefore, that the application for removal was 
properly overruled by the circuit court. 

And on the merits of the case I see no good reason to dis- 
turb the decree of the court below, since the law of the 
case is plain and simple, and the facts and circumstances of 
the case would not justify this court in reversing the con- 
clusions arrived at by the court below. 

I am of opinion, therefore, to affirm the decree of the 
circuit court with costs to the appellee. 








































Maxwell, J., concurred. 


DECREE AFFIRMED. 
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CAbecling. 
Joun M. Sniper vs. Saran C. Myers, et al. 


January Term, 1869. 


1. Where the averment in a declaration was that the defendant broke and en- 
tered the close of the plaintiffs, situated in the town ec’ R., in the county 
of H., to which the plea of not guilty was entered, 1 is proper to admit 
testimony to show the breaking and entering of avy close in that place, 
and as tending to show the manner of the breaking and entry upon the 
close, and the injury sustained thereby. 


2. A party having title and right of possession may maintain trespass for in- 
jury done to real estate without being in actual possession at the time of 
the alleged trespass. 

3. An affidavit for a new trial upon the ground of newly discovered evidence, 
is not sufficient unless it state that the party seeking the benefit of it has 
used due diligence to discover and procure the evidence before the trial, 
and discloses the facts he can p:> > ead by whom he can do so. 





This was an action of trespass quare clausam fregit, brought 

to August rules, 1866, in Hampshire county. The declara- 

tion averred that on the 1st day of September, 1863, the de- 

fendant with force and arms, &c., broke and entered the 

close of the plaintiffs, situated in the town of Romney, 

‘and other wrongs to them the said plaintiffs then and there 

did, &c.”’ | 
On the trial, had in February, 1867, the plaintiffs offered 

evidence to show the pulling down of the house on the close, 

to which the defendant objected, but his objection being 

overruled, he excepted. The plaintiffs proved title in them- 

selves, but the property, it appears from the record, was va- 

cant at the time of its destruction, having been previously 

used by the forces of the United States for a bakery and 

for other purposes, whenever they occupied the town. It 
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was also proved that shortly after the house was pulled down 
that the defendant fenced up the lot and used it until 1866. 

There was such conflict of testimony as to the value of 
the property that the court refused to certify the value 
proved. 

The defendant asked the court to instruct the jury that, 
if the plaintiffs were not in actual possession of the house 
and lot at the time of the alleged trespass they must find 
for the defendant. But the court modified the instruction 
so that if the jury believed they were not in possession, &c., 
they must find for the defendant. The court also instructed 
the jury, at the instance of the defendant, that the taking 
and carrying off of the property was not to be considered 
by the jury, bnt only the breaking and entering the plain- 
tiffs’ close and the damages necessarily arising therefrom. 

The jury found for the plaintiffs, and assessed the dam- 
ages at 300 dollars. The defendant moved for a new trial 
upon the ground of misinstruction by the court, and becagse 
of after discovered evidence. The substance of the affida- 
vit setting forth newly discovered evidence is given in the 
opinion of the judge. 

The court refused to set aside the verdict and grant a new 
trial, and the defendant excepted and brought the case here 
by a writ of supersedeas. 


C. J. Faulkner tor the plaintiff in error. 
C. Boggess for the defendants in error. 


Berksuire, J. This is an action of trespass guare clausam 
Sregit. There is but one count in the declaration and but 
one trespass charged in it, viz: that the defendant with force 
and arms broke and entered a certain close of the plaintiffs, 
situated in the town of Romney, in the county of Hamp- 
shire; and the usual alia enormia is added. 

On the trial two bills of exceptions to the ruling of the 
court were taken by the defendant. The first is for allowing 
the plaintiffs to give evidence, under the declaration, of the 
pulling down of a certain house of the plaintiffs, which the 
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court certifies in the bill of exceptions, constituted the act 
of breaking of said close. It is insisted by the counsel for 
the plaintiff in error that it was not competent for the plain- 
tiffs, under the general charge in their declaration of break- 
ing and entering the plaintiffs’ close and the alia enormia 
clause, to give evidence of the destruction and value of the 
house, inasmuch as no notice of such a demand was given in 
the declaration. That the pulling down of the house was 
not put in issue by the declaration, and that if the plaintiffs 
had intended to do so they should have averred it in the 
declaration, either as a distinct trespass or by way of aggra- 
vation or matter of special damage. And it is further 
insisted that nominal damages only for an unauthorized en- 
try on the plaintiffs’ close can be recovered in this action. 

Without conceding or disputing the correctness of these 
positions, it seems to me, the question of damages does not 
properly arise in the case and is certainly not involved in 
this exception. On the contrary the only question arising 
upon it is whether it was proper to allow this evidence to 
go to the jury under the issue made, for any purpose. 
What is that issue? The averment is that the defendant 
broke and entered the plaintiffs’ close, situated in the town 
of Romney, in Hampshire county. There is no demurrer 
to the declaration, but these averments are traversed and 
put in issue by the plea of not guilty. 

It is very clear, therefore, that the plaintiffs, under this 
issue, had a right to show the breaking and entering of any 
close owned by them in the town and county aforesaid. 
And as tending to show the character and manner of the 
breaking and entry upon the close and the injury sustained 
by the plaintiff by reason of such breaking and entry, I 
think the evidence was admissible, and that the court did 
not err in permitting it to go to the jury for the purpose. 
4 Rob. Prac., 595; Gilmore, 221; Baily vs. Butcher, 6 
Grat., 144. 

The question of damages, as I have before remarked, ean- 
not be affected by this testimony, for the reason that no in- 
structions were asked touching that question, and the mo- 
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tion for the new trial is based not upon the ground that the 
verdict was contrary to the evidence or the damages exces- 
sive, but because of misdirection to the jury, and surprise and 
after discovered evidence. The second exception taken to 
the opinion of the court is for overruling the motion for a 
new trial. This motion, as before stated, is based upon the 
ground of misdirection to the jury and the alleged discov- 
ery of new evidence since the trial. 

The misdirection complained of is the refusal of the court 
to give the instruction asked for by the defendant, set out in 
his second bill of exception, and the giving in lieu thereof 
the instruction as modified by the court. But in this I 
think the court committed no error. The instruction moved 
by the defendant asserts that the plaintiffs could not main- 
tain their action, unless they were in the actual possession 
ot the house and lot at the time the trespass was committed. 

This position, however, is clearly untenable. For, how- 
ever it may have been formerly doubted, it has been long 
and well established that trespass to real estate may be 
maintained upon constructive as well as actual possession, 
and that a party having the title and right of possession, in 
the absence of any adverse possession, by legal intendment, 
has such constructive possession in law and may maintain 
trespass for an injury done to such real estate. 

I think, therefore, that the instruction given by the court, 
which is in substance the same as that allowed by the de- 
fendant, except the term possession is substituted for actual 
possession, correctly propounds the law, and there was no 
error in giving it. 

The affidavits filed by the defendant, as an additional 
ground for a new trial, on account of the discovery of new 
evidence since the trial, it seems to me, are wholly insufli- 
cient for that purpose. They assert in substance that the 
defendant, since the trial, for the first time, has discovered 
that a certain William Harper, of Dubuque, Iowa, will give 
material evidence, such as will enable him, as he thinks, 
upon sundry grounds to make a successful defence to the 
suit; also that he was surprised on the trial by the evidence 
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introduced by the plaintiffs as to the pulling down of the 
house, and that by filing special pleas under a new trial he 
can justify the trespass, and, as he verily believes, deteat 
the action, and the witness by whom he can prove these 
facts is a non resident of the State, &c. There is no aver- 
ment, however, that he used due diligence, or any diligence, 
te discover and procure the testimony before the trial, nor 
does he disclose what facts he can prove nor by whom (except 
one) he can prove them. 

It is very clear, therefore, that the court did not err in re- 
fusing a new trial on the basis of these affidavits. 

{ am of opinion to affirm the judgment with costs and 
damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Wheeling. 


GerorGE SNIDER ef al. vs. CHRISTIAN SNIDER e al. 
January Term, 1869. 


1. A decree rendered in November, 1861, by the pretended court of appeals 
of Virginia, at Richmond, acting under the authority of the citizens of 
Virginia in insurrection and open war with the United States and the re- 
stored government of Virginia, is not obligatory upon parties to a cause 
pending in said court on the 17th of April, 1861. 


2. A will provides for the sale of all the real estate of the testator, by the ex- 
ecutor, and gives to the widow the interest of one third of the proceeds 
for life. Widow renounces the provision and claims dower, which is as- 
signed her. The executor proceeds to sell the reversionary interest in the 
land of which the widow ic endowed. It is held that the sale of the re- 
versionary interest is not within the time, scope and spirit of the power of 
sale conferred by the will. 


3. In such case the purchaser of the reversionary interest is not entitled to an 
allowance for improvements put upon the land after the service of the 
subpeena and bill filed to set aside the sale and cancel the deed from the 
executor to him. And the purchaser is liable for rents and profits, 
when the land is in his possession, after the death of the widow. 


Abraham Snider died seized of certain real estate in 
Berkeley.county. He disposed of his estate by will, pro- 
viding that it should be sold by his executor, and his widow 
should have the interest arising from one-third of the pro- 
ceeds of such sale for life; to seven legatees, his sons and 
daughters by a former wife, he gave sums amounting in the 
aggregate to 2,000 dollars; after the death of the widow the 
sum devised to her was to be equally divided among all his 
children. The widow renounced the provisions of the will 
and claimed dower, and a decree of the circuit court of 
Berkeley gave her 331 acres of land. Shortly thereafter the 
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administrator with the will annexed advertised the rever- 
sionary interest in the 331 acres for sale, and George Snider, 
a son by the second marriage, became the purchaser at the 
price of 55 cents per acre. Two of the legatees, Christian 
Snider and Daniel Snider, filed a bill at April rules, 1848, 
alleging the foregoing facts and asking that the sale by the 
executor to George Snider of the reversionary interest be 
set aside. The executor answered that he thought he had 
a right under the will to make the sale, and had done so 
and made a deed to George Snider therefor; that he had 
tendered to the legatees their share respectively arising 
therefrom, which in the aggregate amounted to 180 dollars 
and 39 cents, but they had refuscd to receive it. 

This sale was made in 1846; the testator died in 1845. 

George Snider answered, claiming the benefit of his pur- 
chase and denied fraud, alleged in the bill; he also claimed 
to have made large and valuable improvements since his 
purchase. 

The cause was referred to a master, who reported the land 
to be worth from 3 to 4 dollars per acre without any incum- 
brance of the widow’s dower, and worth 2 dollars with the 
incumbrance. He also reported the improvements made 
by George Snider to be worth to the reversion 500 dollars. 
The court decreed, i 1852, that George Snider be allowed 
for improvements made by him, that is for the then present 
increased value to the reversion. 

In October, 1858, the court entered a further decree, can- 
celling the deed from Robert K. Robison, the administra- 
tor with the will annexed, to George Snider, and the cause 
was again referred to a master commissioner to ascertain 
and report the value of improvements erected since the 
date of the purchase, who again reported the value to be 
500 dollars. The widow died in the spring of 1854, and 
the cause was again referred. It appeared by the report of 
the master that a!l the buildings and improvements made 
by George Snider, before the institution of the suit, had been 
made to the mansion house and was valued at 75 dollars, 
and the residue had been made after the service of the sub- 
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pena and the filing of the bill stating the object of the suit. 
It further appeared that the total present value of the land, 
not taking into consideration the value of the improvements, 
amounted to 1,158 dollars and 50 cents. In May, 1856, 
the further decree was entered, ordering the administrator 
with the will annexed, Robert K. Robinson, to sell the 331 
acres of land, unless the séven legatees in the will, whose 
legacies amounted to more than the land would bring at 
’ public or private sale, according to the report of the mas- 
ter, should elect to take the same in lien of their legacies ; 
and the cause was also referred to ascertain the rents and 
profits of the land since the death of the widow. Under 
this reference the master reported the rents and profits to 
be valued at 200 dollars. 

A final decree was had in October, 1857, confirming the 
land to the seven legatees, they having elected to take it un- 
der the provisions of the former decree, decreeing the sum 
of 200 dollars, the rents and profits, to the legatees, to be 
paid by George Snider, and giving the complainant costs. 
The administrator, Robinson, George Snider, and the resi- 
due of the legatees appealed. 


Stanton ¢ Allison for the appellants. 

The case of Brock vs. Philips, 2 Wash., 68, was a case in 
which the executor was authorized to sell so much land as 
was necessary, and devising one-half of the residue to his 
wife for life, and the other half to his children. The execu- 
tor sold one-half of the Jand and divided the balance be- 
tween his widow and children. The proceeds of the sale 
of the one-half proving insufficient to pay the debts, he sold 
the reversion of the half of the residue, which was assigned 
to the widow. The court held that he should have sold the 
portion assigned to the children which was unincumbered. 

In the case of Jackson vs. Ligon, 5 Leigh, 161, the testa- 
tor after making provision for his wife during her life and 
widowhood, provided that after his wife’s death or mar- 
riage his executor should sell his land. The widow re- 
nounced the will, and dower was assigned her. The exec- 
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utor sold during the life and widowhood of the widow. Held, 
that the will did not authorize a sale until the death or mar- 
riage of the widow. 

This establishes the proposition that the renunciation of 
the widow does not change the construction of the will or 
the powers of the executor. 3 Leigh, 179, 182-3. 

Where provision is made for a widow in a will, it will not 
bar her of dower, unless it is expressly stated to be in lieu 
of dower. Adsit vs. Adsit, 2 Johns., Chy Rep., 450; Smith 
vs. Kinshire, 4 Johns., Chy Rep., 9; Higginbotham vs. Cornr- 
wall, 8 Leigh, 83. 


Charles J. Faulkner for the appellees. 

The case of Brock vs. Philips, 2 Wash., 68, establishes 
that the purchaser of land sold by an executor or administra- 
tor under aspecial power is bound tolook toand to understand 
the extent of that power; and that the principle caveat emp- 
tor strictly applies in such case. If in selling the reversion 
the executor exceeded his power in Brock vs. Philips, where 
there were debts to pay, the administrator certainly ex- 
ceeded his power in this case where there were no creditors 
to be provided for and the interests of legatees were alone 
to be consulted. 

Courts, seeing “the sacrifice inevitably attendant upon 
the sales of reversionary interests,” consider that “it is not 
fair to presume, where such power is not given by the tes- 
tator, that he could have designed it should be exercised by 
his executor.” Jackson vs. Ligon, 3 Leigh, 189. 

In this case, the testator has certainly not given any ex- 
press power to sell a reversionary interest; it was no part 
of his design that such a power should be exercised by his 
executor; not only so, but his intention in regard to selling 
the land out and out and dividing the money, could not, af- 
ter the widow’s renunciation, be carried ont by selling the 
dry reversion in what was assigned her for dower. S. C., 183. 
For, in this view, several objects were to be attained by 
means of the proceeds; part was to go to his wife, legacies 
were to be paid to seven children, and the balance was to be 
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divided among all his children. And all of these objects 
were frustrated by the widow’s renunciation; she taking 
another interest by the assignment of her dower; and this 
chance in the subject of the power rendering that subject— 
when it became a mere dry reversion—incapable in that 
state of raising what was intended for the children. 

Moreover, even if there was a power to sell, sale should 
not have been made at so low a price and at the time it was, 
when there were no debts requiring the sale and it was ob- 
jected to by some of the Jeratees, and the objection was not 
merely to a sale at the March court. Raney deposes to a 
conversation at that time with the administrator, in which 
both “Christian and Danie! Snider objected to the sale of 
dower until after the widow’s death.” When there was 
such objection, the proper course was to wait for the decree 
of a court of equity. 

On this ground, as well as on that stated in the opinion 
of the circuit court, it was proper that the sale of this land 
—ascertained by the commissioner’s report to be worth 3 dol- 
lars and 50 cents per acre or 1,158 dollars and 50 cents— 
should not be allowed to stand. It is no sufficient answer, 
that some of the legatees may have preferred a sale. If 
they did, they might have had their own interest sold, but 
not have had a sale embracing interests of others who ob- 
jected, at least not without a decree. 

Nor is this a case in which there has been any unreason- 
able delay. For the sale was on the 13th of April, 1846, 
for one-third cash and the residue in two equal and annual 
payments, and the suit was brought vefore the two years 
expired. In fact, the purchaser knew of the plaintiff’s ob- 
jection, was prepared to expect the bill, and in his answer 
makes no objection on the ground of delay. 

Under the decree of May 4, 1852, witnesses were ex- 
amined and a report made. The purchaser exéepting to 
that report, the cause was heard on the report and excep- 
tions, and a decree made December 13, 1852. Witnesses 
were again examined, another report was made, and the re- 
port. was recommitted May 3d, 1853. Other depositions 
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were taken, another report was made; and then was entered 
the decree of October 4th, 1853, whereby the sale was set 
aside and the cause recommitted with instructions. Further 
depositions were taken, and the cause was heard at Septem- 
ber term, 1855, upon a report filed December, 1854, and the 
exceptions thereto; and thereupon it was decreed, that the 
cause be recommitted to the commissioner with instructions 
to re-state and settle the matters theretofore referred to 
him. 

The report of April 26, 1856, purports to be, and in fact 
was, under the decree made at September term, 1855. It 
states that “the only building erected upon the land since 
the death of Abraham Snider, and before the institution of 
this suit, is an addition to the mansion house in which the 
widow lived.”” Upon the testimony before him, the com- 
missioner estimates it at 75 dollars cash to the widow, by 
whom it was done: and he concurs with the witnesses, that 
“this building does not impart any additional value to the in- 
heritance.”” Te further finds that “all the other buildings 
were erected upon the land since the institution of this suit, 
and long after the subpcena was served in this case on 
George Snider and the bill filed stating the object of the 
suit.” Of course, he takes no account of them. 

The cause was heard September 22, 1856, upon this re- 
port, to which no exception was filed, and the same was ap- 
proved and contirmed. It being thus ascertained that the 
purchaser was entitled to nothing for improvements or labor 
on the land, and the widow having died the decree of Sep- 
tember 22, 1856, referred the cause to a commissioner to 
take an account of the rents and profits of the land since 
her death. And then was made the report of September 
10, 1856, and no exception being taken either to this report or 
to that of April 26, 1856, both were confirmed and the de- 
cree of October 3, 1857, properly directed payment of what 
was by the last report charged for the rents and profits. 

The testator having died in 1845, and the administra- 
tion account being only since June 7, 1849, and beginning 
with the balance then due the estate, the inference is that 
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the proceeds of the other land sold by the administra- 
tor were before the 7th day of June, 1849, applied to pay 
debts, and not to satisfy the seven legacies, either whole or 
in part. The fact that there was no such satisfaction, and 
the further fact that the residuary legatees have no interest 
in the sale of the 331 acre tract, are both esiablished by the 
report of April 26, 1856, which takes an account of the 
pecuniary legacies chargable on the real estate and states 
it so chargable for the seven legacies, making together 
2,000 dollars, and states the value of the 331 acres to be 8 
dollars and 50 cents per acre, or 1,158 dollars and 50 cents. 
To this report there being no exception, and the same being 
confirmed, it thus appeared that the amount of the seven 
legacies were beyond any price which the land would pro- 
duce at public or private sale, and the court, by its decrees 
of September 22, 1856, and October 3, 1857, properly so de- 
clared and properly allowed them to take the land. 

The decree of May, 1852, directed the commissioner 
**to ascertain and report what disposition has been made by 
the administrator of Abraham Snider, deceased, of the 
funds arising from the sale of said reversion.” Under this 
decree the administrator made a report, showing what, upon 
the settlement of the administration account, appeared to 
be the balance remaining in the administrator’s hands. Out 
of this balance there can be refunded to the appellant so 
much as he has paid on account of the purchase money of 
the land. But he has failed to show how much he has so 
paid. The amount paid by him neither appears in the com- 
missioner’s report nor in the evidence. It is probable that 
the footing on which the appellant stood with the adminis- 
trator led him to think it was unimportant to prove what he 
had paid, or to obtain a decree therefor; and it is also proba- 
ble, that without any such decree he can obtain re-payment 
from the administrator. There is certainly no ground for 
reversing the decree as to this matter. But we are quite 
willing that the affirmance should be without prejudice toa 
preceeding by the appellant against the administrator to re- 
cover back what may be shown to have been paid. 
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1869. 


Jan’y Term, Snider et al. vs. Snider et al. 





Brown, President delivered the opinion of the court. 

This was a pending appeal in the supreme court of ap- 
peals of Virginia, at Richmond, on the 17th day of April, 
1861. Afterwaids, pendins the war, viz: on the 19th of 
November, 1861, a so-called decree was made in the case by 
certain learned gentlemen, who had been on the said 17th 
of April, 1861, and prior thereto, judges of the said court. 
This court will take judicial notice that the said gentlemen, 
who assumed to be a court, acted under the authority of 
those citizens of Virginia then in insurrection and open war 
against the government of the United States and the re- 
stored government of Virgin.a, and without and against the 
authority of the said government of Virginia; and by rea- 
son thereof and of the ordinance of the loyal people of 
Virginia in convention assembled, in June, 1861, were not, 
according to the principles laid down in the cases of Selden- 
ridge vs. Hawver, 2 West Va., 274, and Burkhart vs. Jennings, 
2 West Va., 242, either judicial officers, or a court of the 
State of Virginia, nor were their acts as such obligatory 
upon the parties to this cause. The court is of opinion, 
therefore, that the circuit court of Berkeley rightly over- 
ruled the motion made in that court after the formation of 
the State of West Virginia to enter the said preizided de- 
cree as the judgment of the court in the cause. 

And this court is farther of opinion that the power given 
by the will of the testator Abraham Snider, to his executor, 
to sell his real estate, was conceived in the expectation that 
his widow would accept and abide by the provisions made 
for her in said will, and with the purpose and intent that all 
his lands should be sold, free from incumbrance, and the pro- 
ceeds of the sale disposed of as directed in his will; and 
that the widow having elected to renounce the provisions of 
the will, and the tract of 331 acres in the bill and proceed- 
ings mentioned, having been assigned to her as and for her 
dower in the real estate of the testator, the sale by the ad- 
ministrator, with the will annexed, of said tract of land sub- 
ject to the incumbrance of the widow’s life estate therein, 
was not within the time, scope, and spirit of the power of 






208 ‘ COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Snider et al. vs. Snider et al. 1869. 





sale conferred by the will, and, consequently, that the cir- 
cuit court did not err in decrecing and ordering in its de- 
cree of the 4th of October, 1853, that the said sale be set 
aside, and that the deed from Robert K. Robinson to the ap- 
pellant George Snider, conveying the reversion in said tract 
of land, be cancelled and declared void. 

The court is further of opmion, that as it is shown by the 
proofs in the cause that the improvements put by the appel- 
lant George Snider, on said tract of land, have all been 
made since the service of the subpcena and the filing of the 
bill stating the object of the suit, the circuit court did not 
err in refusing to allow the appellant anything on account 
of said improvements. 

The court is of further opinion, that the circuit court did 
not err in holding the appellant George Snider to account 
for the rents and profits of said tract of land for the period 
that has elapsed since the death of Catherine Snider, the 
widow of the testator. 

The court is, however, further of opinion, that it does not 
appear by the record how much has been realized from the 
sale of the lands of the testator, other than the tract of 331 
acres, nor how much has been received by the seven lega- 
tees mentioned in the will, severally, on account of their re- 
spective pecuniary legacies, and so it does not appear satis- 
factorily that the residuary devisees would not be prejudiced 
by allowing the said legatees to take said tract of land in 
lieu of their legacies, or of the balance that may be due 
thereon; and, consequently, that the circuit court erred in 
its order of the 3d of May, 1856, and in its final decree, in 
allowing the said legatees, without the consent of all the 
devisees interested in the residuum of the estate, to elect, 
and in confirming their election, to take said land in pre- 
ference to and in lieu of their pecuniary legacies. 

The court is further of opinion, that no suflicient reason 
is shown why the said court did not, in its final decree, 
make provision for the return to the appellant George 
Snider of the 180 dollars and 89 cents, the purchase money 
of the reversion of the tract of 331 acres, with its interest. 
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On account of the errors indicated, the court doth decree 
and order that so much of the several decrees and orders of 
the circuit court as are in conflict herewith be reversed and 


annulled, and that the appellant, who is an administrator, 
R. K. Robinson, out of the estate of his testator in his own 
hands to be administered, do pay unto the appellant George 
Snider his costs by him expended in the prosecution ot his 
appeal aforesaid here; and it is ordered that the cause be 
remanded to the said circuit court for further proceeding in 
order to a final decree, in accordance with the principles 
herein declared and the rules of equity. 


VoL. it 
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CH beeling. 


*Absent, Brown, President. 
KENNA’S HEIRS Us. QUARRIER’S HEIRS. 
January Term, 1869. 


1. Parties who would avail themselves of the provisions of the act of 1841, in 
relation to forfeited and delinquent iaids, which vests title in actual oc- 
cupants of land who claim under title derived from grant, must show not 
only possession but title derived from or under grant of the common- 
wealth, and possession within the grant. Therefore, parties in an action 
of ejectment, who claim title from a patent issued on different entries and 
surveys of different dates, must show within which of the entries and 
surveys the land lies, claimed by them as actual occupants, and of which 
title is vested in them by the act of 1841. 


2. Where there are a number of defendants to an action of ejectment and a 
trial and verdict is had as to part of them and the case is revived against 
the heirs of others, and a further trial is had as to them, no objection 
being made in the court below it is too late to raise the question of there 
being error in the separate trials when the case is in this court. 


J. Y. Quarrier and Monroe Quarrier bought at the com- 
missioner’s sale of forfeited and delinquent lands for the 
county of Kanawha, on the 9th day of August, 1841, a tract 
of land said to contain 50,000 acres, forfeited for the non- 
payment of taxes, as the property of John Beach and Philo 
Norton. In April, 1854, they brought an action of eject- 
ment against Samuel H. Karly and Edward Kenna to recover 
the land. Pending the suit all of the parties died and it 
was revived in the names of their heirs respectively. The 
defendants held separate parcels of the land, but their titles 
were in substance the same. 








* He had béen counsel in the cause below. 
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In June, 1856, a trial was had and a verdict found for de- 
fendant Early. The suit was then revived against the heirs 
of Kenna. A further trial was had as against these latter 
parties in June, 1858, and a verdict was rendered in favor of 
the plaintiffs and judgment given for them to recover cet- 
tain boundaries according to the lines indicated in the plats 
in the case. 

The questions which arose in progress of the trial were 
principally upon the face of the title papers introduced by 
both parties. The plaintiffs claimed under the patent granted 
to Beach and Norton, dated September 24th, 1795, under a 
survey made January 2d, 1795. ‘The defendants claimed 
through a title derived from a patent granted to Robert 
James, Frederick Mollineaux and John Pollock, dated 
August 21st, 1800, for 93,0264 acres; which was made up of 
entries and surveys as follows: 65,0263 acres entered Octo- 
ber 24th, 1794; 10,009 acres entered January 20th, 1795, 
and 18,000 acres entered January 20th, 1795; all of which 
were included in a certificate of survey dated May 22d, 
1795. All of the entries were entered * exclusive of prior 
claims” and ‘to leave room for prior surveys and locations.” 
The patent contained the following clause: “ But it is un- 
derstood that the survey upon which this grant is founded 
includes 40,000 acres o7 prior claims, (exclusive of the above 
quantity of 93,0263 acres), all of which having a preference 
by law to the warrants and rights upon which this grant is 
founded, liberty is reserved that the same shall be firm and 
valid, and may be carried into grant or grants, and this 
graut shall be no bar in either law or equity to the confirma- 
tion of the title or titles to the same as before mentioned 
and reserved, with its appurtenances.” The defendants 
traced their title back to the James patent, and proved that 
their ancestor was jn actual possession of the land in dis- 
pute on the 18th day of March, 1541, and that he had paid 
and discharged all taxes assessed and charged against him 
or that ought to have been charged against him. The re- 
cord showed that the James grant and the Beach and Norton 
survey lapped and that the land claimed by the plaintifis 
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covered the land claimed by the defendant, but it did not 
appear in the record which of the three of the James en- 
tries covered the land in the dispute. 


No counsel appeared for the plaintiffs in error. 
B. H. Smith for the defendants in error. 


Maxwe LL, J. Quarrier’s heirs were plaintiffs in an action 
of ejectment in the circuit court of Kanawha county to re- 
cover from Kenna’s heirs a tract of 5,000 acres of land. 
The plaintiffs claimed title under a purchase made by their 
ancestor at a sale of delinquent and forfeited lands made in 
August, 1841. They claim under a patent for 50,000 acres 
issued to Beach and Norton, on the 24th day of September, 
1795, ana forfeited in their names for the non-payment of 
taxes. The entry bears date December 16th, 1794, and the 
survey January 2nd, 1795. 

The defendants claim under a patent to James Mollineaux 
and Pollock for 93,026} acres, bearing date August 21st, 
1800, which includes 40,000 acres of prior claims, exclusive 
of the 93,026} acres, and reserves liberty that the same 
shall be firm and valid and may be carried into grant or 
grants. This grant is founded upon three entries which 
were consolidated, one of which was for 65,0264 acres, 
dated October 20th, 1794, and expressed to leave room for 
all prior surveys and locations ; another was for 10,000 acres, 
dated January 20th, 1795, and expressed to leave room for 
prior claims, and the third for 18,000 acres, also dated Jan- 
uary 20th, 1795, and expressed to be exclusive of prior 
claims. The defendants showed themselves connected with 
the James grant; that their ancestor was in actual posses- 
sion of the land in dispute on the 18th day of March, 1841, and 
that he had discharged all taxes duly assessed and charged 
against him, and all taxes that ought to have been assessed 
and charged thereon from the time he acquired his title 
thereto, by reason whereof they claimed that the right, title 
and interest vested in the commonwealth by the forfeiture 
of the Beach and Norton grant was transferred and vested 
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in them. The patent to James is what is known as an ex: 
elusive grant, and excludes 40,000 acres for prior claims. 
If the James grant did not exclude prior claims the defen- 
dants would have’been in a situation to take a transfer of 
the commonwealth’s title. It will be observed that one of 
the three entries on which the grant is founded, the one for 
65,0263 acres is older than the entry on which the Beach 
and Norton graut is founded, while the other two are 
younger. The record shows that the James grant laps in 
the Beach and Norion patent, and that the land claimed by 
the plaintiffs covers the land claimed by the defendants. 
But the record does not disclose which of the three of the 
James entries covers the land in dispute, unless the state- 
ment made in the record that, it was claimed in argument 
by the plaintiffs’ and not contested by the defendants’ coun- 
sel, that the land in controversy was contained in the 18,000 
acre entry, is to be taken as evidence. The James grant ex- 
eludes prior claims, and for the purpose of discovering such 
claims reference must be had to the entries, and as the 
James entry for 65,026} acres is older than the entry on 
which the Beach and Norton graut is founded no part of the 
65,026} acre entry is excluded, and it follows that if the defen- 
dants are within the last named entry they are in a situation 
to take the commonwealth’s title. But the record does not 
show, only in the manner befure mentioned, whether they 
are within it or not. Upon whom then did the burden rest 
of showing the situation of the defendants? Did it rest 
upon the plaintifis to show that the defendants were ex- 
cluded from the James grant or did it rest on the defen- 
dants to show that they were included within it? The act 
of 1841 vested the title in those who were in actual posses- 
sion under claims or title derived from or under a grant. 
Those who would avail themselves of the act must bring 
themselves within it, and to bring themselves within it they 
must not only show possession but must also show it to be 
under title or claim derived from or under a grant of the 
commonwealth, and must, of course, show possession within 
the grant. As they tailed to show their possession within the 
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grant they failed to make out their defense, and the court 
did not err in refusing a new trial to them. 

The action was brought in the names of James Y. Quar- 
rier and Monroe Quarrier against Samuel H. Early and 
Edward Kenna who appeared and entered jointly their plea 
of not guilty. The case was first tried as to Early and af- 
terwards revived and tried against the heirs of Kenna. The 
petitioners now claim that it was error to have separate 
trials, If there had been any error in this there was no ob- 
jection made to it in the court below and it is too late to 
raise it now for the first time. 

From the whole case I am of opinion to affirm the judg- 
ment, with damages and costs to the defendants in error, 


Berkshire, J., concurred. 


JUDGMENT AFFIRMED. 
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CHbeeling. 
WiiuiraM T. Mann vs. ANDREW Lewis ef al. 
January Term, 1869. 


1. In the year 1864, in the county of Greenbrier, whose citizens had been de- 
clared to be in insurrection and rebellion by the proclamation of the 
President of the United States, and where the authority, both civil and 
military, of the so-called Confederate States Government was in doniina- 
tion, payment of a bond in the treasury notes of the so-called Confederate 
Government, where the creditor was urged by the debtor (who had not 
demanded the debt and who was a loyal man) to take said treasury notes 
but who refused to do so, and was then told that he was “obliged to take 
them under the laws of the Confederate Government,” was a payment 
made and received under duress per minas, and therefore void. 


2. M. brought a bill to enforce a vendor’s lien alleged to be due to himself. 
On the hearing of the cause the court decided that he had no lien or right 
in the premises and decreed costs against him; and being of opinion that 
it was a proper case for a decree between co-defendants, for settling rights 
and equities, decreed a deed from one defendant to another. HeEtp: 

That the decree for the deed between the defendants was not matter of 
which M. could complain. 


William T. Mann filed a bill in the circuit court of Green- 
brier county, in March, 1867, against Andrew Lewis and 
John Argabright. It was alleged in the bill that in Octo- 
ber, 1856, one John Butler sold to Lewis a tract of land, 
and bound himself in a title bond to make a deed by the 
25th day of December, 1856. No purchase money was 
paid at the time of the sale. Butler died in 1859, and Ar- 
gabrite was his executor. The bill further alleged that 
Lewis applied to complainant to become his surety for the 
unpaid purchase money to the executor, which he consented 
to do upon condition that Lewis gave him the title bond to 
indemnify him for any payment he might have to make by 
reason of his suretyship. The bonds thus given amounted 
to 247 dollars and 35 cents on the 18th of October, 1859. 
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That on the Ist day of February, 1864, the balance due was 
301 dollars and 59 cents, which was paid by the complainant 
to the executor and that he took up the bonds. He charged 
a lien on the land in his behalf and asked a sale of the Jand 
to refund the money and interest thus paid. 

The answer of Argabrite stated that about the Ist of 
February, 1864, Mann came to his house and offered to pay 
the bonds in so-called Confederate money, and that he re- 
fused to take the same, because he had no confidence in it 
and did not wish to have any connection with the Confed- 
erate government even by taking its currency; and for the 
further reason that the heirs and legatees of his testator 
were loyal citizens of a loyal State to whom the said notes 
could be of no value; that the complainant importuned him 
to take it, and that he refused to do so until the complainant 
told him that the so-called Confederate notes were a legal 
tender and he was required by law to take them, and that it 
would not be safe for him to refuse to receive them. That 
upon these false representations, menaces and fraud he was 
induced and coerced to take the notes and deliver up the 
bonds signed by Lewis and the complainant. He denied 
any lien or right in the complainant. 

Lewis answered, stating that the complainant came to 
him a short time before the bonds were given and falsely 
stated that Argabrite required additional security, and pro- 
posed to become his surety; but denied that it was then 
proposed that respondent should transfer the title bond to 
the complainant. That afterwards, in 1866, the complainant - 
came to his house and stated to him that it was time the 
deed was made, and requested respondent to give him the 
title bond; that he would take it to Argabrite and have the 
deed executed to respondent, whereupon he gave him the 
bond believing that he would act in good faith; that after- 
wards, when asked if the deed had been executed, he re- 
plied that he intended to hold on to the title bond until he 
received the money he had paid. That in 1867, Argabrite 
notified. him that he had received nothing that he regarded 
of any value from the complainant, but had only received 
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worthless Confederate treasury notes under menace and 
threats, and that if he would pay the balance still due upon 
the land he would make him a good deed, and save him 
harmless; and that he did shortly thereafter pay the amount 
due to Argabrite, and that no deed Rad yet been made and 
he was entitled to one. 


There was a deposition in the cause which went to show 
that the complainant had said that Argabrite did not want 
to take the money, but he told him that he was obliged to 
take it under the laws of the Confederate government; an- 
other deposition stated that the comp!ainant had told Arga- 
brite at the time of payment that Lewis had gone off. 
There were other proofs in the cause but they were not per- 
tinent to the question decided by the court. 

The court below decreed that Argabrite, having been 
paid off by Lewis, should convey the land to him, and de- 
creed costs to the defendants against the complainant, 
stating that the circumstances under which he paid Arga- 
brite the Coniederate money amounted to fraud, if not to 
duress. 

Mann appealed to this court. 


C. S. Sperry for the appellant. 

The court is referred to the petition for an appeal for the 
general features of the case and for the points of error re- 
lied on. There can be no doubt about the fact that such 
bonds as are filed wiih the bill were executed by Andrew 
Lewis as principal and the appellant William T. Mann as 
security; nor that those bonds were given for the purchase 
money of land for which there existed the vendor’s lien. 
They were given to Argabrite, executor of Butler; who, in 
his lifetime, had sold the land to Lewis, and these bonds 
were a renewal of the old bonds with Mann as security, But- 
ler’s executor still Lolding the legai title until the whole of 
the purchase money should be paid. 

Did Mann pay these bonds so as to substitute himself to 
the rights of Argabrite, the executor? He affirms in his 
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bill that he did pay them, and produces them in court with 
his bil! with a receipt endorsed on them in these words: 
‘Received three hundred and one dollars and fifty-nine 
[cents] from William T. Mann, the security of these two 
notes, which amount % principal and interest up to this, the 
1st day of February, 1864. John Argabrite, executor of 
John Butler, deceased.” Thus the possession of these bonds, 
with the receipt endorsed thereon, would at least afford 
prima facie evidence that Mr. Mann had paid them. 

Has Col. Argabrite overcome the prima facie evidence? 
We think not. 

In his answer Col. Argabrite says, after saying that he 
did not want to receive Confederate notes in payment, that 
“complainant importuned respondent to receive the said 
notes, and respondent still refused to do so, until com- 
plainant falsely stated to him that such notes were a legal 
tender and that he was required by law to receive them in 
discharge of said bonds, and that it would not be safe for 
respondent longer to refuse to receive said notes. Upon 
these representations made by complainant, respondent re- 
ceived said notes of said Confederate government (so-called) 
and delivered to complainant the said two bonds.” These 
are the words of the answer. Then follow certain conclu- 
sions from the premises which may or may not be legiti- 
mate. We are now dealing with the facts. Is this state- 
ment proved? There is not a word of proof upon the sub- 
ject in the record except what is furnished by the deposition 
of Robert McVey. THe says that Mann came to his house 
and said he “had been to Col. Argabrite’s and paid him 200 
dollars in Confederate money.” Let us pause’ here a mo- 
ment and see if Mr. McVey’s memory can be relied on. 
He says that Mann said he had paid Argabrite 200 dollars, 
the receipt on the bonds says 301 dollars and 59 cents. Is 
it probable that Mann said 200 dollars when the sum ex- 
ceeded 300? This discrepancy shows the necessity of re- 
ceiving this testimony with caution. Human memory is 
very frail at best, as we all know, but its errors can not al- 
ways be detected, here, however, it is detected, and must 
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necessarily dilute the moral force of the other testimony 
which the witness gives. 

The witness proceeds, “that Mr. Argabrite did not want 
to take it, but he (Mann) told him that he was obliged to 
take it under the laws of the Confederate government.” 
This is every word of proof upon the subject. Does it sus- 
tain the answer? Does it say that it would not be safe for 
him longer to refuse to receive the money? Is there menace 
of any kind in this declaration. It was an opinion ex- 
pressed upon the law of the case, and nothing more. Col. 
Argabrite had as much right, and as full an opportunity, to 
know what the laws of the Confederacy were, as a private 
man like Mr. Mann. 

A mistaken affirmation of what the law is, is not fraud. 
Russell vs. Brunham, 8 Blackf., 277; Chitty on Cont., side 
pages 591-2; Story on Cont., sec. 507. The misrepresen- 
tation must be of an important fact. There was no fraud 
practiced and no fraud proved. 

The answer says what the witness does not say, “that it 
would uot be safe for respondent longer to refuse to receive 
said notes.” The witness says no such thing. We think 
we may therefore conclude that Mr. Mann’s prima facie evi- 
dence of payment and ownership of the bonds has not been 
overcome by the answers and proof, and we may further 
affirm that the bonds were certainly paid by Mann, if pay- 
ment could be made and received in Confederate money. 
The transaction between them was final and complete. 

We are not aware of any decision of any court, high or 
low, in which payment made and received in such money 
accompanied with a surrender of the bond to the debtor 
was not held to be a good payment—a closing of the trans- 
action. In Brown vs. Wiley,2 W. Va., Rep., the court held 
the payment good. Osborn & Tomlinson had purchased of 
Brown and paid him in Confederate notes, thus completing 
the contract, and the court in almost unnecessarily strong 
terms held the contract binding; and the case of Brown vs. 
Wiley, may be regarded as an ultra case. 

It may be insisted that the decision of the irmmediate case 
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between Brown vs. Wiley is against us in this. But we re- 
spectfully say no. In that case the purchase of the land was 
for Confederate money. The whole contract was tainted, 
as the court thought, by the agreement fo pay and to receive 
payment in Confederate money. <A part of the purchase 
money remained unpaid and the suit was brought to enforce 
that payment. Notso here. The contract between Lewis 
and Butler was for good money, and so with the bonds in 
suit. They were given before there was any Confederacy 
in existence, and were for good money. Lewis did not de- 
fend the suit upon the ground that the bonds were founded 
upon an illegal consideration, but Argabrite upon the 
ground that the bonds had not been paid and were still his, 
and that was really the sole material question in the case. 
Then whose bonds are these? If payment was made they 
were Mann’s bonds; if they were not paid they were still 
Argabrite’s bonds. 

Judge Chase, holding a cireuit court in Richmond, in 
November, 1868, did not think that Confederate notes were 
as contaminating to w contract as some other judges had 
held. In the case of Aepple vs. the Petersburg Railroad Com- 
pany, he said thet “this currency,” speaking of Confederate 
notes, ‘‘may fairly be said to have been imposed on the 
country by irresistible force. There was no other in which 
the current transactions of business could be carried on, 
and there could be no other while the rebel government kept 
control of the rebel States. The necessity for using this 
currency was almost the same as the necessity to live * * * 
At the same time this currency, though it depreciated rap- 
idly, had a sort of value.” * * * He decreed the pay- 
ment of dividends in lawful money, the amount to corre- 
spond with the value of the Confederate money at the time. 
He rendered a similar decision in the case of Bott, Byrne ¢ 
(. vs. Crenshaw, instructing the jury that if they found 
Crenshaw liable as counsel fur money received, and that the 
money received was Confederate money, they should ascer- 
tain the gold value of the Confederate money at the time it 

“was received, and make that the measure of damages, 
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Judge Harrison, in the Greenbrier circuit, decided, in the 
case of Kent, Paine g¢ Co. vs. David Surber’s administrator et 
al., that the administrator was entitled to the full amount of 
the bonds of the estate which he had paid off with his own 
Confederate money. 


If this honorable court should, however, think that a 
court of chancery should not regard the payment of the 
bonds complete, it should still reverse the decree and dis- 
miss the bill without prejudice to any suit at law which the 
appellant might see proper to bring upon the bonds in Ar- 
gabrite’s name. 


Taking this whole case together we cannot help thinking 
that the court rendered a most wonderful decree. Without 
a particle of proof of fraud the court affirmed that there 
was ‘“‘frand at least, if not duress,” (what sort of duress the 
court alluded to bothers us amazingly), “and the court was 
further of opinion that whether voluntarily or involuntarily 
the payment was accepted by John Argabrite, such payment 


is null and void, because illegal and because the contract 
upon which it was paid is still unexecuted.”” How was the 
payment illegal if voluntarily accepted by Argabrite, and 
made without fraud or duress? And was not the contract 
between Argabrite and Mann executed? What was neces- 
sary to be done to execute it but to pay the money and sur- 
render the bonds. 

Then the court proceeds to decree the land to Lewis and 
that the defendants recover the costs. The bill of the plain- 
tiff is not dismissed; he, however, is required to pay the 
costs and unasked relief is extended to the defendant Lewis. 
This was certainly extra-superserviceable. Certainly Mr. 
Mann is entitled to have the value of his money refunded to 
him, and this in any view of the case. 


N. Richardson for the appellees. 


Browy, President. In 1856, John Butler sold to Andrew 
Lewis a tract of land in Fayette county. Lewis executed 
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his bonds to Butler for the purchase money and Butler ex- 
ecuted his title bond to Lewis for the land. 

In 1859, Butler died, leaving a will with John Argabrite 
as his executor, who thereafter took new bonds from Lewis, 
with William T. Mann as his surety therein, in lieu of the 
old ones. In 1864, Mann paid oif the balance of these 
bonds, amounting to 301 dotlars and 59 cents, with Confed- 
erate treasury notes (so-called), and obtained from Lewis a 
title bond upon a promise to take it to Argabrite and get 
Lewis the deed, representing that Argabrite was getting old 
and might drop off at any time. Argabrite refused to 
make the deed, alleging the said treasury notes to be worth- 
less. Lewis then demanded the title bond of Mann, which 
he refused to give up, saying le intended to keep it until he 
got his money. Lewis, by his agent, repaid to Argabrite 
the 301 dollars and 59 cents, which Mann had paid in Con- 
federate paper, as above stated, with the understanding that 
Argabrite should make the deed, which he is willing to do. 
The bill made Argabrite as executor and Lewis defendants, 
and prays that the land be sold to repay to complainant the 
money paid by lim with interest and for general relief. 

The answer of Argabrite alleges that the complainant by 
false representations, menaces and fraud induced and coerced 
this respondent to receive the said worthless and illegal 
notes and to deliver to him the said bonda. 

Lewis also answered the bill controveriing the claims of 
the complainant. 

The charge of fraud and duress having been distinctly 
made in the answer and proofs taken to sustain the charge, 
it becomes necessary to consider and determine that ques- 
tion. Does the evidence sustain the charge? The appel- 
lant insists that it does not. And if the occurrence had 
happened as described in the ordinary times of peace and 
security, where every man could expect and have the pro- 
tection of the government and law, it might be very ques- 
tionable whether the charge of fraud and duress cculd be 
sustained in this case. But this case, like every other, 
must be viewed in the light of the time, piace and cireum- 
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atances ot its occurrence, and of the state of things then ex- 
isting, and the condition of the country, of which the court 
must take judicial notice so fur as the same have relation 
and bearing upon the case. 

The time then of the occurrence was in 1864, in the midst 
of a fierce civil war. The place was in the county of Green- 
brier, which was one of the many counties of Virginia 
whose citizens were declared by the President of the United 
States, in his proclamation of July Ist, 1862, to be in a state 
of insurrection against the government and Union. 

That the said county at the time was under the domina- 
tion of the rebel authorities, civii and military, is a matter 
of public history, and that a citizen who was loyal to the 
Constitution and Union and to the State of West Virginia 
was not secure in standing upon the rights to which he was 
entitled under the government end laws by which his case 
is now tried. The evidence shows he was a Union man 
and loyal to tue Union; that he did not wish to deal in the 
so-called Confederate treasury notes, and refused to receive 
them. That he did not seek the appellant, but on the con- 
trary the appellant sought him and urged him to take the 
paper, which Argabrite regarded as worthless, and which 
could be of no value whatever to those for whose benefit he 
was acting, viz: the legatees of his testator, but appellant 
“told him he was obliged to take it, under the laws of the Con- 
federate government.” To diseredit the contraband ecur- 
rency of the Confederacy by refusing to receive it, under 
such circumstances, might have been hazardous to one, not 
suspected nor chargeable with loyalty to the Union, but to 
one of known loyal sympathies it was doubtless a cause of 
serious apprehension when he might consider the historical 
fact that Libby Prison and Castle Thunder were full of his 
loyal fellow-citizens, whose only crime was their loyalty to 
the Constitution and the Union. Pressed by a man who 
was taking advantage of his posiiion to pay a debt in de- 
preciated and illegal paper, for which he was only security, 
(and payment cf which was not demanded), threatened with 
the compulsion of a pretended law of the so-called Con- 
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federacy, under such circumstances and such surroundings 
and with such hazards before him and with such cause of 
reasonable apprehensions of danger, it was not unnatural 
that he yielded to importunities and threats of the appel- 
lant. Ile cannot be said to have acted freely or to have 
consented of his own accord in the eye of the law to receive 
the contraband and worthiess article in discharge of a valid 
and well secured debt. It was a case of duress per minas. 
Lord Coke says, the fear of imprisonment is enough. 2 
Inst., 483; Co. Litt., 253b. 

In the case of Foskay vs. Ferguson, 5 Hill, 154, it is said 
“if a deed might be avoided nearly three centuries ago on 
the ground that it was procured by threats and the fear of 
illegal imprisonment, there can be no room for doubt upon 
the question at the present day. As civilization has ad- 
vanced the law has tended much more strongly than it for- 
merly did to overthrow everything which is built upon vio- 
lence and fraud.” And again it is said by Judge Bronson 
in the same case, ‘but [ entertain no doubt that a contract 
procured by threats and the fear of battery or the destruc- 
tion of property may be avoided on the ground of duress. 
There is nothing but the form of a contract in such case, 
without the substance. Jt wants the voluntary assent of the 
party to be bound by it. And why should the wrong doer 
derive an advantage from his tortious act? No good reason 
can be assigned for upholding such a transaction.”’ 

The court decreed a conveyance from Argabrite to Lewis 
and gave costs against the complainant. 

It is claimed for the complainant that as he was the secu- 
rity of Lewis he had a right to pay off the bonds, which 
being dated before the war were good, and was thereby en- 
titled to be substituted to the shoes of Argabrite, the cred- 
‘itor, and thus enforce the vendor’s lien on the land, and that 
as between him and Lewis it was not material how he paid 
the debt to Argabrite. He also claims this to be an executed 
contract.. But Argabrite rightly insists that cannot be so, 
since he, the vendor, has not made the deed in pursuance 
of the contract, and refuses to do so until he shall be paid 
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in good money. And a court of equity will not compel him 
to do so for a party whose claim is based upon an illegal con- 
sideration and transaction as this is. Brown vs. Wylie, 2 
W. Va., 502, and Calfee vs. Burgess, infra. 

There was no error, therefore, in refusing the relief which 
the complainant sought at the hands of the court of equity. 
Nor was it a matter of which complainant might complain 
to require the defendant Argabrite to convey to the co-de- 
fendant Lewis, at the expense of the latter, the land which 
Lewis had paid him for in good money, and thus avoid an- 
other suit. 

I think, therefore, that the decree of the court below 
should be affirmed, with costs and damages to the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 


Vou tL 15 
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TAbeeling. 





Zou & Dunswore vs. Lewis CampBs.t, ef al. 
January Term, 1869. 


| i. If it be necessary to enable a defendant in asuit at law to get at the justice 
of his case, to file a bill of discovery, such bill must be filed while the 
case at law is pending, or some very good reason should be assigned, in a 
subsequent bill of discovery asking the judgment at Jaw in the case to be 

| enjoined, why the bill was not filed pending the suit at law. 


2, Where there is nothing charged in a bill of discovery, which also asks an 
injunction to a judgment at law, to entitle the complainant to an injunc- 
tien, there is no error in dissolving the injunction without the answer of 
the party from whom the discovery is sought. 





This cause arose in Monroe county. The injunction was 
awarded in December, 1860, to a judgment obtained in Sep- 
tember of the same year. The injunction was dissolved in 
November, 1867. The bill of injunction alleged that the 
complainants, Zoll & Dunsmore, had leased of the defendant, 
Lewis Campbell, a certain tavern-stai1, for the sum of 500 
dollars, and had given their bond therefor; that Campbell 
had assigned the bond to defendant Ellis on the 21st day of 
June, 1858, (it was not due until January Ist, 1859,) and that 
they had no notice of the assignment fur two months there- 
after, and in the meantime paid Campbell 400 dollars on 
said bond; that Campbell subsequently purchased the com- 
plainant’s interest in the lease, and had paid Ellis out of 
bonds due the tavern concern 149 dollars and 10 cents, 
which more than paid off the original bond of 500 dollars; 
avd that Ellis had brought suit on bond against the orators, 
and they being unable to prove the offset of said 400 dollars, 
except by the acknowledgement of Campbell, had filed iu 
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the suit at law interrogatories to Campbell, but were unable 
to have them served, as he had left the commonwealth, and 
they were forced to withdraw their defense, being advised 
that they had redress in a court of equity. They asked that 
Campbell be especially interrogated as to the correctness of 
the offsets claimed by them. Ellis answered, denying any 
knowledge of offsets and requiring proof of the same, and 
objecting to the jurisdiction of the court, claiming that if 
they had any such defense it should have been made in the 
suit at law, and alleging that the complainants had failed to 
show any excnse for not doing so; he also demurred to the 
bill. No answer was filed by Campbell. 

The complainants appealed from the order dissolving the 
injunction. 


Wheat and Boggess for the appellants. 
Sperry for the appellees. 


Maxwe .., J. The appellants assign two causes of error 
in their petition, the first of which is “that because the bill 
of complainant tiled by petitioners was also a bill for a dis- 
covery, and none o/ its material allegations were denied by 
the defendants, and should, therefore, have been considered 
by the court as proved. If there were sufficient grounds 
for granting the injunction, which cannot be doubted, the 
same should have been perpetuated upon the papers as pre- 
sented to the court.”” If it could have been necessary for 
the appellants to have filed a bill of discovery to have en- 
abled them to get at the justice of their case at law such bill 
should have been filed while the case at law was pending, 
or some very good reason should be assigned why it was 
not done. Faulkner's administrator vs. FTarwood, 6 Rand., 
125. The bill was not filed while the suit at law was pen- 
ding, nor is there any reason whetever assigned why it was 
not done. 

The second ground assigned is that it was error to dis- 
solve the injunction upon a bill of discovery until Camp- 
bell, who was especially cognizant of the complainant’s 




















228 COURT OF APPEALS OF WEST VIRGINIA, 





Jan’y Term, Zoll & Dunsmore vs. Campbell et al. 





equities and from whom the discovery was especially re- 
quired, had answered the complainant’s bill. 

There is nothing charged in the bill to entitle the com- 
plainants to file their bill of discovery, as before stated, and 
no ground whatever charged to sustain the injunction, so 
that there could be no error in dissolving the injunction 
without the answer of Campbell. 

The decree or order complained of will have to be af- 
firmed, with damages and costs to the appellees. 


The remaining judges concurred. 


ORDER AFFIRMED. 
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CAbeeling. 


Josrpn A. ALDERSON vs. JOHN GWINN., 
January Term, 1869. 


1. In an action of debt where there has been a conditional judgment at rules 
and the case is on the docket for hearing, the judgment becomes final on 
the last day of the next term of court or on the fifteenth day thereof, 
whichever happens first, if there is no pleading to issue. And the filing 
of an affidavit, requiring the plaintiff to take the suitors’ test oath, where 
there is no such pleading, is not sufficient to prevent a judgment by op- 
eration of lav. 


2. Where there is an affidavit filed, requiring the plaintiff to take the suitors’ 
test oath, he should h-ve actual notice of the same by the service of a 
rule or copy of the order noting the filing of the affidavit and requiring 
him to take such oath. 


This case arose in Greenbrier county, in May, 1867. The 
questions arising in the case appear in the opinion of the 
judge. 


Sperry for the plaintiff in error. 
Davis for the defendant in error. 


Berksuire&, J. This is an action of debt in the circuit 
court of Greenbrier county. 

he declaration was filed at the July rules, 1866, and the 
common order entered against the defendant, and at the 
August rules, following, the common order was confirmed. 
The case was then put on the trial docket for the following 
September term of the court. The defendant appeared at 
the same term, and, without filing any plea or demurrer to 
the declaration or making other defense, filed his two sep- 
arate affidavits, under the acts of the 28th of February, 
1865, and the Ist of March, 1866; one averring the plain- 
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tiffs complicity with and actual participation in the late re- 
bellion and the other his own loyalty and opposition to said 
rebellion. 

The court thereupon made an order in the cause to the 
effect that, unless the plaintiff should file with the clerk of 
the court the affidavit required by law within thirty days 
the suit be dismissed. ; 

It does not appear that any rule or notice was served or 
given to the plaintiff of the order and proceedings had at 
the September term aforesaid, other than the entry on the 
record of said order. 

The ease still remaining on the docket at the April term, 
1867, an order was then made reciting that ‘the piaintiff had 
failed to take, subscribe and file among the papers of the 
cause, the test oath required of him by the order made at 
the September term previous, upon the affidavits then filed, 
and dismissing the cause at the plaintiff’s costs. 

It will be perceived, therefore, that the material question 
presented in the record is as to the effect of the order so 
entered at the September term on the conditional judgment . 
confirmed in the clerk’s office at the previous August rules. 

The 42d section of chapter 171 of the Code of 1860, p. 
714, provides that, upon the return of process at rules, exe- 
ecuted on the defendants, or any of them, a common order 
may be entered as to such defendant if he fail to appear and 
if he still continues in default at the expiration of the next 
rules, the common order or conditional judgment is con- 
firmed, with an order, however, for the damages to be in- 
quired into when such inquiry is proper. 

The 48d section of the same chapter provides that no such 
inquiry is necessary in actions of debt on bonds, notes, &c. 
Section 44 of the same chapter, p. 714, further provides 
that any judgment entered in the office in a case wherein 
there is no order for an inquiry of damages, shall, if not 
previously set aside, become a final judgment, if the case be 
in the circuit court, of the last day of the next term or the 
fifteenth day thereof, whichever shall happen first. And 
the 45th section provides that a defendant against whom 
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such judgment is entered in the office, may appear and set 
aside the same by pleading to issue before it becomes final. 

Now, as no such plea was filed in this case, it is clear that 
the judgment entered in the office, at August rules, became 
final and conclusive on the parties at the end of the Sep- 
tember term, 1866, and as the case had thus passed beyond 
the control of the court, and was coram non judice, it follows 
that the order of dismissal entered at the April term, 1867, 
was a nullity and must be set aside. Ender’s ex’or vs. Burch, 
15 Grat., 64; Lazzell vs. Maple, 1 W. Va., 43. 

It is claimed that the court erred in not issuing a rule 
and having it, or some other notice, served on the plaintiff, 
at the time the order was entered at the September term, 
1866. 

As the plaintiff in this and like cases is required to do 
something out of the ordinary proceedings in the cause, of 
which he could have no notice until the filing of the affida- 
vits by the defendant and the entry of the order upon them, 
I think it reasonable that he should have actual notice of 
the same by service of arule or a copy of the order on him, 
in the mode prescribed by law for serving rules and notices. 
Canvpbell vs. the State, 1 W. Va. Rep., 165. 

The judgment of the April term, 1867, dismissing the 
cause at the plaintiff’s costs must be reversed and annulled, 
with costs to the plaintiff in error here. 


The other judges concurred. 


JUDGMENT REVERSED. 
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WiritramM T. Mann vs. Ropert McVey. 


January Term, 1869. 


. If the representation of a party was true, that the Confederate treasury 
notes were a legal tender, and the creditor was, under circumstances 
which influenced his action and coerced his consent, thereby induced to 
receive them in payment of a debt, it was a fraud; if such representa- 
tion was not true and was used und. + like circumstances to coerce the un- 
willing and reluctant assent of the creditor to surrender his rights against 
his recognized interests, it was duress per minas. 


. The party acting as agent for another in the payment of Confederate trea- 
sury notes, under circumstances which amount to duress per minas, is re- 
sponsible for the consequences of his own unlawful acts. 


. No allowance can be made for the market value of Confederate money 
which it was not lawful to pass as currency, but if a party who has been 
coerced into receiving it dispose of it for value, his claim to recover the 
amount of a debt paid under such circumstances should be abated to the 
amount of such value received. In the absence of proof as to that value 
no presumption can arise that it was of any value. 


. A case similar to Mann vs. Lewis et al., infra, in regard to what.constitutes 
duress per minas, in Greenbrier county, in 1863, by reason of the rebellion. 


Robert McVey fiied a bill in the circuit court of Green- 
brier county, in January, 1867, against William T. Mann, 
alleging that one Lewis Burdett, with Moses Hedrick as his 
surety, executed two bonds to the complainant in March, 
1859, for 460 dollars each. That both of the obligors died, 
and on the 25th day of August, 1862, one James Mann, the 
son of the defendant William T. Mann, took out letters of 
administration from the county court of Greenbrier county, 
which court was acting under the authority of the so-called 
Confederate government at Richmond, upon the estate of 
Hedrick ; that the administrator afterwards offered to pay 
the amount of the bonds to the complainant in Confederate 
treasury notes, who regarded them as worthless and refused 
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to receive them for such payment; that in the latter part of 
the year 1863, the defendant came to the house of the com- 
plainant as the agent of his son, the administrator, and ten- 
dered the amount of the bonds in Confederate treasury notes, 
when the complainant, still regarding them as worthless, 
again refused to take them in payment; that the defendant 
fraudulently and falsely represented to the complainant that 
the notes had been made a legal tender and that lie was 
obliged to receive them; that the estate of Burdett was in- 
solvent and that the estate of Hedrick was compelled to pay 
the complainant’s bonds, and that he then and there ten- 
dered the amount thereof in Confederate notes which if he 
did not take he would never get anything. The bill fur- 
ther charged that Burdett’s estate was not insolvent, but 
that relying upon the fraudulent representations of the de- 
fendant, as the professed agent of his son, the administrator, 
and believing that the so-called Confederate States had en- 
deavored to bolster up their failing cause by making their 
treasury notes a legal tender, the complainant received the 
notes and delivered up the bonds to the defendant. That 
these bonds against the complainant were settled in the ad- 
ministration account of James Mann for their full value. 
The complainant prayed that the defendant be required to 
pay him the amount of the bonds that he fraudulently ob- 
tained from him with interest and for general relief. The 
defendant answered, denying substantially ail the allega- 
tions of the bill, and stated that the complainant had ap- 
plied to him to know what to do with the bonds on the es- 
tates of Burdett and Hedrick, and said that he did not want 
to take Confederate money if he could help it, but he be- 
lieved if the administrator of Hedrick would send him the 
money he would take it, and that subsequently James Mann, 
the administrator, gave him the money and he took it to 
the complainant who received it and gave him up the bonds. 
Defendant alleged that this was all the connection he had 
with the matter, and denied all fraud. 

Some depositions were taken in the cause to prove that 
the-complainant was a loyal man during the rebellion, and 
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to prove a conversation between him and the defendant in 
which the latter told the former if he did not take Confed- 
erate money he would get nothing; that it was a legal ten- 
der and that Burdett’s estate was insolvent and he would 
have to sue the estate of Hedrick and by that time the 
property of the latter would be squandered. 

The court rendered a decrée for the sum of 960 dollars 
with interest, subject to sundry credits paid before the war, 
and costs. The defendant appealed to this court, alleging for 
error that no fraud was established, that a court of equity had_ 
no jurisdiction to afford relief, that there was no proof to show 
what was the amount of the debt paid off by Confederate 
notes, and that the bill should have been dismissed with 
costs, because if a court of equity could give relief it was 
against the administrators of Burdett and Hedrick and their 
heirs. 


C. S. Sperry for the appellant. 

Whatever was done by the appellant in this case was done 
for James Mann, the administrator of Moses Hedrick, de- 
ceased. He had himself no interest in the transaction. 
The money to pay the bond to McVey was of the estate of 
Moses Hedrick, and furnished by the administrator. He 
was merely the medium through which the transaction was 
effected. Ife neither made nor lost a dollar by it. Let the 
whole transaction be set aside, and Mann would be neither 
gainer nor loser by it. He did not owe the debt to McVey, 
and if it was not paid, in the eye ot equity, it remained a 
debt due from the estate of Burdett and Hedrick, not 
from him. <A court of equity will sometimes set aside a 
transaction for fraud in its procurement, and restore the 
parties to their original position. ‘ But a court of equity 
will not rescind a contract upon the ground of fraud with- 
out the clearest proof of such fraud.” Chitty on Contracts, 
side page, 590. This is the utmost that the court will do. 
In no instance has it been known to punish the party with 
damages, This is the business of a court of law. Where 
a fraud has been committed by even a stranger to the trans- 
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action, a court of law, where the case is properly made out, 
will afford relief in damages to be assessed by a jury. This 
is the utmost that has been or can be done. No reported 
case has gone farther than this. Certainly, the authorities 
referred to by the judge who decided the case, when prop- 
erly understood, do not go farther than this. 

The case referred to in 2 Rob. Prac., (new), 621, was a 
case at law and verifies the doctrine here enunciated. 

If the representatives of Burdett and Hedrick had been 
before the court, as they ought to have been, as the counsel 
for McVey at one time thought, and as we think, what 
would have been the measure of relief, assuming the fraud? 
Would it have been that Mann should pay damage com- 
mensurate with the amount of the debt? We apprehend 
not. The debt would have been regarded as unpaid, and 
decreed accordingly. If in consequence of the fraud the 
debt, or any part of it, was /os/, then Mann, to that extent, 
in a suit at law, might have been liable. This would have 
been the utmost extent of his liability. Damages for his 
fraud were all, in any view of the case, that could be re- 
covered of him. It is impossible for any court, law or 
equity to saddle him with the debt of another, unless it was 
lost by his fraud. See the authorities referred to in the pe- 
tition. Robertson ve. Hogshead, 3 Leigh, 667, and Sims vs. 
Lewis, 5 Munf., 29. 

Is it proved that Mann committed any fraud? We deny 
that it is. 

In the first place it would have been a most remarkable 
act of fraud. He had no interest in the debt, and his son 
had no interest in it. The money paid belonged to the es- 
tate of Hedrick. So if a fraud was committed it was for 
the benefit of a stranger. In the next place the answer de- 
nies the fraud. To overcome the answer two witnessess 
are necessary, or one with concurring circumstances equal 
to another witness. This proof has not been furnished. 
Mrs. Hawver and John Hedrick are the only witnesses who 
speak upon the subject. Ie says that he overtook Mann in 
the road and asked him “if James Mann had been to see 
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Robert McVey about the bond.” He said James had not, 
but he had been to see him himself. He said he had lifted 
the bond with Confederate money ; that Robert did not want 
to take it, but under an act passed by the Confederacy he 
would have to take it or get nothing; that he could not make 
it off of Burdett’s heirs under present circumstances.” 
Then follow some leading queStions which are not admissi- 
ble. The “present circumstances,” referred to, no doubt 
related to the want of a court to grant relief. No such 
court existed in Greenbrier county at the time. Mrs. 
Hawver, who heard the conversation, says that Mr. Mann 
talked like it would be better to take Confederate money than 
nothing. This is a noticeable discrepancy between what 
Mrs. Hawver says passed between the parties and what is re- 
ported as hear say by the witness. 

Here, however, is no proof of fraud. Mr. Mann may 
have been right or wrong as to the law. A knowledge of 
the law was as open to the one party as the other. ‘The 
misrepresentation must be of a material fact and must be 
something in regard to which the one party places a known 
confidence in the other.” 1 Story’s Equity, sec. 197; 2 
Kent’s Com., 484-5; Mason vs. Chopple, 15 Grat., 572. 

Mrs. Hawver’s deposition was twice taken. The first one 
for some cause or other was suppressed. We do not know 
what was in it, but as it was never permitted to see the 
light of day we must presume that it did not suit; but to 
make the next one suit she was induced to write it out at 
home by herself, that she might not be embarrassed when 
she was giving it in before the commissioner, and the old 
deposition was privately read over to her that the weak 
points might be made strong. We might, therefore, ex- 
pect conformity between the oral and written statement; 
but they do not exactly accord. She says she heard the con- 
versation between the parties at McVey’s house. ‘Mr. 
MeVey objected to taking Confederate money, as it was 
worth so little at that time. Mr. Mann told Mr. McVey 

that he had better take Confederate money than nothing. 
Mr. McVey said he would sue Burdett’s heirs and make the 
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money. Mr. Mann told him that it would be an endless 
suit; that he would have to wait until Burdett’s heirs be- 
came of age, and if he could not make the money off of 
Burdett he would have to sue the Hedrick heirs, and by 
that time Hedrick’s property would be squandered.” 

In her written statement she said Mr. Mann talked like it 
would be better to take Confederate money than nothing, not 
that “if he did not take the money he would get nothing ;”’ 
not a word here about the notes being a legal tender, as 
charged in the bill; not a word about the insolvency of 
Burdett’s estate and the knowledge of Mr. Mann to the 
contrary, as charged in the bill. Nothing to alarm Me- 
Vey except the duration of a chancery suit, and this some 
people have really imagined is almost endless. He may not 
have been a perfectly good lawyer as to details, but not a 
very bad one as to results. 

This is the proof of a gratuitous fraud practiced by Mann 
for the benefit of Hedrick and Burdett’s estates, and this is 
the testimony upon which, in disregard of the defendant’s 
answer, the court rendered a decree for what it said was the 
amount of the bond. Of the proof of the amount of the 
bonds there is none. 


Snyder for the appellee. 


Brown, President. In this case a creditor received from 
the agent of a party acting as an administrator de son tort, 
of a deceased debtor, (the said party having qualified under 
the rebel authority), the amount of his debt in the so-called 
Confederate paper and surrendered up the bonds, during 
the war. After the war, he, the creditor, instituted suit in 
chancery against the said agent for his part in the trane- 
action. 

The prayer of the bill is that the defendant be decreed to 
pay to the complainant the amount of the bonds claimed to 
have been fraudulently obtained and for general relief. 
The charge of fraud in the bill is denied in the answer. 
And the first question is whether the charge of fraud and 
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duress is sustained by the evidence. It was alike unlawful 
for the plaintiff to receive illegal or contraband currency as 
for the defendant to pay it if both acted alike freely, know- 
ingly and willingly. On this point the facts and circum- 
stances of this case are almost identical with the facts and 
circumstances on the same point in the case of the same 
plaintiff, Mann vs. Lewis and Argabrite, infra. .And the 
views there expressed are alike applicable here and conclu- 
sive of this point. Whether the representation of the de- 
fendant Mann, as the agent of his son, was true or false, as 
respects the alleged legal tender act of the so-called Con- 
federate Congress, does not appear. If false, the false repre- 
sentation of so material a fact, under the circumstances of 
the case, influencing the action and coercing the consent of 
the creditor to receive a worthless and illegal currency in 
discharge of a good debt, was a fraud. 

But if, on the other hand, the statement were true, it was 
duress per minas to make use of it to cverce, in like manner, 
the unwilling and reluctant assent of the creditor to surren- 
der his rights against his recognized interests. 1 Story’s 
Kq., 222; Adam’s EKq., 182,177; 2 Rob. Prac. (new), 621. 

It has been urged that in thus trading in an article of 
illegal currency the parties were in pari delicto, and that this 
was a finished transaction in which a court of equity would 
not interfere to rip open that which had been put to rest, 
nor aid either of the guilty parties against the other. But 
the parties are not in pari delicto. The ereditor who is in- 
duced against his will by fraud or coerced by duress per 
minas, to reeeive that which he knows to be worthless or 
nearly so, and likewise illegal, in the payment of a good 
debt, is not equally guilty with him who by such means 
fraudulently induced or coerced him to do it. It is no ex- 
cuse that the defendant acted in the matter in the interest of 
his son, who was the administrator of the deceased debtor. 
He is responsible for the consequence of his own unlawful 
acts to the party injured by them. 

There might be an inquiry whether the defendant should 
have had deducted from the amount of the debt decreed 
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against, him the market value of the so-called Confederate 
treasury notes, or at least the amount which the plaintiff 
in fact realized out of it. 

No allowance could be made for the market value of an 
article which he might not lawfully pass as currency; but if 
he had in fact passed or disposed of it for value, to that ex- 
tent, and that only, the plaintiffs claim should have been 
dismissed ; otherwise he too would be allowed to profit by 
his own wrong while invoking the aid of the court to pre- 
vent another from doing likewise. But there is nothing in 
the pleadings or evidence showing, or even tending to show, 
that the complainant ever passed or disposed of the said 
Confederate paper or any part of it. And since to have 
done so would have been unlawful and tending to contin- 
uance and give currency to an important instrumentality of 
the rebellion to which the evidence shows he was as a man 
loyal opposed, no legal presumption against him can arise 
in that behalf. 

There is no ground, therefore, appearing to justify or call 
for an inquiry by reference to a commissioner on that point, 
nor to warrant this court in reversing the decree and re- 
manding the cause to institute such inquiry. 

I think, therefore, that there was no error in the decree 
of the court below, and that the same mast be affirmed, with 
costs and damages to the appellee. 


The remaining judges concurred. 


DECREE AFFIRMED. 











240 COURT OF APPEALS OF WEST VIRGINIA. 














Jan’y Term, 





Bainbridge et al. vs. Gehring et al. . 












GHAbeeling. 


Mora@an D. BaAtnsrinGe e al. vs. Josepu T. GEHRING ef al. 


January Term, 1869. 


G. W. B. and C. entered into an agreement to form a joint stock company 
















for the purpose of mining coal, &c. G. and W. put in 137 acres of land 
and they all jointly put in another tract of 463 acres, which were to con- 
stitute the basis of the company. The capital stock was to be sixty thou- 
sand dollars, divided as mentioned in the agreement. It was stipulated 
in the agreement that G. and W. were to receive from the profits of the 
first coal sent to market eight hundred and ten dollars of the company’s 
money as a recompensation for the excess in value of the 137 acres over 
the 463 acres. Before any profits were realized the lands were sold. 
HELD: 


1. G. and W. would be entitled to receive the said sum of eight hun- 
dred and ten dollars from the proceeds of the sale of the lands if 
sufficient to pay them, but the remainder of the stockholders would 
not be personally liable to G. and W. for the respective proportions 
of the eight hundred and ten dollars, unless they had actually re- 
ceived the proceeds of the sale of the lands or the profits of the 
coal sent to market. 


2. As the bill of G. and W., to compel the other stockholders to pay 
their respective proportions of the said sum, did not charge that 
any profits were received, or that the other stockholders had re- 
ceived the proceeds of the sale of the lands, it must be dismissed. 


This cause arose in Taylor county, in 1864. The opinion 
of the judge contains a statement of the material facts. 


N. Richardson and W. G. Brown for the appellants. 


MaxweLL, J. Ignatius Gehring, Hiram Winchester, 
Morgan D. Bainbridge, William Corothers and Samuel 
Corothers entered into.a contract in writing to form a joint 
stock company under the name of the Whiteday Cannel 
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Coal and Oil Company. Gehring and Winchester were the 
‘owners of a tract of 137 acres of land, and the five parties 
were together the owners of another tract of 463 acres, 
which were to form the basis of the company. The capital 
stock was to be 60,000 dollars, divided into 600 shares to be 
divided as mentioned in the agreement. 

The contract contained the following stipulation: “And 
it is further agreed that the said Gehring and Winchester 
shall receive from the profits of the first coal that is sent to 
market 810 dollars of the company’s money as a recompen- 
sation for the excess which the said Gehring and Winches- 
ter paid for the above named 137 acres of land over the four 
dollars and nine ceuts per acre for the last named tract of 
463 acres.” 

The parties afterward applied to the circuit court of Tay- 
lor county and obtained a charter according to the terms of 
the agreement. 

Shortly after the charter was obtained the company sold 
the lands held by it to another company, and after this, 
Gehring, in his own right and as assiznee of Winchester, 
filed his bill to recover from the other parties the said sum 
of 810 dollars, and the court rendered personal decrees 
against Bainbridge and William and Samuel Corothers 
each for 124 dollars and 334 cents, their relative proportion 
of the sum of 810 dollars, according to the stock held by 
them respectively in the said company. From this decree 
they have appealed. 

The parties, by their agreemeut, did not contemplate that 
the appellants Bainbridge and the two Corothers should be 
personally liable to the parties for the 810 dollars, but the 
sum was to be paid from the profits of the first coal that 
was sent to market out of the company’s money, But it is 
charged in the bill and admitted in the answer that before 
any profits were realized the lands were sold. This being 
true then Gehring and Winchester would be entitled to ree 
eeive the sum from the proceeds of the sale of the property 
if it sold for sufficient to pay them, but in neither aspect 
would the appellants be liable personally, unless they had 

VoL, Il. 16 
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actually received the proceeds of the sale in the one case or 
the profits of the coal sent to market in the other. 

The bill does not charge that any profits were made on 
coal shipped and that such profits were received by the ap- 
pellants, nor is it charged in the bill that the appellants re- 
ceived the proceeds of the sale of the property or any part 
thereof. ‘ 

The bill, therefore, shows no ground tor relief against the 
appellants, and should have been dismissed on the hearing. 

The order of this court will, therefore, be to reverse the 
decree complained of, with costs to the appellants, and pro- 
ceeding to enter such decree, as the court below ought to 
have rendered, will dismiss the bill with costs. 

Judges Berkshire and Brown concurred, but Judge Brown 
was of opinion to remand the cause with leave to amend the 
bill if desired. 


DercREE REVERSED. 
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Gbeeling. 

CHARLES RUFFNER v's. ALEXANDER WILLIAMS. 
January Term, 1869. 


1. The action of trespass for false imprisonment is in some respects peculiar, 
and differs from an action for an ordinary assault and battery and other 
trespasses in this, that the trespass does not consist in a distinct and sin- 
gle act, but in the continuous violation of personal liberty, and every 
continuation of an illegal imprisonment constitutes a new trespass for . 
which an action may be maintained. 

2. Where a party is present during a part of the time of the illegal imprison- 
ment of another, and gives aid and comfort, counsel, direction and en- 
couragement to those engaged in it, he is personally liable for the trespass. 


In June, 1866, Alexander Williams brought an action of 
trespass on the case against Charles Ruffner and others, in 
the circuit court of Nicholas county. The suit was abated 
as to two of the defendants, and the others pleaded not 
guilty. At the April term, 1867, the jury empanneled in 


the case found a verdict for 500 dollars damages against 
the defendant Rutther alone, and found the other defendants 
not guilty. Ruffner moved the court for a new trial on the 
ground that the verdict was contrary to evidence and with- 
out sufficient evidence, which motion the court overruled 
and entered judgment upon the verdict. To the opinion of 
the court overruling the motion for a new trial the defen- 
dant excepted and the case was brought to this court on a 
supersedeas. The facts in the cause which were certified by 
the circuit court, are very fully stated in the opinion of 
Berkshire, J. 


Stanton & Allison and Melvin for defendant in error. 


BerksuireE, J. This was an action of trespass for an as- 
sault and battery and false imprisonment brought by the 
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defendant in error against the plaintiff in error, in the cir- 
cuit court of Nicholas county. The only error complained 
of is for overruling the motion for a new trial upon the 
ground that the verdict was contrary to the evidence and 
without sufficient evidence. 

One of the averments in the declaration is to the effect 
that the defendant Charles Rufther and ten others, named 
therein, did, in September, 1861, in said county, with force 
and arms, make an assault on the plaintiff, and did then and 
there abuse, insult and ill-treat bim, and did cause and insti- 
gate others to do likewise; and did also then and there 
take, seize, carry, drive and transport the said plaintiff from 
thence to the county of Greenbrier, and imprison and hold 
him in confinement in the jail of said county for the space 
of ten days, forcibly, wrongfully and against his consent, 
and without any reasonable or probable cause, and also 
caused, directed aud instigated others to do likewise. 

To this declaration the defendants pleaded not guilty, and 
upon the trial on this issue the jury found a verdict for the 
plaintiff against the defendant Ruffner for 500 dollars dam- 


ages, and found jor all the other defendants. 

From the certificate of facts proved on the trial, it appears 
that the defendant in error was arrested in said county in 
September, 1861, by four persons belonging to a company 
called “ Independent Scouts,” belonging to the rebel army, 
under General Floyd, and carried from the place where he 


was arrested to Floyd’s camp, distant about twelve miles, 
where he was kept about ten days, and was taken from 
thence to Lewisburg, in Greenbrier county, (after stopping 
three days at “Dogwood Gap,” in Fayette county), and 
there confined in the jail for about ene week. That while 
on the march to Lewisburg under guard, the defendant 
Ruftner (who it appears was a resident of and in Nicholas 
county about the time of, and within two miles of the place, 
where the arrest was made, being at Summersville where 
there was a company of rebel soldiers) met with them and 
immediately commenced abusing and threatening the pris- 
oners, and especially the defendant in error, in the moet via. 
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lent and menacing manner, and continued to ride on with 
the guards and prisoners to Lewisburg, distant about 23 
miles, and continued his abuse and threats of violence to- 
wards the prisoners, the defendant in error included, and 
among other things said he ought to be hung and shot, and 
that he would be hung, and at the same time told the guards 
that if they would hand him a gun he would shoot the pris- 
oner then, and also told the rebels what they ought to do 
with the prisoners, Xe. 

I think these facts substantially sustain the averments of 
the declaration. 

The action of trespass for talse Guprisonment is in some re- 
spects peculiar and differs from an action for an ordinary 
assault and battery and other trespasses in this, that the 
trespass does not consist in a distinet and single act, but in 
the continuous violation of personal liberty. And one of 
the consequences is, that every continuation of an illegal im- 
prisonment constitutes a new trespass for which an action 
may be maintained. 1 Hillyard on Tres., 200; Shepherd vs. 
MeQuilkerZ4 W.Va. Rep., 90. 

Applying this doctrine to the case under review the de- 
fendant’s liability, I think, must be quite apparent, for he 
was certainly present during a part of the time of the illegal 
imprisonment of the defendant in error, and gave aid and 
eomfort, counsel, direction and encouragement to those en- 
gaged in it. , 

I think the judgment should be affirmed, with costs and 
damages. 


The remaining members of the court concurred. 


JUDGMENT AFFIRMED, 
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CAbeeling. 


Susan A. ENGLE vs. James W. ENGLE, EXECUTOR. 
January Term, 1869. 


1. As the title to dower is consummated by the husband’s death, when the 
wife is endowed she is in from the death of her husband, and like any 
other tenant of the freehold she takes upon recovery whatever is then an- 
nexed to the freehold, whether it be so by folly, mistake or otherwise. 

2. By the 8th section of chapter 110,* Code 1860, if land, on which there is a 
growing crop, pass by will to devisees, the widow is entitled to one-third 
of the crop, 

3. E. devised his lands, subject to the dower of his wife, and prior to his death 
a crop of wheat had been sown thereon, which was harvested by the ex- 
ecutor before a decree was had assigning dower. Herp: 


That as the widow was entitled at the death of the husband to be en- 
dowed of one-third of the land with the crop growing on it, so if 
the crop be severed before the assignment of dower she is entitled 
to be endowed of the land in like manner, and of one-third of the 
crop thus severed, for by the severance the estate had been dimin- 
ished in value to the amount of the crop. 


John Engle died on the 18th day of October, 1865, tes- 
tate, in Jefferson county. He devised his lands equally to 
his four sons “subject to the dower of his beloved wife,” 
Susan A. Engle. Prior to his death a crop of wheat had 
been sown on his lands, which was harvested by his execu- 
‘tor, James W. Engie, in the wheat harvest of 1866. The 
net proceeds of the wheat amounted to 2,756 dollars and 45 
cents. The widow brought suit against the executor to the 
August rules, 1867, to recover one-third of the value of the 





* 8. Until her dower is assigned, the widow shall be entitled to demand of 
the heirs or devisees one-third part of the issues and profits of the other real 
estate which was devised or descended to them, of which she is dowable ; and 
in the mean time may hold, occupy and enjoy the mansion house and {curti- 
lage, without charge ; and if deprived thereof may, on complaint of unlawful 
entry or detainer, recover the possession with damages for the time she was 
so deprived. 
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erop. On the trial the foregoing facts were agreed and that 
the crop of wheat, which had been. sold by the executor, 
eame from the entire tract of land of which the testator 
died seized, as well from that which was afterwards assigned 
as dower, as that which was allotted to the devisees. It 
was also further agreed that the personal assets, apart from 
and exclusive of the crop of wheat was not sufficient to pay 
the debts left by the testator; and that the widow had in- 
stituted proceedings for the assignment of dower in April, 
1866, and an interlocutory order was entered by the court 
in June following, before the crop of grain was cut, de- 
claring the widow to be entitled to dower and appointing 
commissioners to assign the same to her; but in consequence 
of some difficulties which arose between the widow and one 
of the devisees as to the right to have the mansion house, 
the final decree confirming said assignment of dower was 
not entered until the April term, 1867. On the facts agreed 
the court held the widow not entitled to one-third of the 
crop and gave judgment against her for the costs; she 
thereupon applied to this court for a writ of supersedeas, 
which was granted. 


Charles J. Faulkner for the plaintiff in error. 

It is conceded that if the crop of wheat, which is the sub- 
ject of controversy in this case, was personal assets at the 
death of the testator, the widow has no claim, on the facts 
agreed, to participate in it. It is with equal confidence sub- 
mitted, that if it was not personal assets, but a part of the 
freehold, that the dower of the widow attaches to it as to 
any other rents, issues and profits derivable from the land 
of which the testator died seized. 

As a general rule of law, the crop growing on the ground 
is a part of the freehold. A sale of the land carries with it 
the growing crop. <A jieri facias can not be levied on grain 
in the ground. Nor is it the subject of larceny. To this 


general rule some exceptions have been established for the 


encouragement of husbandry and to compensate for the 
labor and expense of tilling, manuring and sowing the land. 
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Thus as between the tenant for life and the reversioner the 
Fructus industriales, produced annually by labor and industry, 
pass to the executor ot the tenant for life. So in the case 
of the owner of the inheritance, these emblements, as they 
are termed, as between the executor and the heir, pass to 
the executor. These exceptions, however, cease with the 
principles of public policy, upon which they are founded. 
For if the land is devised, the general rule of law takes ef- 
féct} the growing crop passes to the devisee and the executor 
is excluded. Williams on Executors, 681; Ram. on Assets, 
p- 190; 1 Lomax on Executors, p. 243; 8 East, 243. The 
present is a case of a devise of the land upon which this 
crop was sown. No question here arises as between the ex- 
ecutor and the widow. The executor as such can not 
claim that crop as assets of the testator, and the record pre- 
sents a conflict of interests solely as between the widow and 
the devisees. 

Dower, we are informed by Lord Coke, is one of the 
three principal favorites of the common law. Co. Litt., 
124, 6. It was protected by Magna Charta. It is well styled 
tabula in nau fragio. It is given by the law ad sustentationem 
uxoris et educationem liberorum, for the sustenance of the wife 
and the nurture and education of her children. And in 
this connection Chief Baron Gilbert well remarks: “If 
Baron sows land, dies before severance, the wife shall have 
the third part of the land so sown, for her dower, for she shall 
not stay for her subsistence a whole year till the corn be re- 
moved.” 1 Gilbert, Law of Evidence, p. 498. If the pres- 
ent claim is decided adverse to the widow, near two years 
will have elapsed from the death of the testator before she 
receives a bushel of wheat from the land for the sustenance 
of herself and children. 

THe would proceed first, to examine the appellant’s claim 
to a share of this crowing crop upon the doctrines of the 
common law; secondly, upon the construction of our own 
statutes bearing on that point. 

1st. Upon the principles of the cormmon law, regarding 
the case as between the widow and the devisees. 
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As the title to dower is consummate by the husband’s 
death, when the wife is endowed, she is in from the death 
of the husband, and like any other tenant of the freehold, 
she takes upon a recovery whatever is then annexed to the 
frechold. 4 Kent, p. 66. When dower is ascertained by 
assignment, the estate does not pass by assignment, but the 


seizen of the heir is defeated ab initio, and the dowress is in, 
in intendment of law, of the seizen of her husband, and this 
is the reason that neither livery nor writing is essential to 
the validity of an assignment in pais. 4 Kent, p. 60. The 
widow claims paramount to the heir. Ter estate is a con- 
tinuation of that of her husband, and upon assignment she 
is in by relation from her husband’s death. 4 Kent, p. 62. 

In Bishop vs. Bishop, decided 28th of April, 1841, by the 
high court of chancery, England, the widow was held en- 
titled to one-third of the proceeds of timber cut from the 
land by the heir, before assignment of dower. Jurist, p. 931. 

These principles incontestably gave to the widow a right 
as against the devisee to the rents and profits of dower land 
withheld from her possession, from the death of her hus- 
band, but as dower was a real action, and no damages were 
at one time recoverable at common law in real actions, this 
defect was supplied by the statute of Merton, which gave 
her as against the heir the right to recover damages from 
the death of the husband. By damages, says Parke, are to 
be understood the profits of the third part since the death 
of the husband. Parke on Dower, p. 306. 

The position being then established, that this growing 
crop is not personal assets, demandable by the executor as 
such, but a part of the freehold passing to the devisees, the 
conclusion is inevitable that dower attaches to it, and she is 
entitled to her proportion of the rents, issues and profits 
from the death of the husband. 

But suppose this were not the case of a devise of land— 
suppose it were a case of an ordinary descent, is it so clear 
that as between the executor and the widow, the executor 
would be entitled to the whole of this growing crop? 
Bracton, in his admirable and authoritative treatise, “de 
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legibus et consuetudenibus Anglie,” Lib. 2, Fol. 96,5, 2, says: 
“Infra quadraginta dies assignetur dos legitima, secundum 
quod tune fuerit culia vel unculta, cum fructibus et redditibus 
et omnibus aliis pertinentis, et nihil refundatur executoribus 
vel haeredibus pro cultura et cura,” &c. Edition in State 
Library, printed 1539. 

Roll, in his abridgement, Says: 

“Si baron emblee terre et morust devant severance et son 
feme est endow de cest terre issint emblee pur sa 3 parte, 
el avera l’emblements et nemi l’heire necl’executor} car el 
est d’aver la terre fuerut culta vel inculta cum fructibus et 
redditibus.” Edition 1668, State Library, p. 727, sec. 16. 

Danvers, Cuntingham, and the other ancient compilers 
embrace the same doctrine. ‘ 

In the case of Fisher vs. Forbes, 2 Equity Cases Abridged, 
p. 392, (1734), the testator died in May, leaving a crop of 
hops growing in the ground which was not severed until 
August. The question was whether his widow, a jointress, 
was entitled to the crop, or the executor. The master of 
the rolls at first inclined to think the hops belonged to the 
widow in right of her emblements, but in regard to cases 
cited as adjudged, that in case of dower, she shall have the 
emblements, because dower is considered as an excressence 
or continuation of the estate of the husband, but jointure is 
not, and distinguishing the case of a jointress from a dow- 
ress, he adjudged the growing crop to the executor. 

Williams, in his work on Executors, says, page 664: 
‘Where the deceased was seized in fee simple of land, his 
_ personal representatives are entitled to emblements as 
against the heir, though not as against the dowress. Again, 
page 638, he says: “The executor of a jointress is entitled 
to emblements of the estate settled in jointure; but she is 
not entitled to them at her husband’s death, to the exclusion 
of her husband’s executor, as a dowress is. Vol. 1. 


See, to the same effect, 2 Redfield on Wills, p. 141, sec. 
8; 1 Roper on Husband and Wife, p. 426; Washburn on 
Real Property, 103, 169; Gilbert’s Evidence, p. 498. 
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This ancient and well established doctrine, is further il- 
lustrated by referring to the statute of Merton. 

By the principle of the common law, every tenant for life 
was authorized to dispose of the crop growing at his death. 
Why is it then, that it required a special provision by the 
statute of Merton, to authorize a dowress to dispose of the 
crops growing in the ground at her death? ‘The reason is 
given in our ancient writers, and it is, that as she was en- 
titled to a share of the growing crop, at the death of her 
husband, it was thought that she ought in consideration of 
that special privilege which she thus enjoyed, to relinquish 
the crop growing in the ground at her death. But the 
statute of Merton corrected this erroneous deduction from 
that privilege, and placed the widow as to the crop growing 
at her death, upon the same footing of all other tenants for 
life. Bracton, Lib. 2, Fol. 96: 2 Coke’s Institutes, p. 81; 
1 Roper on Husband and Wife, p. 426; Washburn on Real 
Property 103, 169. 

This provision of the statute of Merton, which was only 
intended to remove a doubt, and which at the time was held 
to be but in affirmance of the common law, is a part of our 
Code at this day. Code of 1860, p. 533; 2 Co. Institutes, 
page 81. 

2. But whatever question or difficulty may arise, if in- 
deed there can be any, as to the rights of the widow on 
common law principles, to her share of the growing crop, 
there can be none upon a review of our legislation bearing 
upon the subject. 

The duty imposed by the common law upon the heir to 
assign to the widow her dower, was often neglected, to her 
great inconvenience and injury. To guard against this in- 
convenience, and at the same time to provide the widow 
with the present means of subsisting herself and children, 
it was enacted, 6th of December, 1792, that “till dower 
shall be assigned it shall be lawful for the widow to remain 
and continue in the mansion house and mesuage or planta- 
tion thereunto belonging, without being chargeable to pay 
the heir any rent for the same.” This statute is plain in its 
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language, and has given rise to very little controversy in 
our courts. There is but one case, Grayson vs. Moncure, 1 
Leigh, 449, in which it is referred to. In that case the 
widow received from the administrator, Moncure, one-third 
of the net proceeds of the crop of wheat growing on the 
land at the death of her husband, but the decision of the 
court did in no respect turn- upon that point. Chancellor 
Kent in referring to this statute, which was also the law in 
New Jersey, and many other States, says that it gave her a 
freehold for life, unless sooner defeated by the act of the 
heir; that upon the death of the husband, the widow is by 
law deemed in possession as a tenant in common with the 
heirs to the extent of her right of dower, and that her right 
of entry does not depend upon the assignment of dower. 
4 Kent., p. 62. | 

The supreme court of New Jersey has further declared, 
in view of this statute, that it is the duty of the heir to as- 
sign dower without demand, and that no demand is neces- 
sary to enable the widow to recover the value from the 
death of the husband. Hopper vs. Hopper, 2 Zabriskie’s 
Reports, p. 715. 

The revisors, to obviate any doubt such as was suggested, 
1 Leigh, p. 449, provided that “until dower is assigned, the 
widow shall have a right to occupy and have the rents and 
profits of the mansion house and the tract of land on which 
it is.” But if she be the guardian of the heirs or devisees, 
to account to her wards for two-thirds of the issues and 
profits. 

This section of the revisors was not adopted by the legis- 
ture, but in lieu of it, the Code provides, 

1. That the wife shall hold, occupy and enjoy the man- 
sion and curtilage without charge, until dower is assigned, 
and further shall be entitled to demand of the heirs or dev- 
isees one-third part of the issues and profits of the other 
real estate which was devised or had descended to them. 
Sec. 8th. 

2. Damages tor detention of dower are given against the 
heirs and devisees, for such time after the husband’s death 
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as they have withheld dower, not exceeding five years. 
Sec. 11th. 

3. The right of entry is given to her, and an action of 
ejectment would now lie to recover dower before it is as- 
signed. 

The position once assumed, that this growing crop passes 
under the will to the devisees, and it follows inevitably from 
these provisions of the statute, that the devisees must ac- 
count to the widow for the one-third of its net proceeds. 
It is a part of the “issues and profits” of the real estate, ac- 
eruing since the death of the testator, and by express lan- 
guage secured to the widow. 


Stanton § Allison for the defendant in error. 

This case raises a question as to whether a crop of wheat 
growing upon decedent’s land, and sowed by him, was 
properly gathered by the executor and appropriated to the 
payment of debts, or withheld by him for such purpose 
from the widow, who claims one-third thereof. 

The decedent died October 18, 1865. The crop had pre- 
viously been sowed. It was reaped by the executor the fol- 
lowing harvest. 

By the will of the decedent John Engle, the land from 
which the crop was-taken was devised to his four sons, sub- 
ject to the dower of the widow. A// the personal estate is di- 
rected to be sold and the proceeds applied to the payment of 
debts and funeral expenses, an<d if deficient for such purpose 
his four sons were to pay the balance. 

In April, 1866, the widow filed her bill for dower, and 
obtained an interlocutory decree in June, 1866, before the 
crop was severed, declaring her entitled to dower and ap- 
pointing commissioners to assign it, but a controversy here 
arose between the widow and heir as to the mansion house, 
by reason of which the final decree, confirming said assign- 
ment of dower, was not entered until April term, 1867. 

The counsel for the plaintiff in error admits that by the 


common law the crops sowed and growing at the death of 


the intestate, upon the lands which descend to the heir, 
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are personal assets and go to the personal representative, 
but he claims that where land is devised the crops pass to 
the devisee. 

This distinction between the heir and a devisee seems to 
have been made by some of the common law cases. Lord 
Ellenboro and others have pronounced it a capricious 
one. It is to some extent ehanged in Virginia. 4 Rob., 
p- 707, (new). See West vs. Moore, 8 East, 343; Toller, 
202; 3 Coke’s Institutes; Hargrave’s Notes, 55b; 1 Wil- 
liams on Executors, 455-6; 1 Lomax on Ex., 248. But the 
latter is careful to say such is the law in England. 

But the presumption that the testater intended to give 
the crop with the land may be rebutted by words in the 
will that show an. intent that the executor shall have the 
emblements. 1 Williams on Executors, 456; Toller on Ex- 
ecutors, 202; 2 Redfield on Wills, 141; 1 Lomax on Ex., 
243; Fleming vs. Bolling, 3 Call., 75. 

Now it is pretty clear that the testator did intend tke ex- 
ecutor should have the crops. ‘All my personal property, 
&e., shall be sold to pay my debts. I will and bequeath 
all my land, &e.” 

‘** All my personal property,” will inelude the crops, which 
are personal property and not realty within the statute of 
frauds. Toller on Executors, 150-202; 1 Williams on Ex- 
ecutors, 352, note R; 2 Redfield, 241, note 15; 30. S. R., 
438; 40.8. R., 71. 

It cannot be presumed that the testator intended to give 
the crop to the devisees of the land unless it were beneficial 
to them, besides that is a question between the executor and 
devisees. The devisees do not claim the crops, and it is to 
their interest to have them pass to the executor, as they (his 
four sons) have to pay any deficiency left after the personal 
property is exhausted. 

The widow’s dower does not attach to crops, except in 
some cases where they are growing upon land assigned to 
her in dower. 14 Ohio Rep., 418; 2 Scrib. on Dower, 679; 
Code, 533, sec. 9. After the assignment (and there is no as- 
signment until after the confirmation) she may reap, but 
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she has no right of property in any crop gathered before the 
assignment to her by metes and bounds, and confirmed. See 
Williams on Ex., p. 458, and 2 Red. on Wills, 141; also 
Lomax and Toller; 2 Serib. on Dower, 26, 728. 

A devise of the land, without adding appurtenances or | 
the like, will not pass crops to the devisee. 1 Wash., 62, 
Shelion vs. Shelton. 

But whatsoever might be the result under the common 
Jaw rule, the crops passed to the executor in Virginia. 
Shelton vs. Shelion, 1 Wash., 53, 62; Pleming vs. Bolling, 3 
Call, 66; Lomax on Exeeutors. vol. 1, p. 246-248. 

Is the statute still the same in effect? See Code, 622, 
and see Tucker’s Com., vol. 1, book 2, p. 50-56. 

Lomax says executors in England are not entitled to em- 
blements as against a devisee unless a contrary intent ap- 
pears in the will. See vol. 1, p. 243, see. 11. 

Toller says, on p. 202, “This distinction between heir and 
devisees, however, seems not very reasonable. It appears 
strange that the corn should pass to the devisee as appur- 
tenant to the soil and yet shall descend to the heir. Buta 
devise of the goods, stock and movables is, it seems, en- 
titled to growing corn in preference both to the devisee of 
the land and the executor. Toller on Executors, 202.” 

‘Until her dower is assigned the widow shall be entitled 
to demand of the heir or devisees one-third part of the is- 
sues and profits of the other real estate which was devised 
or descended to them of which she is dowable. Code, 
532 and 38, sec. 8. 

‘““It may be assigned as at common law or by the court of 
probate or in chancery. The assignment when confirmed 
by the court shall have the same effect as if made by the 
heir at common law.” Code, 533, see. 9. 

She may recover her dower and damages for its being 
withheld; when against the heirs or their assigns the dam- 
ages shall be for such time after the husband’s death as they 
have withheld the dower, not exceeding five years before 
the suit is commenced. Against one claiming under alien- 
ation by the husband, the damages shall be from the com- 
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mencement of the suit against such claimant. In either 
case they shall be to the time of recovery, and if af- 
ter suit brought the widow die before such recovery of dam- 
ages, the same may be recovered by her personal represen- 
tative. Code 533, sections 10, 11 and 12; McCauley’s ex’trax 
vs. Dismal Swamp L. Co., 2 Rob. 507. 

As to right of dowress to emblements see 2 Scrib. on 
Dower 30, 727-8. 

Does not attach in favor of the widow until after her 
dower has been assigned. 2 Scrib., 728, sec. 17; 2 Seld., 
597, 3 Lentch, 43. And is not assigned until after report 
of commissioners is confirmed. Jfliler’s aV’mr vs. Woodman, 
14 Ohio Rep., 418, Code 532 and 533; 2 Serib., 728. 

Certainly not until assignment is in fact made by the com- 
missioners. Parker vs. Parker, 17 Pick., 226; 2 Serib., 728. 

In the case now before the court, the commissioners, al- 
though appointed, had not acted when the crop was severed, 
and the action was not brought for the crop upon the land 
subsequently assigned to the widow, but for one-third of 
the entire crop. What proportion, if any, was grown upon 
the land assigned to the widow, does not appear. Until as- 
signed the damages recovered from the heir covers any in- 
terest she may have in the crops. 


Browy, President. John Engle died on the 18th of Oc- 
tober, 1865, having but a short time previous sowed a crop 
of grain upon his land, leaving a will. He devised his lands 
to his four sons, subject, however, to his wife’s dower right 
in the same. The crop of grain then growing upon the 
lands devised was severed from the freehold, by the execu- 
tor, and sold on the Ist day of October, 1866, for the sum 
of 2,756 dollars and 45 cents, after deducting all the ex- 
penses of harvesting the crop, &e. 

The widow claims from the executor the sum of 918 dol- 
lars and 81 cents, that being a third of the net proceeds of 
the crop. To recover this amount she instituted an action 
of assumpsit. The facts were agreed ana appear in the re- 
cord. The questions of law arising upon these facts were 
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submitted to the court and decided against the widow’s 
claim. 


By the common law the growing crop is a part of the 
frechold and goes with the land on sale or devise of the lat- 
ter. There are exceptions, however, in favor of husbandry 
and relate to emblements; but the exceptions cease with 
the reason and policy on which they are founded, and the 
general rule is unquestionable. 


Dower is the widow’s last plank in her shipwreck, and is 
given by the common law ad sustationem uxoris et educationem 
liberorum, for the sustenance of herself and the education of 
her children. 

Accordingly Chief Baron Gilbert tersely said, “If Baron 
sows land, dies before severance, the wife shall have the 
third part of the land so sown for her dower, for she shall 
not stay for her subsistence a whole year till the corn be re- 
moved.” 

As the title to dower is consummated by the husband’s 
death, when the wife is endowed she is in from the death of 
her husband, and, like any other tenant of the freehold, she 
takes upon recovery whatever is then annexed to the free- 
hold, whether it be so by folly, mistake or otherwise. 4 
Kent, 66. 


Under the operation of the statute, which gives to the 
widow the right to hold, occupy and enjoy the mansion 
and curtilage without charge until dower is assigned her, 
the widow is by law deemed in possession as a tenant in 
common with the heirs to the extent of her right in dower; 
and her right of entry does not depend upon the assign- 
ment of dower, which is a mere severance of the common 
estate. Though in point of ienure she holds of the heir or 
reversioner yet the widow claims paramount to the heir. 
Her estate is a continuation of that of her husband, and, 
upon assignment, she is in by relation from her husband’s 
death. 4 Kent. 62. 

By the statute, Code 1860, chap. 110, see. 1, the widow 
VoL. III. 17 
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shall be endowed of one-third of all the real estate whereof 
her husband or any other to his use was, at any time during 
coverture, seized of an estate of inheritance unless her 
right to such dower shall have been lawfully barred or relin- 
quished. And by the 8th section, “ until her dower is as- 
signed the widow shall be entitled to demand of the heirs 
or devisees one-third part of the issues and profits of the 
other real estate which was devised or descended to them, 
of which she is dowable; and in the meantime may hold, 
occupy and enjoy the mansion house and curtilage without 
charge; and if deprived thereof may, on complaint of un- 
lawful entry or detainer, recover the possession with dam- 
ages for the time she was so deprived.” 


From the foregoing it is clear that if the growing crop 
passed by the will to the devisees they must account to the 
widow for her third of it, under the statute. If it did not, 
‘-by the common law, she was equally entitled as against the 
devisees to one-third of the land, with the crop growing 
upon it, for her dower. 


I think, however, that the devise only passed to the devi- 
sees, the land and growing crop subject to the widow’s 
dower thercin. 


And as upon the death of the husband the widow was 
entitled to be endowed of one-third of the land in value 
with crop then growing on it, so if the crop be severed be- 
fore the assignment of her dower she is entitled to be en- 
dowed of the land in like manner, and of one-third of the 
crop thus severed, for by the severance the estate had been 
diminished in value by the amount of the crop. It has been 
said that her dower might have been assigned in that part 
of the land having no crop on it, but that does not alter the 
case, for even then she would get her share in value of the 
growing crop, which would have been estimated in adjusting 
the relative values of the parts. 

In every view of the case then the widow here was 
entitled to her third of the net proceeds of the growing 
crop. 
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I am of the opinion, therefore, to reverse the judgment 
of the court below and enter judgment for the widow, who 
is the plaintiff in error, with costs in both courts. 


The other judges concurred. 


JUDGMENT REVERSED. 
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S. G. Suaw, et al. vs. J. D. McCuiovan. 
























January Term, 1869. 


Parties who voluntarily cnter into a forthcoming bond are estopped from all 
inquiry’ into the regularity and validity of the levy of the writ of fieri 
faciazs upon which the bond was taken. 

J. D. McCullough obtained a judgment, in the circuit 
court of Mason county, against W. L. Maddy, G. W. Gar- 
gilland S.G. Shaw. <A writ of fier’ fucias was issued on the 
14th day of May, 1867. <A forthcoming bond was taken 
forfeited and quashed. A new bond was taken which was 
also forfeited and returned to the clerk’s office. The writ 
of fieri facias had been levied on the property of Shaw on 
the 3d day of July, 1867. On the 5Sist day of October, 
1867, the plaintiff in the writ moved the court for a judg- 
ment on the bond, which had been lost or mislaid, which the 
defendants resisted, and the court quashed the bond, and 
ordered that another writ of fieri fucias be issued, dated on 
the 14th day of May, 1867, to be proceeded on according to 
law. The plaintiff proceeded on the levy made on the 3d 
day of July, 1867, and took a forthcoming bond from the 
defendant Shaw and one G. B. Thomas, dated December 
91, 1867. The defendant resisted a motion for a judgment 
on this latter bond, it being forfeited, because the levy was 
made after the return day of the writ. The court overruled 
the motion and gave judgment, and defendants applied to 
this court for a supersedeas. 


G. W. Jeffers for plaintiffs in error. 
M. Edmiston for defendant in error. 
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BeERksuIRE, J. The judgment on the forthcoming bond 
in this case was resisted by the obligors therein, solely on 
the alleged invalidity of the levy of the execution upon 
which the bond was taken, and the only defense made was a 
motion to quash the levy of the execution, which levy, it 
was insisted, was in fact made after the return day of said 
execution. 

The condition of the bond recites in substance that a writ 
of fieri facias had issued from the clerk’s office of the circuit 
court of Mason county upon a judgment in favor of the 
defendant in error against the plaintiffs in error, S. G. Shaw 
and two others named therein, which writ was patente to 
the sheriff of Mason county, and that C. Shrewsbury, sher- 
iff of said county, had taken certain property therein de- 
scribed, belonging to said Shaw, to satisfy the said exe- 
cution, &e. 

The obligors having voluntarily executed the bond, I 
think they are precluded and estopped from all inquiry as 
to the regularity and validity of the levy of the execution 
upon which it was taken, and that the circuit court did not 
err in rendering the judgment complained of. Downman, 
ex’or vs. Downman, 2 Call, 426; Carper and others vs. Me- 
Dowell, 5 Grat., 912: Cox a others vs. Thomas’ adm’rs, 9 
Grat., 312; Cecil vs. Everly and others, 10 Grat., 198; 1 
Greenl. Ev., sections 22,26; 4 Kent, 261, note. 

I am of opinion to affirm the judgment, with costs and 
damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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JONATHAN Purpy vs. WiLiram Rotter. 


January Term, 1869. 


Where a bill charges a certain debt due from the defendant and that it is en- 
titled to certain credits, and the defendant’s answer does not aver any 
other credits than those admitted in the bill, to which answer there is 
general replication and issue is made up thereon, the defendant cannot 
avail himself of other credits claimed to be proved in the cause, under 
the issue thus made. 


This case was determined upon the facts alleged and 
proven in the settlement of the partnership account between 
the parties, and which are substantially set forth in the 
opinion of the judge. The case was brought to December 
rules, 1865, in Marshall county. 


Wheat for the appellant. 
Lamb § Paull for the appellee. 


MaxweELL, J. This is an appeal from a decree rendered 
in the circuit court of Marshall county. 

Purdy filed his bill, alleging that he and Rutter had be- 
fore that time entered into a copartnership for the purchase 
and sale of cattle and hogs, each party to contribute an equal 
share of the capital and share equally loss or profits. 

The complainant charges in his bill that he invested of 
his individual funds in the purchase of cattle, and the 
charges thereon, the sum of 4,756 dollars and 79 cents; that 
during the same time Rutter invested in the same manner 
2,497 dollars and 59 cents; that Rutter had taken the cattle 
in which these sums were invested, except three of them, 
to the Baltimore market and there sold them, and had re- 


















COURT OF APPEALS OF WEST VIRGINIA. 268 





Jan’y Term, Purdy rs. Rutter. 1869. 





ceived on account of the sale 6,820 dollars; that the com- 
plainant had sold three of the cattle himself, for which he 
received 245 dollars; that Rutter had paid him certain spe- 
cified sums at the dates specified in the bill, amounting in 
the aggregate, including the said sum of 245 dollars and 
the sum of 167 dollars and 25 cents, to which Rutter was 
entitled, to the sum of 3,532 dollars and 75 cents, as stated 
in the bill, but the correct addition makes the sum 3,528 
dollars and 75 cents, and charges that there is a balance due 
from Rutter and prays a settlement of the partnership ac- 
counts. 

The defendant, in his answer, denied that the amount 
stated by the compiainant as invested by him, was the true 
amount invested by the complainant, and charges that he 
himself invested a greater amount than that charged by the 
complainant. The defendant also denies that he received 
the amount charged in the bill on the sale of the cattle, but 
admits that the net amount received by him was 6,592 dol- 
lars and 79 cents. In respect to the charge in the bill as to 
the amount of money received by the complainant the an- 
swer states, “complainant admits, in the account filed with 
his biil, payments made to him by respondent and credits, 
to which he (respondent) is entitled to the amount of 3,528 
dollars and 75 cents.” 

To the answer there was a general replication. 

The cause was referred to a commissioner to settle the 
accounts of the parties, who made a report which was ex- 
cepted to and the exceptions sustained, and a decree ren- 
dered for the defendant for 415 dollars and 24 cents, with 
interest from June 6th, 1865, and the costs of his defense. 
The evidence which the commissioner had before him is in 
the record. The commissioner reported the sum due the 
complainant to be 801 dollars and 27 cents. 

The proof in the record shows that the complainant in- 
vested in the cattle 4,538 dollars and 32 cents, and that the 
defendant invested in them 1,996 dollars and 50 cents, but 
take, instead of the sum proved by the defendant to have 
been invested by him, the sum which the complainant ad- 
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mits was invested by him, the sum of 2,497 dollars and 59 
cents, making a total of 7,035 dollars and 91 cents, which is 
more than the net proceeds of sales by the sum of 198 dol- 
lars and 12 cents, which is the loss on the eattle, one-half of 
which, or the sum of 99 dollars and 6 cents, deducted from 
4,538 dollars and 32 cents, the amount put in by the plain- 
tiff, and we have 4,439 ‘dollars and 26 cents, to which the 
plaintiff is entitled out of the proceeds of the sales of the 
cattle, from which deduct the payments received by him, as 
stated in the bill and admitted in the answer, and we have © 
the sum of 910 dollars and 51 cents, the balance due the 
complainant. 

This is the result to which we are brought if we are con- 
fined to the issues made up on the bill and answer. But the 
defendant claims that he is entitled to the benefit of a credit 
for the further sum of 800 dollars at one time and 1,200 
dollars at another time, which he claims that his proof 
shows outside of the credits admitted in the bill and not 
controverted in the answer. The answer does not aver that 
the defendant will claim the benefit of any other credits 
than those stated in the bill. Itis not clear that these items 
are not already included in the credits admitted by the com- 
plainant in his bill, but if they are not the defendant is not 
entitled to avail himself of them and have them allowed 
under the pleadings in the case, as no credits are claimed 
in the answer other than those admitted in the bill. For 
the doctrine on this subject see Daniels’ Chy P. & Prac., 
812, 992; Story’s Eq. Pl., sec. 247. 

The report of the commissioner in the case was, there- 
fore, pretty nearly correct, and the only error in it consists 
in taking the amount stated in the bill of 7,254 dollars and 
38 cents, as the sum invested, instead of the sum of 7,035 
dollars and 91 cents, as shown by the proofs in the case. 
Correcting the report in this respect it will show the sum 
due the complainant to be the sum before stated of 910 dol- 
lars and 51 cents, for which a decree ought to have been 
rendered, instead of the decree that waz rendered for the 
defendant. 
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The decree complained of will have to be reversed, with 
costs to the appellant, and this court, proceeding to enter 
such decrce as the court below ought to have rendered, 
must decree that the complainant Purdy recover from the 
defendant Rutter the sum of 910 dollars and 51 cents, with 
interest thereon from November Ist, 1865, and the costs of 
his suit. 


The other judges concurred. 


DECREE REVERSED. 
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* Absent MAXWELL, J. 
WituraM T. HiaainsotuaM vs. HAsELpEN & Ronrsouen. 


January Term, 1869. 


1. The act of the General Assembly, at Wheeling, passed February 10th, 1862, 
declaring certain persons non-residents, will permit a judgment on an or- 
der of publication merely, without any attachment levied on property 
belonging to the defendant. 


2. Parties who are proceeded against by order of publication have one month 
after the order is completed to appear and plead; and it is error to con- 
firm a conditional judgment at rules before the expiration of that time. 


3. The clerk of the circuit court is required to make out a docket of the causes 
ready for trial or hearing before the commencement of each term, and no 
case not matured and ready for trial before the commencement of a term 
can be placed on the docket for trial or hearing. 


4. Where the time allowed for the defendant, proceeded against as a non-resi- 
dent, did not expire until the day on which a term of court began it was 
error to place the cause on the docket for trial. 


5. On a trial in the circuit court to reverse a judgment for want of due notice 
of the original action, by order of publication, it is not error to receive 
proof of the posting of the order of publication at the front door of 
court house. 


Haselden & Rohrbough brought an action of trespass on 
the case against William T. Higginbotham, Thomas W. 
Tillman, Isaac J. Post, John 8. Huffman, John D. Imbo- 
den and William L. Jackson, in the circuit court of Upshur 
county, to September rules, 1863. The summons was re- 
turned executed on Tillman and Post, and “not found” as 
to the other defendants. The declaration was filed at Sep- 
tember rules and conditional judgment had as to the de- 


* He had been counsel in the cause below. 
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fendants served with process; an order of publication was 
had as to other defendants. The order of publication ap- 
peared in the newspaper on the 17th of September, 1863, 
for the first time. It is accompanied in the record by a cer- 
tificate of the clerk that it was posted according to law; 
which certificate bore date on November 4, 1863. At the 
October rules the judgment was confirmed as to Tillman 
and Post, and a conditional judgment was had as to other de- 
fendants. At the November rules the conditional judgment 
against absent defendants was confirmed. On the 15th day 
of November, which was the beginning of a term of court, 
the cause being docketed, the plaintiffs filed the order of 
publication with the certificate of the publisher, and on the 
18th day of the same month a trial was had, after the death 
of Tillman had been suggested and the suit abated as to 
him by the plaintiffs, and verdict and judgment rendered 
for the plaintiffs for 8,000 dollars. 

By the record it appears that the jury was sworn to in- 
quire into the damages in the suit, and returned into court 
and said “that the plaintiffs have sustained damages by oc- 
easion of the matters in the declaration mentioned,” &e. 

The affidavit in the cause upon which the order of publi- 
cation was had, affirmed that the defendants were reputed 
to be in sympathy with the southern rebellion and had vol- 
untarily left their usual places of abode and gone out of the 
reach of the personal service of civil process issuing from 
the county in which they had last resided, and had so re- 
mained more than ninety days, and were therefore deemed 
non residents. 

Higginbotham sued out a notice to the plaintiffs on the 
16th of May, 1866, that he would move the circuit court of 
Upshur to reverse the judgment. On the same day the no- 
tice was docketed. 

It alleged the causes of reversal: 

‘<1, Because he was never served with process in said cause 
to answer the plaintiff’s demand therein, nor was the attach- 
ment issued therein executed upon any estate whatever. 

2. Because, without any return of the execution of the 
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process against him in the cause aforesaid, a judgment was 
entered at rules against him. 

4, Because the jury were not sworn to ascertain or try 
whether he was guilty of the acts complained of against 
him in the said cause, but merely to inquire of damages. 

Because the jury, in their verdict, did not find him guilty 
of the matters or any of them complained of against hin, 
but merely assessed the damages which the plaintiffs had 
sustained by reason of the matters in the declaration men- 
tioned, and judgment entered thereon accordingly. 

5. Because of other errors apparent from the record of 
the said cause.” 

The court overruled the motion to reverse the judgment 
and gave the defendants therein judgment for costs. On 
the hearing of this motion after the plaintiff therein had pro- 
duced the record of the original case and his notice, the 
defendant introduced the clerk to prove the posting of the 
order of publication at the front door of the court house 
after September rules, 1863, to which the plaintiff objected, 
and his objection being overruled he excepted. 

There were no other bills of exception taken by the plain- 
tiff in the motion; some others were taken by the defen- 
dants but were not considered by this court. 

Higginbotham applied to this court for a writ of error 
and supersedeas to the judgment of the court on his motion 
to reverse. 


Lee § Edmiston and Boggess for the plaintiff in error. 
Wheat for the defendants in error. 


Berxsuire, J. This is a supersedeas to the judgment of 
the circuit court of Upshur county, overruling a motion 
founded on the 5th section of chapter 181 of the Code 1860, 
p- 681, to correct certain alleged errors in a judgment ren- 
dered in said court on the 18th of November, 1863, in favor 
of the defendants in error against the plaintiff in error and 
Isaac J. Post, John 8. Hoffman, John D. Imboden and 
Willam L. Jackson. 
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The process which issued in the suit, in which the judg- 
ment complained of was rendered, was returned executed 
on Thomas W. Tillman, who subsequently died and the 
suit as to him abated, and Isaac J. Post, and nihil as to all 
the other defendants. 

There was no appearance by any of the defendants in the 
case, and it must, therefore, be regarded as a judgment by 
default, and if there be errors in it, it was proper to correct 
them by motion in the manner proposed by the plaintiff in 
error. Davis, sheriff, vs. The Commonwealth, 16 Grat., 184. 

The suit, as appears from the record, was commenced on 
the 8d day of August, 1863. 

The process was returned at the September rules follow- 
ing, executed on the defendants Tillman and Post, and nihil 
as to the other defendants, and the plaintiffs having filed 
their declaration the common order was entered as to the 
said Tillman and Post and an order of publication taken as 
to the other defendants on whom process had not been 
served. 

At the October rules following, the common order against 
Tillman and Post was confirmed, and one, at the same time, 
entered against the other defendants, reciting the order of 
publication against them at the September rules and re- 
quiring them to appear at November rules following, and 
plead to issue. 

At November rules, the conditional judgment against the 
four defendants, proceeded against by order of publication, 
was confirmed, and the case was then put on the trial 
docket for the next term of the court, which commenced on 
the 15th day of the same month, and judgment was accord- 
ingly rendered, at the same term, against all the defendants 
except Tillman, as to whom the suit had abated by his 
death. 

Numerous errors in the proceedings are assigned in the 
notice and petition for the supersedeas, which, without ob- 
serving the order in which they are presented, [ will pro- 
ceed to consider. And as the second error complained of 
is the most important and goes to the jurisdiction of the 
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court, and if well assigned is perhaps an end.of the. case as 
to all the defendants except Post, I propose to examine it 
first. 

In this assignment it is claimed that it was error in the 
court to take jurisdiction of the cause and render judgment 
as by default against the defendants, who were not served 
with process, upon an order of publication merely, without 
any attachment levied on any property belonging to them 
or either of them. The solution of this question must de- 
pend on the construction to be given to the act of the 10th 
of February, 1862, p. 39, under which the defendants were 
proceeded against. In the construction of this, as in other 
statutes, we are to be governed by the ordinary rules of con- 
struction in like cases. And according to the familiar rules 
we are first to look at the mischief sought to be remedied 
and second to the remedy to be provided, and all statutes 
are to be construeed in the light of surrounding circum- 
stances at the time of the enactment. Now, keeping these 
rules in view, I think we cannot fail to clearly discover the 
legislative intent in the passage of the act under consid- 
eration. 

This law, it is needless to remark, was enacted under very 
peculiar and extraordinary circumstances, and I think its 
propriety and necessity will be made apparent when we con- 
sider the condition of the country at the time and the law 
in force previous to the passage of this act. 

What then was the mischief in this case for which a rem- 
edy was intended to be provided? It was that the citizen who 
remained loyal and adhered to the government could have 
no adequate remedy under the laws then in force for certain 
wrongs and trespasses committed by another class of citi- 
zens or residents of the State, over whom the courts could 
not.obtain jurisdiction on account of the rebellion and war 
then pending in this country. ¢ 

It is true that by the 10th section of chapter 170 of the 
Code of 1860, p. 707, a remedy was provided by order of 
publication in certain cases against residents of the State, 
when, after the use of proper diligence, it could not be as- 
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certained in what county or corporation in the State the de- 
fendants were. But this, it was found, afforded no remedy 
in many cases as the difficulty did not consist in not being 
able to ascertain the locality of the parties, but in the im- 
possibility of reaching them with process, which was en- 
tirely obstructed by the operations of the war then pending 
in this country. 

It was, therefore, to remedy this difficulty and mischief 
that the act in question was passed. What is the remedy 
provided by it? It is in effect, that if a person against 
whom a cause of action may exist shall voluntarily take up 
arms against the government of the United States, or one 
reputed to be in sympathy with the rebellion, quit his home 
or usual place of abode and go out of reach of personal 
service of civil process, issued from the county in which he 
last resided, and remain there for the space of nincty days, 
he shall be deemed a non resident and may be proceeded 
against by attachment or otherwise in like manner as non 
residents were then proceeded against. I think it must ap- 
pear obvious from the language here used that it was not 
intended to limit the plaintiff in these cases to the remedy 
by attachment alone, and that a proceeding by order of pub- 
lication without attachment, which is one of the modes of 
proceeding against a non resident under the 10th section of 
chapter 170, before cited, was contemplated by the legisla- 
ture and is clearly embraced in the comprehensive and al- 
ternative terms “or otherwise.” 

If this be not so and an attachment levied is indispensa- 
ble to the validity of such order of publication then, unless 
the defendant, against whom a right of action existed, had 
property that could be levied on, there would be no remedy 
against him, and the act under consideration, notwithstand- 
ing the plain and comprehensive language found in it, 
would be less efficient than the former law, which, as we 
have seen, authorized a proceeding by order of publication 
without attachment in certain cases against a resident 
of the state. I cannot doubt, therefore, that it was the in- 
tention of the legislature to authorize the proceeding by or- 
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der of publication against the class of persons described in 
the act, and that while they are, for the purposes of the act, 
to be deemed non residents and to be proceeded against in 
the same way that they are proceeded against, it was not 
intended that they should in every respect, and especially 
with reference to the jurisdiction of the court, be put on 
the same footing and bear the same relation of an actual 
non resident of the State. 

It seems to me, therefore, that it was not error to proceed 
against the defendants in this case by order of publication 
without attachment levied on their property or the property 
of either of them. 

The next error complained of, is, in relation to the rules 
taken and entered by the clerk in the office. 

The 5th section of chapter 170 of the Code, p. 706, pro- 
vides that process to commence a suit shall be a writ of sum- 
mons. Section 9 of the same chapter, p. 707, provides that 
‘‘No judgment shall be rendered on a seire facias, or in any 
other case, on returns of nihil.” 

The 42d section of the same chapter, p. 714, provides 
that, when process is returned at rules executed and the 
plaintiff files his declaration and the defendant fails to ap- 
pear, a conditional judgment as to such defendant may be 
entered, and that at the next rules thereafter, if such defen- 
dant continue in default, judgment shall be entered against 
him with an order for damages to be enquired into, when 
such enquiry is proper. 

Section 10 of the same chapter, p. 707, provides for an 
order of publication in certain cases against residents and 
non residents. Section 11 provides how the order shall be 
executed, and section 12 provides that if the defendants 
against whom it is taken shall not appear within one month 
after such order of publication is completed, the case may 
be tried or heard as to them; and that “upon any trial or 
hearing under that section such judgment, decree or order 
shall be entered as may appear just.” From these provi- 
sions it is manifest that the clerk erred in taking the rules 
against the defendants who were not: served with process. 
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These errors in the rules might perhaps have been imma- 
terial if they had not led to subsequent errors in the pro- 
ceedings, of a more serious nature. The order of publica- 
tion was published in the paper for the first time on the 17th 
of September, 1863. The month, therefore, given the de- 
‘fendants to appear and make defense after due publication 
of the order did not expire until the close of the 15th day 
of November, 1863, that being the day on which the No- 
vember term of the court commenced. 

By section 1 of chapter 177 of the Code, 1860, p. 730, the 
clerk is required to make out a docket of the causes ready 
for trial or hearing before the commencement of such term 
of the circuit court, and it follows that no case not matured 
and ready for trial before the commencement of a term can 
be put on the docket or tried at such term. J1ale vs. Cham- 
berlain, &c., 13 Grat., 658. 

I think it clear, therefore, that as the time allowed to the 
defendants in this case, who were proceeded against by or- 
der of publication, had not expired at the commencement 
of the term at which the judgment complained of was ren- 
dered against them, the case was prematurely placed on the 
docket and heard as to them. 

I do not think the court committed an error of which the 
defendant could complain in receiving proof on the trial on 
the hearing of the motion, of the posting of the order of 
publication. 

The case must be reversed with costs to the plaintiff in 
error here, and remanded to the cireuit court for further 
proceedings to be had according to the principles herein 
declared. 


The President concurred. 


J UDGMENT REVERSED. 


VoL. III. 18 
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Wheeling. 


JAMES CALFEE, ADM’R, vs. Hiram A. Buragss. 


January Term, 1869. 


1. The principle announced in the case of Brown vs. Wylie, 2 W. Va., that a 
note payable in the so-called Confederate treasury notes is illegal and 
void, cited and approved. 


2. The consideration of a bond was stated to be “money loaned,” to which the 
defense set up was that the consideration was Confederate treasury notes 
and therefore illegal and void, to which the plaintiff replied that the de- 
fendant was estopped by the bond from alleging any other consideration 
than that mentioned in it, and on demurrer to this replication the court 
below held the law to be for the plaintiff! MHexp: 

That a court ought not to lend itself to enforce a contract made in vio- 
lation of law, nor allow a guilty party to eflectuate his ends by 
pleading an estoppel to the truth of the case when the policy of 
the law forbids the transaction. 


Daniel Shumate gave his bond, under seal, for 706 dollars 
and 15 cents, to Hiram A. Burgess, dated October 29th, 
1862. The consideration was stated to be for “money 
joaned.”” Shumate died and James Calfee qualified as his ad- 
ministrator. Burgess brought suit in Raleigh county in 
1866, against the administrator, to recover the amount of 
the bond. The defendant, by special plea, sworn to, set up 
for defense that the consideration was Confederate treasury 
notes, and therefore illegal. To this the plaiutiif replied 
specially that the defendant’s intestate said, in the writing 
obligatory, that the consideration was “loaned money,” and 
that the defendant was estopped from asserting other con- 
sideration. To this replication the defendant demurred and 
the plaintiff joined, and the court overruled the demurrer, 
and the defendant withdrawing other defense the court gave 
judgment for the plaintiff for the amount of the debt. 

The case came here on a writ of error and supersedeas 
awarded to the defendant. 
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J. W. Davis for the plaintiff in error. 

The court erred in holding the replication good. Brown 
vs. Wylic, 2 West Va. Rep., 502. 

‘A recital in a mortgage, that it was made to secure a 
loan of money, estops the mortgagor from alleging that it 
was made without consideration. But when the contract is 
illegal, as against public policy, the court will not aid either 
party in enforcing it.” Norris vs. Norris, 9 Dana, 318; 
Brown vs. Wylie, 2 West Va. Rep., 502. 

No party can be estopped to show the illegality or immo- 

rality of a contract. It is an every day practice to plead 
that the bond was given for money won at gaming; else 
how would a party show the real transaction. An admis- 
sion made by a party under seal can not afterwards be gain- 
sayed or questioned by him, if the two parties are alone in- 
terested. But when public policy or morality has been in- 
raded, the State has rights, and to protect her the party is 
permitted to show the truth. If the law were otherwise, 
I might employ my neighbor to shoot you and give him my 
bond, and in it say for loaned money, and it would be en- 
foreeable. A party is estopped to deny an admission only 
where the truth shown would operate a fraud. See McGill’s 
adm’y vs. Bumett, 7 J. J. Marshall, 640; Truwallis’s adm’r vs. 
Riley, 17 B Monroe, 399; Marshall vs. B. & O. R. R., 16 
Howard, 314; Wood vs. McCann, 6 Dana, 366. This last 
case is believed to be directly in point as it was debt on a 
sealed iustrumeut. The loose manner of pleading in Ken- 
tucky will make it necessary for the court to read this case 
carefully. 

It is believed the judgment of the circuit court should be 
reversed. 


C. A. Sperry for the defendant in error. 

The simple question involved in this case is this, is the 
defendant estopped by the bond from denying that it was 
money loaned to him? 

The plaintiff sues upon a bond executed to him by Daniel 
Shumate, deceased. The defendant, the administrator, 
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pleaded that the consideration of the bond was Confederate 
money, to which plea the plaintiff replied specially that the 
defendant was estopped by the bond from saying or proving 
that he had not received money, having stated in his bond 
that the consideration was money loaned to him. 

Lord Coke says that ‘estoppel is where a man is con- 
cluded by his own acts or acceptance to say the truth, and 
it may be by matter of record, of writing, or i pais.” Coke 
Litt., 352 a. 

If a distinct statement of a particular fact is made in the 
recital of a bond, or other instrument under seal, and a 
contract is made with reference to that recital, it is unques- 
tionably true, that, as between the parties to that instru- 
ment, and in an action upon it, it is not competent for the 
party bound to deny the recital. Carpenter vs, Butter, 8 
Meeson & Welsby Rep., 209; Bowman vs. Taylor, 2 Adol- 
phus & Ellis, 278. 

‘A deed operates as a conclusive bar and prevents all in- 
quiry into the truth.” Chitty on Contracts, p. 6; 2 Blae. 
Com., 295; Cutler vs. Dickinson, 8 Pick., 386. 

The defendant is estopped to deny what he has acknowl- 
edged in his bond. 10 Grat., 484; Cecil vs. Marly, 10 Grat., 
198; Stephens on Pleadings, 197; Allen vs. Luckett, 3 J. J. 
Marshall, 165: 1 Green]. on Evidemee, sections 22, 26. 

The authorities in Kentucky, Virginia, United States 
courts, and elsewhere, hold that a party under his hand and 
seal is estopped to deny that statement, even though not in 
fact true. 

The counsel for the appellant relies upon the well settled 
principle that in contracts which are contrary to public policy 
or morality the truth may be inquired into. Is this such a 
ease? Receiving and paying out Confederate money within 
the Confederate lines was a necessity forced upon the people. 
It mattered not what their political views may have been, 
the food they ate, the clothes they wore, could be purchased 
with nothing else. It was the only circulating currency of 
the country. In the case of Kepple vs. the Petersburg R. R. 
Co., Judge Chase said “that this currency (speaking of 
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Confederate currency) may fairly be said to have been im- 
pressed on the country by irresistible force. There was no 
other in which the current transactions of business could be 
carried on, and there could be no other while the rebel gov- 
ernment kept control of the rebel States. The necessity for 
using the currency was almost the same as the necessity to 
live. * * * * * At the same time this currency, though 
it depreciated rapidly, had a sort of value.” He de- 
creed the payment of dividends in lawful money, the 
amount to correspond with the value of the Confederate 
money at the time. Je rendered a similar decision in the 
ease of Buit, Byrne § Co. vs. Crensham. In that case 
he instructed the jury that if they found Crensham liable as 
counsel, for money received, and that the money received 
was Confederate money, they should ascertain the gold 
value of the Confederate money at the time it was received 
and make that the measure of damages. Is the receiving 
and paying out of Confederate money inside of the Con- 
federate lines so vicious and contrary to the morals of the 
people that a court ought to permit a party to deny what he 
has said in his bond? We think not. The bond was exe- 
cuted on the 29th day of October, 1862, at which time Con- 
federate money was selling at nearly the price of gold. 


Brown, President. This is an action of debt on a note 
under seal, the consideration of which is stated on its face 
to be borrowed money. 

The defence was, by special plea, sworn to, that the con- 
sideration was Confederate treasury notes, illegally issued 
by the so-called Confederacy for the purpose of carrying on, 
aiding and abetting in the late rebellion against the United 
States. 

The replication was that the obligor in said note says 
‘‘that the consideration thereof was loaned money, and that 
the defendant is estopped from asserting any other consid- 
eration.” 

To this replication the plaintiff demurred and the defen- 
dant joined in the demurrer, and upon consideration thereof, 
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the court overruled the demurrer and gave judgment for 
the plaintiff for the debt. 

Two questions arise for determination, viz: first, whether 
Confederate treasury notes (so-called) were a valid consid- 
eration? And second, whether, if bad, the obligor was es- 
topped from setting it up by the terms of the note stating 
the consideration to be “loaned money.” 

In the case of Brown vs. Wiley, 2 W. Va., it was held 
that a note payable in the so-called Confederate paper was 
illegal and void, as being the life blood of the rebellion and 
an unlawful means to an unlawful end. 

In the case of Hale vs. Sharp, 4 Cald. ,275, it was held 
that contracts founded upon or in consideration of Confed- 
erate treasury notes are not only illegal because mala in se, 
but because against public policy, and therefore void. 

The same doctrine held in the cases of Fuin vs. Hedrick, 
4 Cald., 327; Walker vs. Walker, 4 Cald., 300; Peltz vs. 
Long, 40 Mo., 532; Hunly vs. Scott, 19 La., 161; Windham 
vs. Cerf, 19 La., 498. 

This rebel currency is also condemned by the 14th amend- 
ment to the constitution of the United States, as against 
public policy. Upon principle and authority then, I am of 
opinion that Confederate treasury notes, so-called, were ille- 
gal, and a contract based on such consideration was void. 

In regard to the question whether the obligor was estop- 
ped from pleading and proving that such was the consider- 
ation of the note sued on, instead of the consideration stated 
in the note, the case of Wilson vs. Spencer, 1 Rand., 76, fur- 
nishes an example in point. That was an action of debt on 
a note under seal. The defence was, by special plea, that 
the note was given to the president of an unchartered bank, 
established contrary to law, and that the consideration of 
the note was bank notes emitted by said bank in violation 
of law. 

The plaintiff demurred to the plea and the defendant 
joined in the demurrer. 

The county court gave judgment for the plaintiff, which 
judgment, upon appeal to the superior court, was affirmed. 
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But upon the appeal to the court of appeals, the judgment 
was reversed and judgment entered for the plaintiff, by the 
unanimous opinion of the court. 

The defence in the case at bar, then, was of matter which 
might certainly have been set up to an action on simple con- 
tract, and under the provision of the statute might be 
pleaded in this case to a sealed instrument as within the 
equity of the act. 

By the common law if the consideration be repugnant to 
justice or morality, or is contrary to the policy of the com- 
mon law, it will fail to support a contract. Addison on 
Contracts, 23; Smith & Smith’s Com.; 3 Leon. 88; Norris 
vs. Norris, 9 Dana, 318. 

On principle and authority, therefore, it would seem 
proper that a court should not lend itself to enforce a con- 
tract made in violation of law, nor allow a guilty party to 
effectuate his ends by pleading an estoppel to the truth of 
the case where the policy of the law forbids the transaction. 

Where parties are in pari delicto neither is entitled to the 
aid of the court; but a distinction has been taken in the 
case of usury, and the debtor relieved against his usurious 
contract upon the ground that the borrower is slave to the 
lender, and not, therefore, in pari delicto, as well as upon the 
ground of public policy. 

Both principles equally apply in this case, because the 
consideration is money borrowed, whether that be in lawful 
money or Confederate treasury notes. 

I think, therefore, that the plea in this case was a good 
defence to the action; that the replication to it was of mat- 
ter immaterial and therefore bad, and the demurrer to the 
replication ought to have been sustained and judgment ren- 
dered for the defendant. 

I am of opinion, therefore, to reverse the judgment of the 
court below and enter judgment for the defendant, with 
costs in both courts. 


The remaining judges concurred. 


JUDGMENT REVERSED. 
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WHAbecling. 
GerorGE T. HoapLey vs. DAvip AND GEORGE Rovsn. 


January Term, 1869. 


1. Non damnijicatus is a good plea to a suit on an attachment bond where the 
condition is that the plaintiff in the attachment “shall pay all costs and 
damages which may be awarded against him, or sustained by any person 
by reason of his suing out said attachment.” A plea of de injuria may 
also be filed. 


2. A case in which a plea of de injuria was held to be substantially in 
form. 


This was an action on an attachment bond by George T. 
Hoadley, plaintiff, against David Roush and George Roush, 
(the latter was surety) in the circuit court of Mason county, 
determined in September, 1867. The declaration contained 
two counts; the first averring the suing out of an attach- 
ment and its being subsequently quashed, and in conse- 
quence of the wrongful suing, the plaintiff was damaged to 
the value of 856 dollars and 48 cents; the second averred 
special damages, special injury, &c., by reason of the wrong- 
ful suing out of the attachment. 

The defendants tendered four pleas. No. 1 was condi- 
tions performed, to which the plaintiff replied generally. 
No. 2 was non damnificatus and was in the following 
words: “And for further plea, the said defendant, by his 
attorney, comes and saith that if said plaintiff has been dam- 
nified for, or by reason or means, or on account of any 
matter, cause or thing in the said condition of the said 
writing obligatory in the said declaration mentioned, the 
said plaintiff has been so damnified of his own wrong, and 
by and through his own means and default, and this he is 
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ready to verify. Wherefore he prays judgment, if the said 
plaintiff ought to have or maintain his aforesaid action 
thereof against him, &c;” to which the plaintiff demurred, 
but the demurrer was overruled. No. 3 was de injuria, 
averring that if the plaintiff was injured it was by reason 
of his own wrong and default, to which the plaintiff ob- 
jected, but the court overruled the objection, and the plain- 
tiff then demurred, which demurrer the court likewise over- 
ruled. The fourth plea was rejected and was not consider- 
ed. The plaintiff took nothing by his bill, &e. He applied 
to this court for a supersedeas, alleging for error the rulings 
of the court before stated. 


D, Polsley for plaintiff in error. 
G. W. Jeffers for defendants in error. 


MaxweLL, J. The first ground of error assigned is in 
overruling the demurrer to plea No. 2. 

Plea No. 2 is a plea of non damnificatus. 

The condition of the bond on which the suit was founded 
was that, ‘‘if the said Roush shall pay all costs and damages 
which may be awarded against him, or sustained by any 
person by reason of his suing out said attachment, then the 
above obligation to be void, otherwise to remain in full 
force.” 

This condition is the same thing as a condition to indem- 
nify and save harmless, and in such case the plea of non 
damnificatus is the recognized mode of defence. 1 Chitty 
Pl., p. 520; 3 Jbid, 9, 84, 5; Cutler vs. Southern, 1 Saunders’ 
Rep., 116; Cox vs. Joseph, 5 Term Rep., 309, 310; Hulland 
vs. Malken, 2 Wilson, 126. 

The plea is therefore good and the demurrer was very 
properly overruled. 

The second ground of error assigned is in overruling the 
objection to the filing and reception of plea No. 8, and 
allowing the same to be filed, and third, in overruling the 
demurrer to plea No. 3, and for other reasons apparent 
upon the face of the record. 
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I am unable to see any reason why plea No. 3 should have 
been rejected. It is in substance a good plea and was prop- 
erly filed. ‘The demurrer taken to it was properly over- 
ruled. The plea is substantially in the form found in 3 
Chitty Pl., p. 985. 

It seems to me there is no error in the record, and that 
the judgment complained of will have to be affirmed, with 
damages and costs to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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CHbeeling. 
A. 8. anp W. R. Livesay, Ex’Rs, vs. JAMES JARRETT, JR. 


January Term, 1869. 


Where there are judgment liens and trust liens against real estate and a bill 
is filed by a judgment creditor to enjoin a sale of the land by a trustee, 
and impeaching as fraudulent certain of the trust deeds, purporting to be 
made by the debtor for the benefit of other creditors, it is error to decree 
a sale before ascertaining the amounts of the several liens and their re- 
spective priorities and the validity of the respective trust deeds. 


This case arose in the county of Greenbrier. The bill of 
injunction was filed at the March rules, 1867, and the de- 
cree upon which the appeal was taken to this court was ren- 
dered at the November term, 1867, of the circuit court of 
said county. The matter in controversy is sufficiently set 


forth in the opinion of the judge. 
Snyder for the appellants. 


Brown, President. This was an injunction to stay a sale 
of land under the last of three several trust deeds. 

The bill is filed by Jarrett, claiming to be a judgment 
creditor as well as a simple contract creditor. It alleges 
that the trust deeds are fraudulent, that many of the debts 
secured had been paid in whole or in part, and that the 
debtor was seeking to obtain an advantage of the financial 
pressure and a forced sale, to buy in the property at a re- 
duced price clandestinely through the agency of others. A 
motion to dissolve was overruled and the case referred to a 
master to ascertain the priorities of the liens and the 
amounts of the several debts; but before a report was made 
the court decreed the land to be sold, and the proceeds of 
sale to await the future order of the court. 

The case has been settled, as it is said, between the par- 
ties, and is now only submitted on a question of costs in the 
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appeal, to determine which, it becomes necessary to deter- 
mine whether the court erred in decreeing the sale before 
settling the rights of the creditors. 

In Cralle vs. Meen, 8 Grat., 530, it was said that it was 
premature to decree a sale before adjudicating the several 
demands of the parties and so ascertaining the amount of 
indebtedness chargeable upon-the land. 

In Buchanan vs. Clark, 10 Grat., 165, it was held to be er- 
ror to decree a sale of land before the priorities of the par- 
ties were adjusted. 

And in Robinson’s Practice (old), vol. 2, p. 385, it is said 
that in a suit by a judgment creditor impeaching as fraud- 
ulent certain deeds of trust purporting to be made by the 
debtor for the benefit of other creditors, although it may be 
clear that the whole property, as well real as personal, con- 
veyed by the deeds, or so much thereof as may be neces- 
sary to pay all the debts, must be sold for that purpose in 
the progress of the cause, yet as to real property a sale 
should not be directed until the court has decided upon the 
validity of the deeds, and the extent to which the debts are 
chargeable upon the property, and the order in which they 
are to be paid, because a sale thus prematurely ordered has 
a tendency to sacrifice the property by discouraging the 
creditors from bidding, as they probably would, if their right 
to satisfaction of their debts and the order in which they 
are to be paid out of the property were previously ascertained. 

I think, therefore, that the: court erred in decreeing the 
sale in this case before ascertaining the amounts of the sey- 
eral debts, and settling the priority of the liens, and the va- 
lidity of the respective trust deeds. 

The decree of the circuit court should, therefore, be re- 
versed, with costs to the appellants, and the cause remanded 
for further proceedings to be had therein, in conformity to 
the principles above stated. 


The other judges concurred. 


DECREE REVERSED. 
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OAe/ ; es 
Wheeling. 

WituraM Scort vs. Joun W. BAKER. 
January Term, 1869. 


1. The plea of ni/ debit renders it necessary that the note produced in evidence 
should correspond with that described in the declaration. Therefore, 
there is a fatal variance, and a note should be excluded as evidence, 
where it is described as a note for “three hundred and forty-two dollars,” 
payable “two months after the date thereof,” and the note offered in evi- 
dence is for “three hundred and forty-two dollars and twenty-five cents,” 
payable “sixty days after date.” 

2. The following is held to be the individual note of the parties signing it and 
they are personally liable therefor: 

66$342.25. DreceMBER 19, 1866. 

Sixty days after date, we promise to pay to the order of J. W. Baker, three 
hundred and forty-two 25-100 dollars, at Second National Bank of Parkers- 
burg ; value received. WILLIAM Scort, 

President Blannerhassett Oil Co. 
W. Hi. Hornor, 
Treasurer.” 


The declaration in this case, which was filed at May rules, 
1867, in Wood county, is in the following words and 
figures: 

‘The defendants, William Seott and William H. Hornor, 
were summoned to answer the plaintiff, John W. Baker, of 
the city of Parkersburg, State of West Virginia, of a plea 
of debt, that they render unto the plaintiff, the sum of three 
hundred and forty-two 25-100 dollars, and two 6-100 dollars, 
costs of protest, which they owe to, and unjustly detain 
from the plaintiff’ And thereupon the said plaintiff, by 
Sands & Wilson, his attorneys, complains: For that, 
whereas, the said defendants, on the 19th day of December, 
1866, at the city of Parkersburg, in the county aforesaid, 
made their certain promissory note in writing, and delivered 
the same to the plaintiff, and thereby promised to pay to 
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the order of the plaintiff, three hundred and forty-two dol- 
Jars, two months after the date thereof, at the Second Na- 
tional Bank of Parkersburg, which period has now elapsed, 
and the defendants, or either of them, have not paid or 
caused to be paid, the amount of said note, or any part 
thereof, although the said note was afterwards, to wit: on 
the 20th day of February, 1867, the same whereon the same 
became due, presented at the Second National Bank of Par- 
kersburg, to wit: in the county aforesaid. Yet the said 
defendants have not, as yet, paid the said sum of money above 
demanded, or any part thereof, to the said plaintiff; but they 
to do this, have hitherto wholly refused, and still do refuse 
to do, to the damage of the said plaintiff fifty dollars, and 
therefore, he brings this suit, &e.”’ 

The defendant Scott pleaded nil debit and payment, upon 
which issues were joined. Trial was had by the court, a 
jury being waived, at October term, 1867, and judgment 
for the plaintiff. 

There was a demurrer to the declaration, which was over- 
ruled. 

On the trial the plaintiff offered the note and protest in 
evidence, t» which the defendant objected and moved to ex- 
clude it, because the plaintiff had declared on a joint note 
and the note offered in evidence was the note of the Blan- 
nerhassett Oil Co., and because there was a variance be- 
tween the declaration and tke evidence offered to support 
it, but the court overruled the motion and the defendants 
excepted. 

The defendant Scott brought the ease to this court. 


Lee § Hutchinson for the plaintiff in error. 

This was an action of debt by J. W. Baker against the 
plaintiff in error, founded on a certain promissory note, 
‘fully set out in the bill of exceptions. 

The note was declared on as the individual note of the 
defendants Scott and Horner, but on its face it shows that it 
was the note of a corporation called the “ Blannerhassett 
Oil Company.” There was no controversy about the exis- 
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tence of the corporation, which was formed under the laws 
of this State. 

We insist upon the following points for the plaintiff in error 
which we think clearly manifest the error of the court be- 
low in its judgment in this case, viz: 

Courts have always construed commercial instruments 
liberally, for the purpose of encouraging trade, and to meet, 
as far as possible, the ordinary exigencies of business, &e. 

In furtherance of this policy, if it can, upon the whole in- 
strument, be collected that the true object and intent of it 
are tv bind the principal, and not to bind the agent, courts 
of justice will adopt that construction of it, however informally 
it may be expressed. Story on Prom. Notes, sec. 69; Story 
on Agency, sec. 154; 10 Wend. Rep., 271, Pentz vs. Stan- 
ton; 5 Wheat. Rep., 526, Mechanics’ Bank vs. Bank of Col- 
umbia; 11 Mass. Rep., 97, Long vs. Colburn. 

Whether the contract is binding on the agent or the cor- 
poration, is a question to be solved by the intent, which 
may be discovered in the form and circumstances in which 
itis made. Angell and Ames on Corp., see. 294; 12 Barb., 
27, Conro vs. Port Henry Iron Co. 

Parol evidence is admissible to show who intended to be 
bound in every case, except where the instrument is without 
ambiguity and asserts a positive liability on the person con- 
tracting, the name of the principal not appearing. 1 Am. 
Lead. Cas, 629; Mechanics’ Bank vs. Bank of Columbia, 5 
Wheat., 326; Bank of Utica vs. Weghr, 18 Johns., 341. 

Agents of corporations and their acts are governed by the 
same rules in commercial transactions, in general, as agents 
of individuals. Angell and Ames on Corp., sec. 283-284; 
5 Munf., 324, Legrand vs. Hampton and Sidney College. By 
no means essential that corporate name be used in drafts. 
Conro vs. Port Henry Iron Co., 12 Barb., 53. 

The authority of an agent to bind a corporation need not 
be shown by a resolution or other written evidence, but 
may be implied from acts and circumstances. Angel and 
Ames on Corp., sec. 284; 15 Maryland, 494; North Cen. R. 

Co. vs. Bastin. 
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If the agent contract for a corporation within the scope 
of his power, the corporation is bound, though the name of 
‘corporation not disclosed.” Angell and Ames on Corp., 
sec. 294 and note 4. 

In general, if from the contract itself or from this coupled 
with the conduct of the parties thereto, it appears that 
credit was given to the corporation and not to the agent, 
and that it was the intent the corporation should be bound, 
whatever the forin of the contract, the corporation only will 
be held liable upon it. Angell and Ames, sec. 296. 

Whatever the form or manner of the signature of a sim- 
ple contract, it will be held to bind the principal, if that were 
the obvious intent. Pars. Mere. Law., page 145; 2 East., 
142, Wilks vs. Back; Angell and Ames, 293-294, 

The following cases clearly establish the validity of the 
note in this case as the contract of the corporation : 

11 Mass. Rep., 97, Long vs. Colburn; 14 Meeson and 
Welsby, 469, Hep. Buckey; 22 Pick. Rep., 158, Rice vs. 
Grove ; 12 Mass. Rep., 327, Emerson vs. Prov. Hat M. Co.; 
9 Mass. Rep., 335, Mann vs. Chandler ; 1 Cowen Rep., 5138, 
Mott vs. Hicks ; 19 Johns. Rep., 60, Randall vs. Van Vieker ; 
4 Wend. Rep., 285, Dubais vs. Del. Hed. Cannel Co. ; 9 Paige 
Rep., 188, Many vs. Beekman Iron Co, ; 22 Wend. Rep., 
$25, Evans vs. Wells; 2 Alabama Rep., 718, Lozums vs. 
Shearer ; 2 Taunt., 374, Bowen vs. Morris. 

In the case of Many vs. Beckman Iron Co.,9 Paige, 188, the 
agents Conklin and Hewitt made a contract with the com- 
plainant commencing thus: “ We hereby agree to sell, &c.”’ 
and was signed by them as agents for the Beekman Iron 
Company. The Chancellor (Walworth) held “that in a 
contract made by agents of a corporation, not under seal, it 
is sufficient to bind the corporation, if it appears upon the 
contract that the agents who signed intended to contract for 
the corporation as such agents and not for themselves as in- 
dividuals.” 

We think this case is decidedly in point, and with the 
others cited equally applicable, we submit the question. 

The note should have been excluded from going in evi- 
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dence to the jury, because of the additional variance from 
that described in the declaration, in this, that a note paya- 
ble in two months after date is not the same as a note pay- 
able in sixty days after date. 


Sands and Wilson for the defendant in error. 


MAxweELL, J. This was an action of debt to recover from 
William Scott and William H. Hornor the sum of 342 dol- 
lars, the amount of a promissory note alleged in the decla- 
ration to have been made by the defendants on the 19th day 
of December, 1866, payable two months after the date 
thereof, at the Second National Bank of Parkersburg. 

The case was matured against the defendant Scott, who 
appeared and demurred to the declaration and filed the plea 
of nil debit and also the plea of payment, on which issues 
were joined. The demurrer was overruled, and the court, 
in lieu of a jury, proceeded to try the issues. The plaintiff 
offered in evidence on the trial as the foundation of his ac- 
tion the following paper: 

“6 $342.25. DrcEMBER 19, 1866. 

Sixty days after date we promise to pay to the order of 
J. W. Baker, three hundred and forty-two 25-100 dollars, 
at Second National Bank of Parkersburg, value received. 

WiuiiaM Scort, 
President Blannerhassett Oil Co. 
W. Hi. Hornor, 
Treasurer. 
indorsed 
W. H. Horner, Treasurer. 
J. W. Baker.” 

And accompanied the said note with the protest thereof. 
To the admission of which the defendant objected and 
moved the court to exclude the same, because the plaintiff 
declared on a certain joint note, made by the defendants, 
and the note and protest offered in evidence were the note 
and protest of the Blannerhassett Oil Company, the same 
having been made and signed by the said William Scott, as 
VoL. III. 19 
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president of said Blannerhassett Oil Company, and by the 
said Hornor as treasurer of the same company, and because 
there was a variance between the declaration and the evi- 
‘dence offered!; but the court allowed the note and protest to 
be given in evidence and rendered judgment for the plain- 
tiff for the amount of the note and charges of protest 
thereon. There was nothing in the demurrer and the same 
was very properly overruled. 

The petitioner insists that the court erred in overruling 
the motion to exclude the note because of the variance be- 
tween it and the declaration. First, because a note payable 
sixty days after date is not the same as a note payable two 
months after date. Second, because the note on which the 
action was founded, was, as appears from the declaration, a 
joiut promise of the petitioner Scott and the said William 
H. Hornor, whereas the note given in evidence was the note 
of the Blannerhassett Oil Company, as appears on its face. 
There is a plain variance between the note given in evidence 
and the declaration in two respects. The note is described 
in the declaration as a note for “three hundred and forty- 
two dollars,” payable “two months after the date thereof,” 
while the note given in evidence is for “three hundred and 
torty-two 25-100 dollars,” payable “sixty days after date.” 
This, it seems to me, was a fatal variance, and the note 
should have been excluded, the plea of nil debit making it 
necessary that the note produced in evidence should cor- 
respond with that described in the declaration. 

On the other ground claimed that the note zivenin evidence 
is the note of the Blannerhassett Oil Company and not the 
note of Scott and Horner, there is no variance between the 
declaration and the note, because the note given in evidence 
is plainly the note of William Scott and W. IH. Hornor. 

There is nothing about the note that indicates, in the 
slightest degree, that it is the note of the Blannerhassett 
Oil Company or that it is intended to be such. The presi- 
dent and treasurer, together or separately, may have had 
authority to make the notes of the company, but in this in- 
stance the note is not executed for the company or in the 
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name of the company, and the addition of president and 
treasurer to their names cannot have the effect to make it 
the note of the company. 

In the case of Baker vs, Mechanic Fire Ins. Co., 8 Wend., 
94, it was held that a note either in the following form: “TI, 
John Franklin, president of the Mechanic Fire Insurance 
Company, promise to pay to the order of the president and 
directors of the Life and Fire Insurance Company, on de- 
mand, the sum of 3,172 dollars and 40 cents, with interest, 
for value received. John Franklin;” or in the form fol- 
lowing: “I promise to pay to the order of the president and 
directors of the Life and Fire Insurance Company, on de- 
mand, the sum of 3,172 dollars and 40 cents, with interest, e 
for value received. John Franklin, president of the Me- 
chanic Fire Insurance Company,” was not the note of the 
company or binding upon it. 

In the case of Macbean vs. Morrison, 1 A. K. Marshall, 
545, a note in the following form : 

* $559 24-100. LEXINGTON, 9th March, 1814. 

On the 8th of April, next, I promise to pay James Mor- 
rison, or order, five hundred and fifty-nine dollars 24-100, 
for value received, of Nicholas Smith, being an account of 
his wages at the Madison Hemp and Flax Spinning Com- 
pany Manufactory, in Madison county. For the Madison 
Hemp and Flax Company. W. Macsgay, Pres.,”’ 
was held to be the note of Macbean for which he was held 
individually liable. 

In the case of Hills vs. Bannister and Butler, 8 Cowen, 31, 
Hills brought an action of assumpsit on a promissory note, 
executed by Bannister and Butler, with the addition to their 
names of “Trustees of Union Religious Society, Phelps,” 
which was a corporation, and the defendants were held per- 
sonally liable. 

In the case of Bradler et al. vs. Boston Glass Manufactory, 
16 Pick., the plaintiff brought an action of assumpsit against 
the Glass Manutactory on the following promissory note: 

“Boston, 13 January, 1822. For value received, we, the 
subscribers, jointly and severally, promise to pay Miss Jane 
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T. Bradler, or order, for the Boston Glass Manufactory, 
thirty-five hundred dollars, on demand, with interest. 

JONATHAN HUNNEWELL, 

SAMUEL GESE, 

Cuares F. Kuprer,”’ 
and it was held that this was the promisssory note of the 
three makers and not of the company. 

The case of Zaft vs. Brewster and others, 9 Johns., 384, 
was an action brought against Brewster, Loomis and Coats, 
on a bond, dated the 16th of April, 1810, by which the de- 
fendants, “by the name and description of Jacob Brewster, 
Thaddeus Loomis and Joseph Coates, trustees of the Bap- 
tist society of the town of Richfield,” acknowledged them- 
selves bound to the plaintiff in the sum of 3,600 dollars, to 
be paid, &c., conditioned that if the defendants, as trustees 
of the Baptist society of the town of Richfield, their heirs, 
&c., should pay the plaintiff the sum of 1,800, with interest 
at the several times therein mentioned, &c. The bond was 
signed, “Jacob Brewster, Thaddeus Loomis and Joseph 
Coats, trustees of the Baptist society of the town of Rich- 
field,” and sealed by them respectively. The bond was con- 
sidered as given by the defendants in their individual ca- 
pacities. 

More cases of the same import might be added, but they 
are uniform and it is useless to multiply them. 

The case will have to be reversed, however, for the error 
committed in receiving the note in evidence, because of its 
variance from the declaration before pointed out, at the 
costs of the defendants in error, and the cause remanded for 
further proceedings to be had therein. 


The other judges concurred. 


JUDGMENT REVERSED. 
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GHbeeling. 


Patrick CUNNINGHAM et al. vs. WILLIAM DorsEY. 


January Term, 1869. 


1. The common law of England, so far as it is not repugnant to the principles 
of the bill of rights and constitution of the State of Virginia, was in force 
in that State when the constitution of this State took effect, and is, there- 
fore, the law of the State unless repealed or modified by the general as- 
sembly of Virginia or the legislature of this State. 


2. Adverse enjoyment of lights for a time which must have exceeded thirty 
years, does not give sufficient right to the party enjoying them to enable 
him to maintain an action for obstructing them. 


3. D. owned and occupied property in which windows had been constructed 
since 1803. C. owned adjoining property which had been in occupancy * 
of the owners from 1803 to 1826 inclusive, and had been in actual oceu- 
pancy of tenants paying annual rental value from that time till the bring- 
ing of the suit in 1866. D. sought to enjoin the tenants of C. from erecting 
buildings on his lot that would darken his windows and impair the en- 
joyment of his property. Hep: 


1. That the time from 1803 to 1826, when the property of C. had been 
in possession and actual occupancy of the owners thereof, was not 
sufficient to make the windows of D. ancient lights. 


2. The time from 1826 to the bringing of the suit cannot be computed 
in the period necessary to make the windows ancient, as the prop- 
erty of C. was not in the actual occupancy of the owners thereof, 
but in the possession and actual occupancy of the tenants. The 
enjoyment of the windows by D. was not a matter for which C., or 
those from whom he derived title, could bring an action for dam- 
ages, and the only remedy was to obstruct them, which they could 
not do without committing a trespass on the rights of the tenants, 
which they were not required to do. 


This cause was brought to April rules, 1866.. The com- 
plainant below, William Dorsey, filed a bill in the circuit 
court of Berkeley county, alleging his ownership in fee of 
a certain lot in Martinsburg, on which was erected a build- 
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ing fronting on Burke street with wing extending to the 
rear. That for fifty years he and those under whom he held 
had, without interruption, enjoyed the light and air derived 
from windows on the west side of the rear building; that 
one Patrick Cunningham was the owner of the lot adjoining 
on the west side, and had leased it to J. W. and C. M. 
Slyer for a period of five years, who proposed to erect a 
building that would deprive complainant of the use and 
benefit of the windows on the west side of his building. 
He asked that the parties named be restrained and enjoined 
from so interrupting his use and enjoyment of his ancient 
lights. The defendant Cunningham demurred to the bill, 
and answered that the building proposed to be erected would 
not be over fourteen feet high and would be five feet from 
the complainant’s house; that the lot owned by him was in 
the business part of the town and if he was not permitted 
to build on it that it would be greatly impaired in value; 
that since he had been the owner of the lot it had been in 
the oceupancy of tenants who had paid an aunual rental 
value for the use thereof; that according to his information 
the former owners of the lot in fee simple, had not, within 
the memory of man, been in actual possession of it, but it 
had been in possession and occupancy of tenants who paid 
a rental value for the same. He denied that the consent of 
owners had ever been given, which was claimed by an 
amended bill, to the use of the windows by the defendant. 

The defendants Slyer answered that they had leased the 
lot and property ot Cunningham for five years, and regarded 
themselves at liberty, under the lease, to erect any buildings 
they might think proper. 

Several depositions were taken in the cause, from which 
it appears that the house and lot owned by Dorsey had been 
in the actual possession and occupancy of Dorsey and those 
under whom he claimed from 1803 to the bringing of the 
suit. That the property claimed by Cunningham had been 
in the actual occupancy of the owners thereof from 1803 to 
1826, and that from that time to the bringing of the suit it 
had been in the possession and occupancy of tenants, who 
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paid an annual rental value therefor. This is all the testi- 
mony that it is necessary to show here, as it is all that bears 
on the point that was determined by this court. 

The court below overruled the defendant’s demurrer and 
perpetuated the injunction, whereupon they appealed to this 
court. 


Stanton § Allison for the appellants. 

This case raises the question, is the English doctrine as 
to ancient lights the law of West Virginia? 

We claim that a prescriptive right to light and air is 
not suited to the condition of this State or any other coun- 
try which is growing and changing so rapidly in all its rela- 
tions of property as well as its values and modes of enjoy- 
ment. See Wash on Eas., 582-589, 2 Ed.; 2 on Real 
Prop., 318, 3 Ed., 1868. 

Such is the declared opinion of the legislature of West 
Virginia. See new Code of 1869. 

The English doctrine has been repudiated and declared 
not to be the common law in the United States by the 
highest courts of the following States, which include nearly 
all of those wherein the question has been decided. Pierre 
vs. Ferword, 26 Maine Rep., 436; Hubbard vs. Town, 33 Ver- 
mont Rep., 295; Carney vs. Dee, 14 Gray, 583; Paine vs. 
Boston, 4 Allen, 169; Ingraham vs. Hutchinson, 2 Conn. Rep., 
584; Parker vs. Foote, 19 Wend., 309; 10 Barb.. 537; 4 
Coms., 195, 200; Huavership vs. Sipe, 33 Penn. St., 368, 371; 
Cheny vs. Stine, 11 Md., 1, 24, overruling 5 Har. & J., 477; 
Ward vs. Neal, 37 Ala., 501, overruling a former contrary 
decision ; Napier vs. Bedwickle, 5 Rich., 311-824, overruling 
MeCready vs. Thompson, Dudley, 131; Morrison vs. Margaitt, 
7 Am. Law Reg., 336, April 1868. 

But if the English doctrine is to be enforced in this State, 
the complainant was not entitled to the relief granted upon 
the record in this case. 

1st. The complainant had an adequate remedy at law by 
an action on the case for damages and therefore the Chan- 
cellor should not have interposed. His right was disputed, 





ee oe Pe OR ee OE ene ees 


296 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Cunningham ¢¢ al. vs. Dorsey. 1869. 





and, to say the least, was not clear. Wash. Eas., 668, p. 1, 
780, p. 4. 

2d. There was no acquiescence on the part of Cunning- 
bam and those under whom he claims. None is alleged in 
the bill. 

“ User and acquiescence are both necessary. User alone, al- 
though twenty years and unmelested, if it be not sanctioned 
by the acquiescence of the party against whom the ease- 
ment is claimed, is insufficient to raise the presumption of 
a license or grant.” Matthews’ Pres. Ev., 320, margin, p. 
305-6. See also his article “as to lights,” p. 318, 322; 3 
Kent, 448, last edition, 573. 

Dorsey’s bill simply alleges user without interruption. This 
is simply equivalent to an allegation of “user unmolested’ 
with language of the above authority and is insufficient and 
demurrable, unless it is also alleged that it was acquiesced 
in by the adjoining owner. See next quotation. 

There is no allegation even that the user was with the 
knowledge of the adjoining owner. 

“Nor can the presumption be made if the party who is 
alleged to have authorized the use of the easement, possessed 
ouly a particular interest in the estate prejudiced by it.” 
Matthews, 321. 

In order to acquire an easement of light over a parcel of 
land by adverse enjoyment, the same must have been had 
while the servient estate was in possession of the owner of 
the inheritance. No length of enjoyment as against a tenant 
can bind the rights of a reversioner. Baker vs. Richardson, 
4 Barn. & Ald., 578; Daniel.vs. North, 11 East, 372; Wash. 
Easements, 579, (margin, 493-4); Holland vs. Long, 7 Gray, 
486; 3 Kent, 448. 

In the case before the court the owner was not in the oc- 
cupancy a sufficient time to secure to Dorsey an easement 
under the English rule. It is claimed that he was by Dor- 
sey, but this should be clearly proved. If there is a reason- 
able or fair doubt upon this point the complainant should 
have been required to first resort to his remedy at law, 
where the question of fact would have been tried by a jury. 
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The proof does not establish that Dorsey would sustain real 
injury. 

“To enable the party to maintain an action for the injury 
there must be a substantial privation of light sufficient to 
render the occupancy of the house uncomfortable, and to 
prevent the owner from carrying on his accustomed busi- 
ness on the premises as beneficially as he had formerly done, 
and it is for the jury to discriminate between practical in- 
convenience and a real injury to the enjoyment of the prem- 
ises.” Wash. Easement, 582, margin 4971, and authorities 
there cited. 

“The common law of England is at this day the law of 
this commonwealth, except so far as it has been altered by 
statute or so far as its principles are inapplicable to the 
state of the country, or have been abrogated by the revolu- 
tion and the establishment of free institutions. It adapts 
itself to the situation of the society, being liberalized by 
the courts according to the circumstances of the country 
and the manners and genius of the people, so as to effect a 
reasonable and substantial rather than literal compliance 
with its principles.” 1 Tucker’s Commentaries, 9; 1 
Wash., 88; 1 H. & M., 162; 4H. & M., 19; 6 Munf., 148; 
3 Leigh, 339. 

In pleading a right arising from long and uninterrupted 
enjoyment, the party who relies upon it must allege a grant 
of the right, though in point of fact no such grant was ever 
made. And there must be an adverse user under a claim of 
right or the presumption will not arise. 1 Tucker Com., 
book 2, p. 6; Wash. Easments, 124; 4 Rand., 66. 

Daniel Marker testifies that he owned the Dorsey house 
twenty-five years ago, and was the owner from three to five 
years, and he made no claim of a right to light or air 
through those west windows. That he sold to Jacob Myers, 
who he thinks made no such claim. Myers sold to Dorsey. 

If the owner of the servient estate die, and the heir be un- 
der disability the effect of the prescription is arrested and 
suspended during the disability. 2 Wash, Easments, 305, 
margin, 501, 
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Charles J. Faulkner for the appellee. 

1. The common law of England, whilst adopted in all the 
States as the basis of its jurisprudence, has not been re- 
garded with equal favor in them all. In some, many of its 
well established principles have been capriciously changed 
by legislation. In others, its doctrines have been disre- 
garded upon the fanciful idea that they were not suited to 
the condition of the country and the progressive spirit of 
the age. But in Virginia, as a system, its principles have 
been held in veneration and respect, and except where 
found repugnant to our form of government and altered by 
legislative authority, its doctrines have been uniformly fol- 
lowed as the guide of judicial decisions. It has been con- 
sequently declared that— 

“The common law of England, so far as it is not repug- 
nant to the principles of the bill of rights and the constitu- 
tion of this State, shall continue in full force within the 
commonwealth, and be the rule of decision, except in those 
respects wherein it is, or shall be altered by the general as- 
sembly.” Ord. of Convention, May 1776, Hen. Stat. at 
Large, p. 127; 13 Ib., p. 23; 1 Rev. Code, p. 135-6, chap. 
38-40. 

2. The State of West Virginia adopting the same views, 
embraced the following provision in the constitution of our 
State: “Such parts of the common law and of the laws of 
Virginia as are in force within the boundaries of West Vir- 
ginia when the constitution goes into operation, and are not 
repugnant thereto, shall be and continue the law of this 
State, until altered and repealed by the legislature.” Art 
11, sec. 8. 

3. The evidence of what the common law is, is to be 
found in the decisions of the courts of justice and the trea- 
tises of learned jurists. The reports of judicial decisions 
contain the most certain evidence of the common law, and 
all properly constituted courts consider it their duty to ad- 
here to the authority of adjudged cases. 1 Kent, 476. “It 
is my wish and my comfort,” said the distinguished Lord 
Kenyon, “‘to stand super antiquas vias. I cannot legislate, 
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but by my industry I can discover what my predecessors 
have done, and will tread in their footsteps.” 

As the common law of England was and is, says Chief 
Justice Marshall, the common law of this State, and as an 
appeal from the courts of Virginia lay to a tribunal in Eng- 
land, which would be governed by the decisions of the 
courts, the decision of those courts, made before the revo- 
lution have all that claim to authority, which is allowed to 
appellate courts. Murdock vs. Hunter, Rep. 1; Brock. Rep. 
p. 140-1. 

4. The doctrine of acquiring a legal title by long and 
quiet enjoyment was very early adopted as a part of the 
common law, the maxim of which has been ex diuturnite 
temporis omnia presumuntur solemniter esse acta. Co. Lit., 6. 

5. This doctrine is alike applicable to corporeal and in- 
corporeal hereditaments; and the most ancient and distin- 
guished writers on the common law of England have recog- 
nised the principle that a right to an incorporeal heredita- 
ment may be acquired by length of time. SBracton L., 4. 
chap., 38, 53. 

6. Hasemenis are especially distinguished from other in- 
corporeal hereditaments by the absence of all right to par- 
ticipate in the “profits of the soil,’ charged with them. 
The right to receive air, light or water across a neighbors 
land may be claimed as an easement because the property 
in them remains common, but the right to take something 
out of the soil is “a profit a prendre,” and not an easement. 

7. The number and variety of these easements is very 
great, according to the exigencies of domestic convenience, 
or the different purposes to which land and buildings may 
be appropriated, but of those most frequently referred to in 
the decisions of the courts, there are seven which are de- 
scribed as affirmative and three of which are described as 
negative easements. 

8. The right to the admission of light and air by ancient 
windows is one of the negative easements which has been 
recognized in our earliest reported cases. Bury vs. Pope, 
Leonard’s Rep., 168, S. C., imperfectly reported Crokes 
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Elizabeth; Wm. Aldred’s case, 5 Cokes’ Rep., 118 ; Palmer 
vs. Fletcher, 1 Levins’ Rep., 122; Hughes vs. Keene, Yelver- 
ton Rep., 215; Calthrop’s Rep., 41; Godbolt’s Rep., 183; 
Bulstrode Rep., 115; Yelverton, 225; Newhall vs. Barnard, 
Balstrode, 116. : 

In Aldred’s case, 9th Coke, it was ruled that an action lay 
for obstructing ancients lights; and the reason assigned is, 
that the hindrance of light, “quod messuaquem horrida tene- 
briate obsuratum fuit” was such an injury as ought to be re- 
dressed; and a case in the 29th Elz. is referred to, which 
fully sustains the position, In that case Wray, Ch. J, and 
the whole court of the king’s bench, assign as one rea- 
son for their judgment “that it may be before time of mem- 
ory, the owner of said piece of land has granted to the 
owner of the house to have the said windows without any 
stopping of them.” 

9. The more modern decisions are even more explicit and 
clear in recognizing rights of action at law and injunctions in 
chancery to vindicate this right to light and air after its 
quiet and peaceable enjoyment for the period of twenty 
years. Darwin vs. Upton, 2 Wm. Saunders, 175 a; Holcroft 
vs. Heel, 1 Bos. & Pul., 400; Campbell vs. Wilson, 3 East, 
371; Daniel vs. North, 11 Kast, 371; Balston vs. Bensted, 1 
Camp., 463; Bealy vs. Shaw, 6 East, 208; Barker vs. Rich- 
ardson, 4 Barn. & Ald., 578; Gray vs. Bond, 2 Brod. & Bingh, 
667; Cross vs. Lewis, 2 Barn. & Cres., 686; Parker vs. 
Smith, 5 Car. and Payne, 438; Sution vs. Lord Montfort, 6 
Eng. Cond. Chy. Rep., 257. 

10. Every common law writer in England from the days 
of Lord Coke to the present time, who treats at all upon 
the subject, recognizes the doctrine in its fullest extent. 
Best on Presumptions, p. 103; Brooms’ Legal Maxims; 
Drury on Injunctions; Law of Easements by Gale and 
Whatley, 131 to 139; 3 Black. Com. 

11. Every Virginia common law writer has recognized 
the docrine and taught it to his readers. 1 Lomax, p. 615; 
2 Robinson’s N. P., 672-4; 4 Rob., 806; Tucker’s notes, 
‘¢ Ways.” 
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12. It was recognized as a sound and just principle by the 
Roman civil law, and is so recognized at this day in the 
Code Napoleon and amongst all the continental nations of 
Europe. 

When the admirable treatise of J. K. Angel upon the 
subject of incorporeal hereditaments was published, in 1827, not 
a single dicision had then been rendered in the United 
States questioning the soundness of the common law prin- 
ciple in regard to light and air, and he presents the doc- 
trine as a part of the recognized law of the country. It is 
true, Judge Gould, of Connecticut, in a case involving water 
rights, Ingraham vs. Hutchinson, 2 Conn. Rep., 584, in a dis- 
senting opinion threw out some obiter dicta, expressing dis- 
satisfaction with the reasoning upon which that common 
law principle was founded. He nevertheless conceded the 
principle to exist, but thought it anomalous and not to be 
extended by analogy. Subsequently to that time, Chief 
Justice Savage, in the case of Mahan vs. Brown, 13 Wend., 
declared “that the doctrine was too well settled to require 
discussion or authority to support it.” Soin Massachusetts, 
the supreme court of that State in the cases of Story vs. Odin, 
and Thurston vs. Hancock, 12 Massachusetts, 157, manifest 
their approbation of the modern adjudications of the courts 
of Great Britain on that subject. In that excellent work 
‘the American precedents of Declarations,”’ published from 
the manuscripts of Chief Justice Parsons, the doctrine is 
fully admitted and the forms of declarations in such cases 
prescribed. So the chancellor of New Jersey, Robison vs. 
Pettenger, 1 Green Chy. Rep., 63, fully recognized the doc- 
trine, and acted upon it by injunction. So the supreme 
court of South Carolina recognized the doctrine in its fullest 
extent, M’ Cready vs. Thompson, Dudley’s Rep., 131. So the 
supreme court of Illinois, Gerber vs. Girabel, 16 Illinois, 217. 

But the case of Parker vs. Foote, 19 Wendell, is now an- 
nounced as declaring a new doctrine on the subject, and 
overturning the established law of centuries. It may be 
remarked that the opinion of Judge Bronson in that case is 
an obiter dictum, as he himself informs us “that the evidence 
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in the case before him proves that the windows were not 
enjoyed as a matter of right, but only as a matter of favor.” 
It is not then a res adjudicata upon the question now before 
this court, but as the opinions of Judge Bronson have been 
extensively adopted as the founder of a new school of law, 
they are worthy of examination. 

1. He says it “‘ would be difficult to prove that such a prin- 
ciple was known to the common law prior to the year 1765.” 

The doctrine that a person acquired an easement to air 
and light by prescription, precisely as an easement was ac- 
quired to ways and flow of water, is recognized as a well 
established principle of the common law in all the author- 
ities cited in head No. 8, and no case ean be found main- 
taining the opposite doctrine. The only question has been 
as to the time necessary to acquire the right by prescription. 
The period originally fixed, July 6, 1189, first day of the 
reign of Richard I, was a period adopted by the court in 
analogy to the statute of limitations, 3 Ed. 1, chapter 29, 
which fixed that as the date for alleging seizin in real ac- 
tions. By this equitable construction of that statute a 
period of legal memory was established in contradiction to 
that of living memory. After the statute of limitation of 
38 Henry 8, and 21 James 1, fixed shorter periods of lim- 
itation in real estate actions, the same equitable anal- 
ogies to those statutes, required the time for acquiring 
rights derived from prescription to be accordingly reduced. 
And this has been the current of modern adjudication, both 
in England and in this country. Sergeant Williams con- 
curs in the expression of Lord Mansfield “ that an incorpo- 
real right, which if existing, must be in constant use, ought 
to be decided by analogy to the statute of limitations.” This 
doctrine has been adopted and acted upon in the case of all 
other easements which have come before the court, such as 
ways and water courses, and there is no reason why the 
same analogy of the statute should not be extended to the 
easement of light and air. There has therefore never been 
any question of the common law principle that an easement 
might be acquired to light and air—while there’has been a 
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diversity of decision as to the time necessary to acquire the 
right. Gale & Whately’s Law of Kaserents, chap- 
ter 5, section 1, page 90 to 98; Best on Presumption, page 
108; Read vs. Brookman, 3 East, 151. 

2. “The principle has not been adopted in any of the 
States.” This is anerror. As early as 1815 the principle 
had been fully recognized in Massachusetts; 12 Massachu- 
setts, 157. In the same year that Judge Bronson repudiated 
the docrine, and before the date of his opinion, it had been 
solemuly adopted by the supreme court of South Carolina 
and by the chancery court of New Jersey. It has also been 
adopted by the supreme court of Illinois. 

3. “It cannot be applied to our growing cities and vil- 
lages without the most mischievious consequences.” And 
yet manuiacturing cities have sprung up in England within 
the last censury, with a rapidity nearly equal to our own, 
without the slightest check from this doctrine. So in Tli- 
nois. The great effort of modern Europe is to remodel its 
cities; to obliterate its narrow streets; to pull down its pent 
up and badly veniilated houses, and to provide everywhere 
a larger admission of light and air as the great preservative 
of health and comfort. The policy of Judge Bronson would 
remit us to the improvidence of the middle ages. 

4. It has been argued that the doctrine is ai unwise one 
and inapplicable to this country. These objections are well 
answered by the supreme court of South Carolina in the 
ease of M’ Cready vs. Thompson, Dudley’s Reports, page, 134, 

‘The first argument may very properly be addressed to 
legislators; with judges, however, it can have no weight. 
The law as we find it, and not as we would have it, is to be 
our guide. The other argument can have as little force; 
the common law is the law of South Carolina as much as 
itis in England. It is true, if any of its principles did not 
comport with our political and civil institutions we would 
be at liberty to disregard them. But there is nothing in the 
principle now under consideration which renders it unsuit- 
able to our political or civil institutions. It isa mere pri- 
vate right, originating in consent and perfected by lapse of 
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time, contributing to the comfort and value of a person’s 
habitation.” 


MaxwELL, J. The property owned by Dorsey has been 
in his actual possession and occupancy, and the actual pos- 
session and occupancy of those under whom he claims, 
since 1803 to the time the bill was filed in this case. 

The property claimed by Cunningham as to the part 
thereof overlooked by the windows in the house claimed by 
Dorsey, was in the possession and occupancy of the owners 
thereof from the year 1803 to the year 1826 inclusive, and 
has ever since that time been in the possession of the tenants 
of the owners. 

Upon this state of facts it is claimed that Cunningham, 
and those claiming under him, cannot erect any building on 
his lot which will exclude the light or air from the windows 
of the Dorsey house. It is well settled by the English com- 
mon law that the owner of a house or lot will be restrained 
by injunction and be liable to an action on the case if he 
makes any erections or improvements so as to obstruct the 
ancient lights of a house adjoining. 

The Virginia convention, in May, 1776, by an ordinance 
then passed, declared that “the common law of England, 
and all statutes or acts of parliament made in aid thereof, 
prior to the 4th year of James the First, which are of a gen- 
eral nature and local to that kingdom, together with the 
several acts of the colony then in force, so far as the same 
may consist with the several ordinances, declarations and 
resolutions of the general convention, shall be considered as 
in full force until the same shall be altered by the legisla- 
tive power of the commonwealth.” 

The same provision is found in the Code of Virginia, 
1860, page 112, in the following form: ‘*The common law 
of England, so far as it is not repugnant to the principles of 
the bill of rights and constitution of this State, shall con- 
tinue in full force within the same, and be the rule of deci- 
sion, except in those respects wherein it is or shall be al- 
tered by the general assembly.” 
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By the 8th section of the XIth article of the constitution of 
this State, ‘such parts of the common law and of the laws 
of the State of Virginia as are in force within the bounda- 
ries of the State of West Virginia when this constitution 
goes into operation, and are not repugnant thereto, shall be 
and continue the law of this State until altered or repealed 
by the legislature.” 

The common law of England, so far as it is not repug- 
nant to the principles of the bill of rights and the constitu- 
tion of the State of Virginia, was in force in that State 
when the constitution of this State took effect, and is, 
therefore, the law of this State, unless repealed or moditied 
by the general assembly of Virginia or the legislature of 
this State. 

It becomes material in the examination of the case under 
consideration to ascertain what the common law applicable 
to the principles of this case is. 

What the common law is can only be ascertained with 
any degree of certainty from the decisions of the common 
law courts on questions similar to the questions involved in 
any given case. 

The counsel on both sides of this case have cited, as the 


leading case on the doctrine of ancient lights, Bury vs. Pope. 
The counsel for the appellants cite the case as reported in 
1 Croke, 118, while the counsel tor the appellee cites it as 
reported in Leonard’s Reports, 168. 


The court decided in this case that adverse enjoyment of 
lights for a time which must have exceeded thirty years did 
not give sufficient right to the party enjoying them to ena- 
ble him to maintain an action for obstructing them. Both 
reports agree in this. The report in Leonard contains the 
following, which is not in the report in Croke: * But if it 
were an ancient window, time out of memory, &e., there 
the light or benefit of it ought not to be impaired by any act 
whatsoever,” and such was the opinion of the whole court. 
This case was decided in 31 Elizabeth, which [ believe was 
in the year 1589. What was then decided was that the en- 
joyment of the window for over thirty years was not sufficient 
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to enable the plaintiff to maintain his action, and what was 
said by the court was that if it had been “an ancient win- 
dow, time out of memory,” &c., the action might have been 
maintained. 

What was said by the court in Bury vs. Pope, was after- 
wards repeatedly held to be the common law of England. 
William Aldred’s case, 5 Coke’s Reports, 58; Hughes vs. 
Kerne, Yelverton’s Reports, 215; Newhall vs. Barnard, Ibid, 
225. In Aldied’s case, decided in 1812, Bland’s case is re- 
ferred to and approved, where it was said by the court in re- 
spect to the windows, that ‘‘it may be that before time of 
memory, the owner of said piece of land has granted to the 
owner of the said house to have the said windows without 
any stopping of them, and so the prescription may have a 
lawful beginning.” 

The last of this class of cases, holding that the use must 
be time out of mind, referred to, is that of Newhall vs. Bar- 
nard, decided in 1614. 

The next case referred to is that of Darwin vs. Upton, 2 
William Saunders, 175 a, in which it was held that the en- 
joyment of lights, with the defendant’s acquiescence, for 
twenty years, created a presumptive bar to be left toa jury. 
Darwin vs. Upton was decided in 1786, and has since been 
followed by all the cases in England. 

It is apparent that the principles of the case of Darwin 
vs. Upton are widely different from those of the case of 
Bury vs. Pope, in respect to the time of enjoyment to give 
right. There must be some reason for this difference ex- 
isting somewhere. Although it has not been referred to in 
any of the cases the reason must be found in the English 
statute of limitations, passed in 1623. This statute limits 
the right of entry into any lands, tenements or hereditaments 
to twenty years. Certain it is that no case of the class of Bury 
vs, Pope has occurred since this statute, nor did any case of 
the class of Darwin vs. Upton occur before it. It would seem 
plain that the modern English rule has been adopted by 
analogy to this statute. 

If this English statute of limitations was ever in force in 
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Virginia it was repealed by the act of 1792, repealing all 
British statutes theretofore in force, with certain savings. 

The common law of England in force in this State as ap- 
plicable to the case under consideration must therefore re- 
main as laid down in Bury vs. Pope, and kindred cases. 

The time that the property claimed by Cunningham was 
in the occupancy of the owners thereof, as we have seen, 
was from 1803 to 1826, a period of twenty-three years. 
This is not sufficient time to make the windows in the house 
now owned by Dorsey ancient, according to Bury vs. Pope. 

The time intervening since 1826 cannot be computed 
against Cunningham, because for all that time the property 
was not in the actual occupancy of the owners thereof, but 
was in the possession and occupancy of their tenants. 
Daniel vs. North, 11 East, 872; Washburn on Easements, 
&e., 493. 

The reason for this seems to be that the enjoyment by 
the owners of the Dorsey house of the air and light admit- 
ted by the windows was not the source of any damage to 
the owners of the Cunningham property for which an ac- 
tion could be maintained by them, and their only remedy 
was to build a wall or put up some other obstruction on the 
lot near the windows to obstruct them. This they could 
not do while the ct was in the possession of tenants with- 
out committing 2 trespass on their rights, which they are 
not required to do. 

So far as my examination has extended [ do not find any 
decision of any court in this country where it has been de- 
cided that the common law rule in respect to ancient lights, 
as settled in the case of Bury vs. Pope, is or is not in force 
‘in any one of the United States, but the principles of the 
case of Darwin vs. Upton, as applicable to this country, have 
been reviewed by the courts of last resort in the States of 
Maine, Massachusetts, Vermont, Connecticut, New York, 
Pennsylvania, Maryland, Alabama, South Carolina and 
Iowa, and have been overruled by the courts of all these 
States, while upon the other hand they have been reviewed 
and sustained only in the States of Illinois and New Jersey. 
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The decree complained of will have to be reversed at the 
costs of the appellee, and this court, proceeding to enter 
such decree as the court below ought to have rendered, 
must dissolve the injunction and dismiss the complainant’s 
bill. 


The other judges concurred. 


DECREE REVERSED. 
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THe Bank oF THE VALLEY vs. J. H. GeTrinerr. 
January Term, 1869. 


1. The question of the jurisdiction of the circuit court can only be raised by 
plea in abatement. Code 1860, chap. 171, sec. 19. 


2. A voluntary assignment, made in another State, of a debt due from a citi- 
zen and resident of this State, to a resident of such other State, passes the 
debt to the assignee at the time of the assignment so as to defeat a subse- 
quent attaching creditor of the assignor in this State, whose attachment 
was issued and served on the debtor of the assignor after the assignment 
and before such debtor had notice of it. But otherwise as to involuntary 
or coercive assignments. 


This case arose in Berkeley county. The summons was 
issued on the 30th of March, 1866. The questions which 
were determined by this court, and through which the 
judgment below was affirmed, were upon the pleadings and 
are stated in the opinion of the judge. The court, how- 
ever, by consent and desire of the parties, considered the 
questions that would arise in the circuit court on the hearing 
of the petition of the assignee of the plaintiff in error, 
which renders necessary a further statemeut of the facts on 
one point involved, as to whether the assignment of the 
plaintiff in error was voluntary. That assignment was made 
in pursuance of an order of the beard of directors of the 
Bank of the Valley, made on the 10th of March, 1866. 
The resolution of the board, which was passed unanimously, 
provided for the sale of the effects of the bank and eollec- 
tion of all sums due it, to be applied to the payment of debts, 
under certain restrictions and in a manner specified therein. 
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The deed of assignment was made on the same day of the 
passage of the order and made Henry M. Brent, the former 
cashier, the trustee. 


Charles J. Faulkner for the plaintiff in error. | 


1. A corporate body as well as a private individual, when 
in failing circumstances, and unable to redeem its paper, 
may without any statute provision, and upon general prin- 
ciples of equity, assign its property to a trustee, in trust to 
collect its debts, and make distribution among its creditors. 
3 Barb., chapter 119, 124, affirmed on appeal; 3 Comstock, 
233; 6 Conn., 233; 3 Wendell, 13; 2 Kent’s Com. 315. 

2. In this case the assignment of the Bank of the Valley, 
although altogether voluntary, was under the authority of 
an act ot the legislature of Virginia passed on the 12th of 
February, 1866, and in conformity to the provisions of that 
act. 

3. This assignment to a trustee to collect the debts and 
to make distribution of its assets was executed on the 10th 
day of March, 1866, and promptly thereafter placed upon 
the registry of those counties in this State, in which the bank 
was, at the time, the owner of real estate. 


4. The summons and attachment sued out by the appel- 
lee against the assets of the Valley Bank bears date the 30th 
of March, 1866, some twenty days subsequent to said assignment. 

If this assignment was valid, and operated a transfer to 
the trustee for the purposes of the trust, of the assets of the 
bank within the limits of West Virginia, then there was no 
fund in this State subject to attachment, and the summons 
and attachment should be dismissed. 


Much diversity of opinion has existed amongst jurists as 
to the effect of compulsory assignments beyond the limits of 
the territorial jurisdiction in which they are made. It has 
been argued that these compulsory conveyances—such as in 
cases of bankruptcy—being made in invitum—and deriving 
their authority from the force of a foreign statute, cannot 
operate upon any property except that which is within its 
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; 
own territory. The English doctrine is well established and 
gives full effect to assignments by operation of law, even 
when brought in conflict with the rights of its own eredi- 
tors, and Chancellor Kent, in a most luminous and learned 
opinion in the case of /iolmes vs. Remson, 4 Johns. Chy. 
Rep., 460, has maintained the same doctrine as founded 
upon authority, justice and the comity of nations. But it 
is conceded that the weight of American authority is de- 
cidedly adverse to this view, and that an assignment abroad 
by act of law, has no legal operation extra territorium as 
against the claims of our own citizens. 


But such is not the received doctrine as to voluntary as- 
signments. The law says, Story (conflicts of law, sec. 411) 
makes a solid distinction between the voluntary conveyance 
of the owner and an involuntary legal conveyance by mere 
authority of the law. The former has no relation to place; 
the latter on the contrary has the strictest relation to place. 
It may, therefore, be considered settled, that a voluntary as- 


signment by a party according to the law of his domicil, will 
pass his personal estate, whatever may be its locality, abroad 
as well as at home, p. 551. Black vs. Zacharie & Co., 3 How., 
514; Speed vs. May, 5 Harris, 91; Law vs. Mills, 6 Harris, 
185; Means vs. Hapgood, 19 Pick., 105; 1 Robinson’s New 
Practice, p. 153 to 156. 


Stanton ¢ Allison for the defendant in error. 

The question for the consideration of this court is, whether 
the property attached by the defendant in error was liable 
to attachment as the property of the plaintiff in error, or 
whether it had passed by the assignment of the bank to its 
assignee so as to exempt it from attachment as the property 
of the bank. 

We maintain first, that whatever may be the opinion of 
the court as to the validity of the attachment the judgment 
cannot be reversed. 


The motion to dismiss, made June 5th, 1867, was upon 
the ground that the bank was not a foreign corporation, and, 
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therefore, was not liable to an attachment as a non-resident 
debtor. The assignment now set up was not then claimed 
or insisted on. This makes the same question that is made 
in the Bank of the Valley vs. The Bank of Berkeley, now in 
the hands of the court. Assuming that that point was not 
well taken, and that the motion to dismiss was properly 
overruled, the action is right whatever may be the result as 
to the ownership of the property attached. 

The court was not then informed of the existence of the 
assignment, and, therefore, the judgment of the court re- 
fusing to dismiss the attachment cannot be reversed on ac- 
count of the assignment. 

On the 26th of August, 1867, the bank appeared and filed 
a plea, setting up the assignment in bar of the action. 


By filing a plea in bar the bank appeared and submitted 
itself to the jurisdiction of the court, and hence the attach- 
ment became wholly unimportant so far as the mainten- 
ance of the action and the judgment of the court are con- 
cerned. 

Whether the attachment appropriated the property at- 
tached or created a lien upon it was a question which could 
not arise until after judgment. 

This is a question that can only arise upon the judgments 
against the garnishees in attachment, and no such judg- 
ments have yet been rendered. 

No question can arise, therefore, upon this record as to 
the validity or eitect of the assignment. At present we are 
only dealing with the judgment of the court against the 
bank. The indebtedness of the bank is found by the jury, 
and is not controverted. <A defence is set up in bar of the 
action, denying the plaintift’s right to recovery, which only 
goes to the validity of the attachment. 

Hence whatever may be the opinion of the court as to the 
effect of the assignment or the validity of the attachment 
the judgment of the circuit court must be affirmed. 


As the circuit court will doubtless desire to know the 
opinion of this court as to the effect of the assignment and 
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the validity of the attachment to enable it to dispose intel- 
ligently of the property attached, we propose now to con- 
sider that question. 

The 5th section of chapter 110, p. 566, of the Code of 
Virginia, provides that every deed or mortgage of real es- 
tate, or goods and chattels, shall be void as to creditors and 
subsequent purchasers until it is recorded in the county 
where the real estate or goods and chattels may be. 

By the agreed statement of facts, it is agreed that 
“the fund attached was in this (Berkeley) county, and 
that the parties in whose hands the same was attached, as 
well as the plaintiff, were residents of this county.” 

The replication alleged that the deed of assignment was 
never recorded in Berkeley county, and that neither the 
plaintiff nor the garnishees in attachment had any notice of 
its execution. The copy offered in evidence is taken from 
the records of Jefferson county. No issue is taken on the 
plaintiff’s replication. 

The record, therefore, shows that the deed was never re- 
coraed in Berkeley county. It is, therefore, void as against 
the plaintiff, who was a creditor of the assignee. 

It is well settled that every government has power and 
jurisdiction over all property within its limits without re- 
gard to the domicil of the owner. Story on Conflict of 
Laws, sec. 387, 390; Green vs. Van Buskirk, 5 Wallace, 
807; Lanfrau vs. Sumner, 17 Mass. Rep., 110; McNeil vs. 
Glass, 13 Martin’s Rep., 261; Lamb vs. Durant, 12 Mass. 
Rep., 54. 

Stautable ‘assignments cannot operate beyond the terri- 
tory of the sovereign by virtue of whose laws the assign- 
ment is made, to the prejudice of creditors in other coun- 
tries. Story on Conflict of Laws, sec. 414, 416; Jngraham 
vs. Gegre, 13 Mass., 146; Harrison vs. Sperry, 5 Cranch; 
Blake vs. Williams, 6 Pick., 285, — 

An attachment of a debt, made before notice of its as- 
signment, will prevail against the assignment, though notice 
be given to the debtor before judgment against him as gar- 
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nishee. Judah vs. Judd, 5 Day, 534, (Conn.); Bishop vs. 
Holcombe, 10 Conn., 444; Van Buskirk vs. Hartford, F. I. 
Co., 14 Conn., 141; Ward vs. Morrison, 25° Vermont, 593; 
Gillairdet vs. Howell, 6 Am. Law Register, N. S., No. 9, p. 
522, July, 1867. 


Berksuire, J. This is an action of assumpsit instituted 
by the defendant in error against the plaintiff in error in the 
circuit court of Berkeley county. 

The plaintiff, in the court below, upon affidavits averring 
that the defendant was a non resident of the State and had 
estate and debts due it in Berkeley county, sued out sundry 
attachments which were levied or served on some of the 
debtors of the defendant as garnishees, who resided in said 
county. 

From a bill of exceptions, taken by the defendant, it ap- 
pears that, on the first calling of the cause, the defendant 
appeared and moved the court to dismiss the summons or 
remand the cause to rules on the ground that the summons 
could not be sued out in said county, and had not been 
served on the defendant according to law, because it had 
been proceeded against by order of publication and attach- 
ment when the defendant was not a foreign but a domestic 
corporation, and could not, therefore, be proceeded against 
as anonresident. But the court held that the defendant 
was a foreign corporation and was properly’ proceeded 
against as a non resident, and that the process was duly ex- 
ecuted by order of publication, and accordingly overruled 
the motion to dismiss or remand to rules. 


The objection to the service of process as indicated in the 
bill of exceptions was because the circuit court had no juris- 
diction of the cause, by reason of the defendants being a domes- 
tic corporation. It being the purpose, therefore, of the de- 
fendant to raise the question of the jurisdiction of the court 
in the premises [ think it was not proper or competent for 
it to do so in this indirect way; as by section 19 of chapter 
171 of the Code of 1860, p. 711, it is provided that “when 
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the declaration or bill shows on its face proper matter for 
the jurisdiction of the court, no exception for the want of 
such jurisdiction shall be allowed unless taken by plea in 
abatement,” &e. 

This motion, therefore, was properly overruled, whether 
tke defendant is to be regarded as a foreign corporation or 
not. 

The defendant subsequently filed a special plea in bar, 
alleging that prior to the issuing and levy of the attach- 
ments, the defendant had made a deed of trust and assign- 
ment to Henry M. Brent, as trustee and assignee, of all its 
estate, both real and personal, including the debts due from 
the debtors of the defendant who had been summoned as 
garnishees in this case, for the benefit of and distribution 
among all its creditors, and that by reason of which trust 
and assignment the debts aforesaid passed to the said Brent 
for the use and purpose aforesaid. 

This plea sought to raise the question of priority of lien 
on the debts so attached, which could only be properly done 
by the petition of said Brent or the creditors claiming under 
and entitled to the benefit of the trust and assignment, and 
the plea, therefore, was clearly bad. 

There was a special replication filed to this plea by the 
plaintiff, denying the authority of the defendant to make 
such trust and assignment, and also denying all notice and 
knowledge of the trust and assignment on the part of the 
debtors of the defendant at the time the process and attach- 
ment was served on them. And without any formal issue or 
other pleadings, so far as the record discloses, a jury was em- 
panreled and sworn and found a verdict for the plaintiff for 
the amount of his claim, subject to the opinion of the court, 
upon the law arising on the facts agreed in the case. The court 
accordingly rendered a judgment on the agreed facts in favor 
of the plaintiff for the amount of the verdict and costs and 
continued the cause for further proceedings against the per- 
sons summoned as garnishees. 

As the facts agreed were intended to raise the same ques- 
tions of law sought to be raised by the plea and motion to 
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dismiss or remand the cause to rules, which, as we have 
geen, were not and could not be properly raised in that 
mode, it was no error, as it seems to me, to render the judg- 
ment on the agreed facts, which is now complained of, and 
I think the same should be affirmed with costs here and 
damages. 

After this judgment was rendered, however, the trustee 
and assignee, Henry M. Brent, filed his petition in the cause, 
setting up the assignment of the debts so attached in the 
hands of the garnishees, and claiming the same for the 
benefit of fthe creditors of the defendant. 

This petition is still pending and the questions of title and 
priority of lien involved in it would properly only arise on 
the hearing of said petition. But as it is desired by all the 
parties interested in the question that it should be decided 
now for the guidance of the circuit court in the subsequent 
proceedings in the cause, I will now proceed to its con- 
sideration. 

The precise legal proposition we have to determine is: 
does a voluntary assignment made in Virginia of a debt due 
from a citizen and resident of this State to a resident of the 
former State pass the debt to the assignee at the time of the 
assignment, so as to defeat a subsequent attaching creditor 
of the assiguor in this State, whose attachment is issued and 
served on the debtor of the assignor after the assignment 
but before such debtor had notice of it? 

It may be assumed, I think, as a well settled principle in 
this country, notwithstanding the strong doubts expressed 
by some eminent jurists, that involuntary or coercive as- 
signments do not operate beyond the territory and jurisdic- 
tion of the State or sovereign under whose laws such com- 
pulsory assignment was made. 

But on the other hand the doctrine seems to be equally 
well established, that the bona fide and voluntary as- 
signment of personal property and choses in action where- 
ever situated or found, pass to the assignee at the time of 
the assigment, and consequently will have priority over sub- 
sequent leinors, although neither such leinors nor the debt- 
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ors (in case of a chose in action) had notice of the assign- 
ment at the time the lien was created. 

This is clearly the general rule, and will prevail unless it 
comes in conflict with some positive or customary law of the 
State or place where the property or choses in action may 
be located or found. Story on Conflict of Laws, p. 658, sec. 
411; Black vs. Zacharie ¢ Co., 83 Howard, 514; Means vs. 
Hapgood, 19 Pick., 105; 1 Rob. Prac. (new), 153-6; Wynn 
vs. Wyatt’s adm’r, 11 Leigh, 584; Hickman vs, Lacky, 6 
Grat., 210. 

The reason of the rule seems to be that, as all the credi- 
tors and purchasers of the assignor stand on the same foot- 
ing in point of merit and could claim no preference over 
each other on that ground, it naturally follows in such a case 
that he who is first in time shall be first in priority. 

Was the assignment in the present case voluntary or com- 
pulsory? It seems to me it must be regarded as a volun- 
tary act and assignment on the part of the assignor; for al- 


though authorized it certainly was not compelled by the law 
tomakeit. Unless, therefore, there is something in the law 
of the State to prevent the operation and effect of the as- 
signment here it must, according to the established doc- 
trine, prevail over that of the lien of the attachment in, con- 
troversy. 


So far as the choses in action are concerned [ can see 
nothing in the letter or policy of our laws that would inval- 
idate the assignment here. The Sth section of chapter 118 
of the Code, p. 566, would only avoid it as to real estate 
and goods and chattels (if any) by reason of its not being 
recorded in Berkeley county. And I think it may be plainly 
implied from the omission to include choses in action in 
this section, that notice to the debtor (which is required by 
the laws of Connecticut and perhaps some other States) of 
the assignment of the debt due from him to the assignor 
was not deemed at all necessary or essential to the validity 
of the assignment so far at least as creditors and purchasers 
are concerned. 

The assignment, therefore, being voluutary and bona fide 
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and not in conflict with the laws of this State, I think it 
passed the debts in controversy to the assignee who thereby 
acquired priority over the attaching creditors. 

The case, therefore, must be remanded to the circuit court 
for further proceedings against the garnishees, and on the 
petition of the assignee filed after the judgment was ren- 
dered, on the facts agreed. 


The other members of the court concurred. 
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*Tue BaLTImoreE & Onto Rh. R. Co. vs. Toe SUPERVISORS AND 
SHERIFF OF MARSHALL County. 


January Term, 1869. 


— 


. Although the charter of an incorporated company may be forfeited, yet 
the government which granted it may not choose to enforce the forfeiture 
and may give it validity by recognizing its existence, and by the extension 
of further franchises; and when the company accepts the provisions of 
such extension the former grant of incorporation must give way to it, 
wherever.the provisions are inconsistent. 


~) 


Property cannot belong to an incorporated company without being vested 
in it, and the respective shareholders in such an incorporated company 
constitute the company, and, therefore, property belonging to a company 
is vested in the shareholders in their corporate capacity and not as indi- 
viduals or natural persons, and is consequently taxable in the name of 
the company. 


3. The 7th section of the act of the general-assembly of Virginia, passed 
March 6th, 1847, held to mean that taxes may be assessed whenever the 
net income of the entire road of the B. & O. R. R. Co. shall exceed six per 
centum per annum on the capital invested, and not when the net income 
on that portion of the road being within the Siate of Virginia, and West 
Virginia since its creation, exceeds that amount on the capital invested in 
said States of Virginia and West Virginia. Also that the net income 
for the year 1863-64 did exceed six per centum on the capital invested. 


4. The question as to when the property of the B. & O. R. R. Co. became tax- 
able under the proviso of the said 7th section, is a question of fact, to be | 
determined, if disputed, by a resort to the judicial tribunals of the 
State. No act or resolution of the legislature is required by the terms of 
the proviso, nor would be conclusive of the fact and binding on the com- 
pany. 





* This cause was argued at the July term, 1868, before Judges Brown and 
Maxwell, Judge Harrison being absent, but was not decided until this term. 

+ “Sect. 7. Be it further enacted, That the stock, property and profits of said 
company, so far as the same may be or accrue within this commonwealth, shall 
be subject to general taxation in like manner and on the same footing with 
other similar companies within this State: Provided however, that said taxing 
power shall not be exercised until and unless the net income of the said Balti- 
more and Ohio Railroad shall exceed six per centum per annum upon their 
capital invested.” 
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5. As the condition under which the taxing power was to be exercised had 
happened, and no legislative declaration was necessary or could be binding 
on the company, there was no violation of the charter in assessing taxes 
on the property of the company and hence no interference with vested 
rights. 


6. It was not error in the court below to refuse to direct a reference to a mas- 
ter, or an issue to a jury, to ascertain what the net income of the road was, 
in this case, as it sufficiently appears from the facts in the case. 


7. The grant of privileges to a corporation is to be construed strictly against 
the corporation and in favor of the public; and the right of taxation will 
not be held to be surrendered unless the intention to doso is manifested 
by words too plain to be mistaken. 


8. The phrase “general taxation” in the 7th section of the act of March 6th, 
1847, held to mean that the property of the company was liable to all tax- 
ation for State, county and local purposes. 


The questions arising in this case were principally upon 
the construction of the provisions of the statutes incor- 
porating the B. & O. R, R. company. The material sections 
of those statutes are given by the judge who delivered the 
opinion of the court, in which opinion the merits of the 
controversy are substantially stated. Some questions, how- 
ever, arose on the pleadings and proofs which require a 
more extended notice here. 

It was proven that the B. & O. R. R. Co. extended its 
main stem from Baltimore, in Maryland, to Wheeling, in 
this State, a total distance of 379 miles, 246 miles whereof 
was in West Virginia and 136 miles in Maryland That the 
cost of the road was estimated on the 30th day of Septem- 
ber, 1863, including the rolling power and real estate, to be 
24,945,093 dollars and 17 cents, of which 14,795,093 dollars 
and 17 cents was the cost of the road, rolling stock, &c., in 
West Virginia; that the net income of the company as as- 
certained by John King, the auditor (and witness) thereof, 
from the West Virginia portion of the line for the year end- 
ing January 31st, 1864, was 964,274 dollars and a1 cents.* 


*The company in their inet showed the cost of the N } W. Va. salient 
company to be 5,744,430 dollars and 08 cents, which they added to the cost of 
the main stem, thus making a total sum of 20, 539,523 dollars and 25 cents, 
and applying the net earnings of the main stem, 964 4274 dollars and 71 cents, 
to this total capital produced net earnings of 4 7-10 per cent. 
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There were other statements. proven of the capital in- 
vested by the company, and also of the capital stock issued 
by it, for several years anterior to this latter period, but it 
does not appear to be necessary to give them here as the 
court only regarded the valuation and income of the road 
for the year which the taxes were assessed. It also ap- 
peared by the proofs in the cause that the company declared 
a dividend of three per cent. in March, 1863, on 13,111,525 
dollars of capital stock, and two dividends of three per cent. 
each (one extra), in October, 1863, on 13,117,500 dollars of 
capital stock; also a divident of four per cent. in April, 
1864, on 13,122,600 dollars of capital stock, and a further 
dividend of four per cent. in November, 1864, on 13,124,- 
400 dollars. 

The answer of the defendant, in the court below, showed 
that on the 30th day of September, 1862, the capital in- 
vested in the B. & O. R. R. Co. was 32,650,643 dollars and 
17 cents, and that the net income for the year ending then 
was 3,159,416 dollars and 64 cents; the answer further 
stated that they were unable to give the amount of capital 
invested and the net earnings for the years 1863 and 1864; but 
it was proven that the gross earnings of the company on 
the main stem of the road for the year ending January 81st, 
1864, was 5,823,025 dollars and 73 cents, and that the cost 
of working the entire main stem for that time would not 
exceed or equal sixty per cent. of the gross earnings. 


G. H. Lee for the appellant. 
Lamb and Stanton for the appellees. 


MaxweELL, J. The Baltimore and Ohio railroad company 
was charged on the personal property books of the assessor 
for the first or upper district of the county of Marshall for. 
the year 1864 with property of the value of 315,000 dollars, 
and was charged on the said books on account of the said 
property with a State tax for general purposes of the 
sum of 945 dollars, and with a further State tax for the 
VoL. III. 21 
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support of free schools of the sum of 315 dollars, and with 
a county tax or levy of the sum of 6,331 dollars and 50 
eents, making in all the sum of 7,591 dollars and 50 cents. 
When the sheriff of said county was about to levy for and 
proceed to collect the said taxes so charged the said com- 
pany obtained an injunction restraining him from levying 
for and collecting the said taxes.-. The case came. on to be 
heard in the circuit court of Marshall county at the April 
term, 1867, of said court, when the court dissolved the in- 
junction and dismissed the complainants’ original and 
amended bills so as to allow the said sheriff to proceed with 
the collection of said taxes. But the said company not be- 
ing satisfied with the decree dissolving the injunction has 
appealed to this court to have the ease reviewed. 

The petitioner assigns six different causes of error in the 
decree complained of, all denying in substance that the 
property of the said petitioner is liable for either the State 
or county taxes charged on the said property. 

The Baltimore and Ohio railroad company was chartered 
by an act passed by the general assembly of the State of 
Maryland on the 28th of February, 1827. 

The 22d section of said act provides, “That if the said 
road shall not be commenced in two years from the passage 
of this act and shall not be finished within this State in ten 
years from the time of the commencement thereof, then this 
act shall be null and void.” 

This Maryland charter was confirmed by the general as- 
sembly of Virginia with certain conditions and restrictions, 
not material to this case, by an act passed on the 8th day of 
March, 1827. 

In 1836, 1837, 1833 and 1839 other acts were passed by 
Virginia authorizing conditional subscriptions to the work 
of the company, the act of 1838 also extending the time for 
the cempletion of the work in Virginia until the 4th day of 
July, 1843, upon the conditions mentioned in said act. The 
conditions mentioned in these several acts were never com- 
plied with, nor the subscriptions therein provided for, made, 
but the road was nevertheless completed in 1843 as far as 
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Cumberland. The work upon the road in Virginia between 
Harper’s Ferry and Cumberland must have been done after 
the expiration of the time limited in the charter without 
any extension thereof, except the extension mentioned in 
the act of 1838, which never took effect, because it was de- 
pendant upon conditions never coiaplied with. 

In 1844-45 and in 1845-46 other acts were passed pro- 
posing terms and conditions upon which the company might 
complete its road through Virginia, but neither of these 
acts was accepted by the company. 

On the 6th of March, 1847, another act was passed which 
was accepted by the company, and under which the com- 
pany completed its road through Virginia, subject to such 
parts of its original charter as remain unaltered. 

It is claimed here in behalf of the appellees that the act 
of March 8th, 1827, constitutes no part of the charter of 
the Baltimore and Ohio railroad company, but that the act 
of March 6th, 1847, and the general railroad law referred to 
in the last named act constitute the charter of said company 
for the reason that the road was not completed in the time 
named in the act of 1827, whereby the act became null and 
void, and for the further reason that if the said act did not 
become null and void it was entirely superseded by the act 
of 1847. 

In the case of the Baltimore and Ohio railroad company vs. 
Gallahues’ adiv’r, 12 Grat., 655, it was held that the Balti- 
more and Ohio railroad company was a Virginia corpora- 
tion, by virtue of the act of March 8th, 1827, thus recog- 
nizing the existence of the act. But it is claimed by the 
counsel for the appellees that this case is no authority, be- 
cause the effect of the 22d section declaring the charter 
null and void if the road was not completed in the time 
specified, was not considered by the court. This question 
could not have been considered by the court, because the 
act of 1827 had been accepted and the company had become 
a corporation under it and had made its road as far as Cum- 
berland before the passage of the act of 1847, so that al- 
though the charter was perhaps at the time of the passage 
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of the act of 1847 forfeited, yet that question could only be 
raised by a proper proceeding in the name of the State 
against the company to judicially determine and declare the 
forfeiture and annul the charter. 2 Kent Com., 393; The 
King vs. Amery, 2 Term Rep., 515; Canal Company vs. Rail- 
road Company, 4 Gill & Johnson,1; Thomas vs. The People, 
23 Wend., 535; Angell & Ames on Corporations, sec. 777 ; 
Crump, ge., vs. United States Mining Company, 7 Grat., 352. 

Although a charter of an incorporated company may be 
forfeited, yet the government which granted the charter 
may not choose to enforce the forfeiture, and it seems that 
if the charter of the Baltimore and Ohio railroad company 
was in fact forfeited, as claimed by counsel, the State of 
Virginia did not choose to enforce such forfeiture. 

It seems to me quite plain that the charter of 1827 has 
not become inoperative by reason of the section declaring it 
void if the road was not completed in the time specified. 

Nor do I agree that the act of 1827 is wholly superseded 
by the act of 1847. The act of 1847 could not have been 
intended as a substitute for the act of 1827, but was inten- 
ded to authorize the Baltimore and Ohio railroad company, 
which is recognized by the act itself as an existing company, 
to complete its road through the State of Virginia under 
the act of 1827, subject to the restrictions and upon 
the conditions imposed on the company by the said act 
of 1847. Such must have been the view taken by the 
court in the case of the Baltimore and Ohio railroad company 
vs. Gallahue. 

The question may be asked why was it that the company 
accepted the act of 1847 if its charter under the act of 1827 
was not forfeited? That the State had no power to impose 
on the company without its consent the act of 1847 is clear. 
But the reason why the company accepted the terms pro- 
posed in the act was probably because it was supposed that 
if the company went on to complete the road under the ori- 
ginal charter proceedings would be taken to vacate. its 
charter. 

It is, however, not necessary to inquire for the reasons 
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why the company accepted the act of 1847, the fact exists 
that it did accept it and the effect is the same no matter 
what the reason for accepting it may have been. 

The act of 1847 having been accepted by the company, 
together with the act of 1837, establishing general regula- 
tions for the incorporation of railroad companies, so far as 
properly applicable, became parts of the charter of said 
company along with the act of 1827, the act of 1827 giving 
way to both or either of the acts of 1847 or 1837 whenever 
inconsistent with them or either of them. 

The 18th section of the original charter contains this pro- 
vision: “The shares of the capital stock of the said com- 
pany shall be deemed and considered personal estate, and 
shall be exempt from the imposition of any tax or burthen 
by the State’s assenting to this law.” 

The 23d section of the act of 1837, prescribing general 
regulations for the incorporation of railroad companies, 
provides that, “All machines, wagons, vehicles or earriages 
belonging to any company incorporated subject to the pro- 
visions of this act, tegether with all their works, and all 
profits which shall acerue from the same, shall be vested in 
the respective shareholders forever, in preportion to their 
respective shares, and shall be deemed personal estate.” 

The 7th section of the act of March 6th, 1847, provides, 
I «That the stock, property and profits of said company, so 
far'as the same niay be or accrue within this commonwealth, 
shall be subject to general taxation in like manner and on 
the same footing with other similar companies within this’ 
State: Provided, however, That said taxing power shall not 
be exercised until and unless the net iucome of said Balti- 
more and Qhio railroad shall exceed six per centum per an- 
num upor their capital invested.” 

The controversy in this case depends on the construction 
to be given to these three sections contained in the three 
different acts referred to, upon the facts as they appear in 
the record. The valuation of the property of the company 
was ascertained and placed upon the books of the assessor 
for taxation, under the fifty-third section of the “‘act to pro- 
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vide for the assessment of taxes,” passed by the legislature 
of this State December 3, 1863, the officers of said eompany 
having failed to make out and return to the assessor a list 
of property under the fifty-second section of the said act. 

The first cause assigned for error by the petitioner is that: 
“The Baltimore and Ohio railroad company having been, by 
the act of the 6th of March, 1847, which was accepted by 
said eompany, declared subject in all respects to the act es- 
tablishing general regulations for the incorporation of rail- 
road companies, passed March 11th, 1837, and by the 23d 
section of the last named act, it being declared that the 
property and profits of a railroad company should be vested 
in the several stockholders thereof in proportion to their 
respective shares, and declared to be personal estate; it 
follows that the property and profits of the petitioner could 
only be assessed and charged with taxes in the names of the 
several stockholders in whom the same was vested in pro- 
portion to their respective shares, and could not be so as- 
sessed and charged in the name of the company in which 
said property and profits were not vested.” 

If it be true that the property belonging to the eompany 
might be assessed and charged with taxes in the names of 
the several stockholders, by the necessary legislation, it does 
not follow that if net so taxed it cannot be assessed and 
charged with taxes im the name of the company. But what 
is the meaning of the 23d section of the act referred to? 

The language is, ‘‘ All machines, wagons, vehicles or car- 
riages belonging to any company,” &e., “shall be vested in 
the respective shareholders,” &c.; can property belong toa 
company without being vested in the company? But who 
or what constitutes the company? The respective share 
holders in propertion to their respective interests. 

The obvious meaning of the section then must be that 
the property belonging to the company is vested in the 
shareholders in their corporate capacity and not as indi- 
viduals or natural persons, and is consequently taxable in 
the name of the company. 

The second cause of error assigned is that, “if the prop- 
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erty and profits in possession of your petitioner for the ben- 
efit of the stockholders, who were the owners thereof, un- 
der the law, could be at any time assessed and charged with 
taxes in the name of your petitioner, yet that under the 7th 
section of the act of March 6th, 1847, which created the 
only qualification to the total exemption from taxation 
granted by the original charter of the company, the taxing 
power thereby reserved was only to be exercised when and 
after the net income upon the capital invested in the State 
of Virginia, and after its creation, in the State of West Vir- 
ginia, should exceed the rate of six per centum per annum, 
and upon the pleadings and proofs in the cause it is not 
made to appear that such net income has exceeded the rate 
of six per centum per annum upon the capital invested in 
said State, and so that the time has not yet arrived at which, 
nor has the condition happened upon which, the said taxing 
power could lawfully be exercised over the said property 
and profits.” The language used by the petitioner that the 
taxing power reserved “was only to be exercised when and 
after the net income upon the capital invested in the State 
of Virginia, and after its creation, in the State of West Vir- 
ginia, should exceed the rate of six per centum per annum,” 
is not contained or used in the section referred to. 

The Baltimore and Ohio railroad extends from the city of 
Baltimore through the territory of the States of Maryland 
and West Virginia to the city of Wheeling, and is the work 
of the Baltimore and Ohio railroad company, and there can 
be no good reason assigned why the section should not be 
construed as it is written and be held to mean what the 
words used import. The language used in the proviso 
referred to and before quoted is: “That the said taxing 
power shall not be exercised until and unless the net income 
of the said Baltimore and Ohio railroad shall exceed six per 
centum per annum upon their capital invested.” 

Capital how invested it may be asked? Invested 
in and upon the railroad according to the terms of 
the charter. The language cannot be limited as claimed 
by the petitioner to that portion of the railroad which is 
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now in this State, but must be held to apply to the entire 
road and to the capital invested upon the road. It is quite 
clear from the pleadings and proofs in the cause that the net 
income of the said road for the year 1864, for which year 
the taxes are charged as well as for the preceding year did 
exceed largely six per centum upon the capital invested 
upon said road. And if the figures given by Mr. King, the 
auditor of the company, be correct (but if not correct the 
error is in favor of the company) the net income of the road 
exceeded six per centum for the year 1864, upon the capi- 
tal invested in said road in this State. Mr. King estimates 
the cost of the road, second track, rolling power and real 
estate in this State at 14,795,093 dollars and 17 cents. He 
estimates the net earnings of that part of the road which is 
in this State at 964,274 dollars and 71 cents for the year 
1864. The amount stated as the net earnings or income of 
the road will be found upon calculation to exceed six per 
centum upon the amount stated as invested in the road in 
this State by the sum of 76,569 dollars and 12 cents. So 
that if the pretentions of the petitioner were even correct 
the property of the company taxed was subject to taxation 
at the time it was taxed. 

The third cause of error assigned is that, “it is clear from 
the said act last referred to that before the said taxing power 
was to be exercised, it was the intention of the legislature 
that it should be first ascertained and declared by act or 
resolution of that body, or by some other appropriate 
method, under its authority, that the condition had happened 
upon which the taxing power might lawfully be exercised, 
and it was not to be left to the local officer of any one of 
the counties through which the road passed to take upon 
himself the duty of determining that question. No such 
act or resolution was ever passed by the legislature of Vir- 
ginia or by that of West Virginia, nor was it ever ascer- 
tained by any competent authority under either, that the net 
profits of the road had reached the point at which taxation 
might commence.” 

The proviso in the act declaring when the taxing power 
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should be exercised is part of the contract between the 
State and the company, not to be changed by either without 
the consent of the other. When the property of the com- 
pany should become liable to taxation is a question of fact, 
and whenever the fact mentioned exists the liability to tax- 
ation exists also, No act or resolution of the legislature 
could make the property of the company liable to taxation 
before the fact occurs. Any such act or resolution would 
impair the obligation of the contract, and consequently vio- 
late the constitution of the United States and of this State 
and be null and void. And when the liability to taxation 
exists the legislature cannot, under the limitations of the 
constitution of the State, release the property of the com- 
pany, or any part thereof, from taxation, unless it might be 
upon some new consideration moving from the company, 
such as, for instance, the modification or surrender of some 
‘charter privilege. Nor would any act or resolution of the 
legislature, declaring that the condition had happened upon 
which the taxing power might be exercised, be conclusive of 
the fact and binding upon the company. The only effect 
such an act or resolution could have, if any, would be to 
shift the burden of proof from the State to the company. 
But the question would still be a question of fact between 
the State and the company, to be determined, if disputed, 
as all other like questions are determined, that is, by resort 
to the judicial tribunals of the State. 

The fourth cause of error assigned is that, “the condition 
upon which the taxing powers might lawfully be exercised 
over their subject not having yet happened, or not having 
been declared to have happened by legislative act or au- 
thority, your petitioncr was not bound to make the return 
required by the 52d section of the act of December 3d, 
1863, providing for the assessment of taxes, and the act of 
the assessor of Marshall county in charging and assessing 
your petitioner with taxes for want of such return was un- 
authorized and void, in plain violation of the rights secured 
to your petitioner by its charter and in contravention of the 
constitution of the United States.” 
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As to the questions raised by this assignment of error it 
has already been shown that the condition upon which the 
taxing power might be exercised had happened, and that 
no legislative declaration of the fact could be binding upon 
the company. So that there was no violation of the char- 
ter of the company in assessing and charging the taxes as- 
sessed and charged as contended by the petitioner. 

The fifth cause of error assigned is that, ‘“‘before dis- 
solving the injunction the court should have directed a ref- 
erence to a commissioner, or an issue to be heard by a jury, 
for the purpose of ascertaining whether the net income of 
the road had exceeded the rate of six per cent per annum 
upon the capital invested in the State of Virginia, or West 
Virginia, prior to the Ist of February, 1864, or otherwise, 
and until a report or verdict in the affirmative the said in- 
junction should have been continued.” 

This assignment of error is based upon the supposition 
that the net income of the road must exceed six per centum 
upon the capital invested on said road in this State, which, 
as has been before stated, is not the correct construction. 
There could have been no necessity for a reference or an is- 
sue to ascertain the net income of the road, for that suffi- 
ciently appeared to the court from the facts in the case. 

The sixth and last cause of error assigned is that, “if the 
property and profits in the hands of your petitioner belong- 
ing to the stockholders of the company was liable to taxa- 
tion at all, it was only liable under the 7th section of the act 
of March 6th, 1847, to general taxation for State purposes 
which might be equal and uniform and was not liable to 
local taxation for county purposes, which might be special 
and therefore unequal and unjust. And so the said cireuit 
court should at least have restrained the collection of the 
heavy levies for county purposes, made by the supervisors 
of said county, if it was rightfully dissolved as to the State 
and school taxes claimed on the part of the State.” 

The point raised in this assignment of error depends 
upon the meaning of the word general as used in the 7th 
section of the act of 1847. It may be assumed that if the 
























COURT OF APPEALS OF WEST VIRGINIA. 831 








Jan’y Term, B. and O. R. R. Co. vs. Supervisors. 1869. 





word general had not been used in the section there would 
be no ‘difficulty about its meaning. 

This section takes the place of that part of the 18th sec- 
tion of the original charter, heretofore quoted, so far as 
there is any disagreement between them. 

That part of the 18th section of the original charter re- 
ferred to, has been held by the court of appeals of the State 
of Maryland, to exempt all the property of the company of 
every description from taxation. The Mayor and City Coun- 
cil of Baltimore vs. The Baltimore and Ohio railroad company, 
6 Gill Rep., 288. 

It is not necessary now to express my opinion in relation 
to this decision as it can have no material bearing here, nor 
could it have if different from what it is. But assuming 
that the exemption of the shares of the capital stock of the 
company from any tax may be construed to exempt the 
property from taxation under the original charter, what is to 
be the effect of the act af 1847? 

The words of the orignal charter are, “‘the shares of the 
capital stock of the said company” shall be exempt from 
any tax, while the words of the act of 1847 are, ‘the stock, 
property and profits of said company” shall be subject to 
general taxation. Whatever may be the extent of the ex- 
emption from taxation under the original charter it is plain 
that under the act of 1847, whenever a liability to taxation 
exists it extends to the property of the company, so far as 
the same may be or accrue within this State. 

Nor does the word general, or the phrase ‘“ general taxa- 
tion,” as used in the act, qualify the right of taxation or limit 
it to a particular kind of taxation? The petitioner elaims 
such limitation, and that if it be liable to any taxation it is 
only liable to general taxation for State purposes and is not 
liable for local or county taxes. 

The power to tax all property within a State for the sup- 
port of government is a right existing in all governments, 
and esseritial to their existence. 

If the property in this case were owned by a natural per- 
sor upon the ordinary conditions of ownership there could 
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be no question as to its liability for the taxes imposed upon 
it. Providence Bank vs. Billings ¢ Pittman, 4 Peters, 563. 

The Baltimore and Ohio railroad company is an artificial 
person, invisible, intangible, but existing in contemplation 
of law. Being the mere creature of the law, it possesses 
only such powers as its charter confers upon it either ex- 
pressly or as incidental to its existence. 

Among the powers of the company conferred by its char- 
ter is that of purchasing and holding property for its neces- 
sary purposes. By virtue of the power conferred by its 
charter it does hold the property on which the taxes in this 
controversy are charged, and this property is just as much 
liable to taxation when owned by the company, an artificial 
person, as if owned by a natural person, unless it be ex- 
empted from taxation in whole or in part by the charter of 
the company. 

Whenever the right to tax the property of the company 
exists at all, the right exists to tax it for the same purposes 
and to the same extent that the same property might be 
taxed if it belonged to a private or natural person, unless 
this right is limited by the word general in the amended 
charter, as it is contended that it is. To give to the word 
its plain literal signification its meaning is exactly the re- 
verse of that contended for. The definition of the word 
general found in Burrill’s Law Dictionary is, “that which 
comprehends all, the whole, as distinguished from special 
which signifies something. designed for a particular pur- 
pose.” 

There can be no good reason why the word shall not have 
its usual signification and not be held to be a limitation on 
the taxing power. 

In the case of the Stourbridge Canal vs. Wheely and others, 
in 2 Barnwell & Adolphus, 793, it was held that, “the canal 
having been made under an act of parliament the rights of 
the plaintiffs are derived entirely from that act. This, like 
many other cases, is a bargain between a company of ad- 
ventures and the public, the terms of which are expressed 
in the statute, and the rule of construction in all such cases 
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is now fully established to be this, that any ambiguity in the 
terms of the contract must operate against the adventurers 
and in favor of the public, and the plaintiff can claim 
nothing that is not clearly given them by the act.” 

In the case of Zhe Philadelphia and Wilmington Railroad vs. 
The State of Maryland, 10 Howard, 393, Chief Justice Taney 
delivering the opinion of the court, uses this language: 
“This court, on several occasions, has held that the taxing 
power of a State is never presumed to be relinquished un- 
less the intention to relinquish is declared in clear and un- 
ambiguous terms.”’ 

In the case of The Ohio Life Insurance and Trust Company 
vs. Debolt, 16 Howard, 416, Chief Justice Taney uses the 
following language in delivering the opinion of the court: 
“The grant of privileges and exemptions to a corporation 
are strictly construed against the corporation and in favor of 
the public. Nothing passes but what is granted in clear 
and explicit terms. And neither the right of taxation nor 
any other power of sovereignty which the community has 
an interest in preserving undiminished, will be held by the 
court to be surrendered, unless the intention to surrender is 
manifested by words too plain to be mistaken.” 

In the recent case of The Jefferson Branch Bank vs. Skelly, 
1 Black., 486, Judge Wayne used the following language: 
‘The rule of construction in such case is that, the grant of 
privileges and exemptions to a corporation is to be strictly 
construed against the corporators and in favor of the public; 
that nothing passes but what has been granted in clear and 
explicit terms, and that neither the right of taxation nor 
any other power of sovereignty will be held by this court 
to have been surrendered, unless such surrender has been 
expressed in terms too plain to be mistaken.” 

The principles announced in these cases are the well set- 
tled rules of construction in the class of cases to which they 
apply, of which the case under consideration is one. And if 
there remained any doubt as to the extent of the power of 
taxation when construed according to the literal import of 
the terms used, when construed in the light of these rules 
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of construction there remains no doubt but what the prop- 
erty of the company whenever liable to any taxation, is lia- 
ble to all taxation or to both State, county and other local 
taxation for the same purposes and to the same extent that 
other property may be taxed, and that the right to assess 
the taxes assessed for county as well as for State purposes, 
and in dispute in this case, is not prohibited by the 7th sec- 
tion of the act of 1847, nor by any other provision in the 
charter of the company. 

The court below did not, for any of the causes assigned, 
or for any other apparent cause, commit any error in ren- 
dering the decree complained of, and the same will have to 
be affirmed with damages and costs to the appellees. 


The President concurred. 


JUDGMENT AFFIRMED. 
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UAbeeling. 


Rozert K. Rosrnson et al. vs. Joun W. Pirzer, use, &c. 
January Term, 1869. 


1. A witness was interrogated as to whether he had a conversation with a cer- 
tain party, in the spring or summer of a certain ycar, at a certain place 
in reference to the execution of a certain deed from himself to another 
party, and replied that he did not remember any such conversation. It 
was held that there was no sufficient ground laid for the admission of the 
statements of the witness to contradict him and impeach his credit. 


2. The statements of a vendor made after a sale and conveyance of realty and 
personalty, and during the continuance in possession of the vendor as 
agent and manager of the vendee, are not evidence in chief either to dis- 
prove the purchaser’s title or to establish frand in the sale, when the other 
evidence in the cause failed to involve the transaction betwee the parties 
in such doubt or uncertainty or raise a reasonable apprehension of collu- 
sion, as would warrant a resort to the statements of the vendor after he 
had parted with the property, though holding a possession inconsistent 
with the change of ownership. 


i) 


. There is no error in permitting the record of a decd to go in evidence, 
where the original is in possession of the party offering such record, 
without accounting for the original. 


> 


. A deed bearing the following endorsement is properly admitted to record : 
“Recorder’s Office, Martinsburg, West Virginia, February 17th, 1869. 
This deed of bargain and sale from Enoch G. Hedges to John W. Hedges 
was acknowledged in the Recorder’s office by the party grantor, and ad- 
mitted to rceord. Teste, 8. Garrard, R. B. Co. per J. R. Hite, Dept. R. 
B. Co.” 


or 


. It is not error to admit evidence of the intention of the parties to a deed 
that the purchaser should have the growing crop, that evidence being in 
harmony with the deed. 


for) 


. Though it is irregular, after the plaintiff has closed his evidence, and after 
the defendaut has begun the delivery of his, to offer a deed in evidence, 
where the existence of such deed has been proven, without having re- 
served the privilege of doing so, yet the propriety of doing so is a matter 
depending upon the circumstances of the case at the time, to be judged 
of by the court ; and there was nothing in the record of this case to show 
that the action of the court was not justified by the circumstances trans- 

piring during the trial. 
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7. Though it is not necessary to stop the progress of a trial to prepare a bill 
of exceptions, yet at least the point made should be saved before the jury 
retires, and the bill may be then prepared and signed afterwards; but 
when exception is taken and the progress of the trial stopped for the pur- 
pose, and the bill is then prepared and signed, the parties may well rely 
on the case thus made by the record and shape their course accordingly. 
In such case it would not be error in the court after the verdict had been 
rendered, to refuse to amend the bill of exceptions, notwithstanding in 
general where the exception has been taken before the jury retired but 
the bill not drawn up and signed till after the verdict, the court may cor- 

rect the bill to conform to the truth. 


8. A party to a suit may be admitted as a witness when there has been a ver- 
dict, but no judgment, before the passage of the act of February 7, 1868, 
permitting parties to testify on their own behalf, in a trial had subse- 

quently thereto. 





John W. Hedges brought suit in the name of the sheriff 
of Berkeley county, on an indemnifying bond, against 
Robert K. Robinson and W. H. Mong, his surety, to Octo- 
ber rules, 1866. The bond was given in pursuance of the 
levy of an execution in favor of Robinson against Enoch G. 
Hedges, on property claimed by John W. Hedges. The 
defendant pleaded conditions performed. 

At the November term, 1867, a trial was had and a ver- 
dict rendered for the defendant. The plaintiff moved the 
court to set the verdict aside and grant a new trial, which 
motion was granted. 

During this trial the plaintiff took one bill of exceptions 
and the defendant three. 

The plaintiff’s exception was for the following cause: 

Enoch G. Hedges had been introduced to prove that the 
property levied on was the property of the plaintiff, and 
upon cross examination was asked if he “had a conversa- 
tion in the spring or summer of 1866 with James W. Rob- 
inson, in the recorder’s office, in reference to the execution 
of the deed from yourself to the plaintiff,” to which the 
witness replied that he did not remember having any such 
conversation with James W. Robinson at the time and place 
stated. The defendant alleging that this was the founda- 
dation for the introduction of impeaching testimony, intro- 
duced the testimony of James W. Robinsonsas follows: that 
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late in the spring or summer of 1866, I had a conversatian 
with Enoch G. Hedges, in the ante-room of the recorder’s of- 
fice of Berkeley county, about the sale and conveyance of his 
property to his brother, John W. Hedges, which then had 
been made. That upon that occasion, he commenced the con- 
versation by requesting me to take an assignment of an open 
account, which he held against Peter Dick, and collect it for 
him. I told him that there was no necessity for that, as the 
law in relation to the suitor’s oath had been so modified, 
that it did not apply to any case, where the cause of action 
was since the first of April, A. D. 1865; that his account 
against Dick was of that character and that he could collect 
it in his own name. He said that there were other reasons, 
that he was in debt, and that it might be attached; he then 
said he would assign it to Mrs. Israel Robinson, who was 
the widow of a deceased relative.” 

“That the said Enoch G. Hedges then said he had put 
all his property, real and personal, out of his hands; that 
parties were obtaining judgments against him for property 
he had taken while he was in the rebel army; I told him 
that I had not heard that he had taken that course; that I 
thought it was hardly worth. while to do it; that perhaps the 
judgment might not stand. He was not willing to risk it, and 
that he had assigned all his property to his brother John. 
He said his wife objected to it at first, saying, she did not 
think it was an honorable way of dodging responsibilities, 
He said he told her that if they did not do it, their property 
would all be consumed by the judgments that would be 
taken against him, and that he did not intend to put him- 
self in a position where he would be compelled in their old 
age to labor for their bread and meat; he said a part of 
their means had come through her, and he did not mean 
that it should be wasted for anything he had done; that the 
transfer he had made to his brother John, would leave the 
property to his (Enoch’s) hands and under his control and 
that he could have the use of it. 

“‘That the claims against him, for which it was likely to be 
taken, were unjust, and that it would not be right to have 
VoL. It. 22 
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his property taken to pay them. That the transfer he had 
made of his property would not rob any honest creditor to 
whom he owed honest debts. That he did not owe much 
else and would soon pay his honest debts, and, amongst 
others, named the claim of defendant, Robert K. Robinson, 
as one he would pay. 

“That his wife, upon his representing his circumstances 
and condition, assented to the assignment. I asked him if 
his brother John would stand by him, and whether, after 
all, his property might not be taken to pay these judgments. 
He said he thought John would stand by him. He spoke 
of the suit and judgment in favor of defendant, R. K, Rob- 
inson, against him, and said it was uncalled for and unne- 
cessary, that he would have paid it without suit, but he would 
want some time on it. That his farm would have to be 
stocked ; that he had lost by the war; that his farm had 
been stripped, and that he would have to stock it before he 
could pay the defendant’s judgment; that he thought the 
defendant had treated him harshly; that he did not need 
the money and ought not to sell the little stock he had. If he 
persisted in selling it; he would have to get John after him. 

“He asked me what I thought about it; I told him the 
debt was an honest one and he had better let it alone. I 
told him there was danger in it, that it might open up the 
whole question of his assignment to John, and that John 

‘might not be able to maintain his title. He said he thought 
John would stand by him in anything he might do, and that 
there would be no danger as to the title. Mr. E. G. Hedges 
is about sixty years old; until the war commenced, the 
family of E. G. Hedges and myself had always been on very 
intimate and friendly terms; I am the nephew of Robert 
K. Robinson.” 

The plaintiff objected to the admissibility of this evidence 
for the purpose of impeaching the witness Hedges, but be- 
ing overruled by the court, he excepted. 

The defendant’s first bill of exceptions was as follows: 

“ Be it remembered, that upon the rendition of the verdict 
in this cause, the defendant, by his counsel, moved the court 
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to amend the bill of exceptions, filed by the plaintiff, during 
the progress of the trial, by the insertion of the following 
facts, which were stated by E. G. Hedges, the witness re- 
ferred to in said bill of exceptions, which statements were 
made befvre the testimony of James W. Robinsen was al- 
lowed to go to the jury, as stated in said exceptions, to wit: 

The said E. G. Hedges testified that the consideration of 
the deed filed with said exceptions of the plaintiff, was the 
enm of 8,000 dollars, in which sum in part, he stated, he 
was indebted to John W. Hedges, at whose relation or for 
whose benefit this suit was brought, the said John W. 
Hedges, being the grantee in said deed, and the residue of 
said sum of 8,000 dollars, he stated, the said John W. 
Hedges expected to pay in discharge of debts due by said 
K. G. Hedges, and that the ruling of the court, stated in 
said exceptions was, in part, founded upon the previous tes- 
timony of E. G, Hedges, as herein stated. But the court 
refused to amend said bill of exceptions, on the grounds 
that it was too late to do so, after the same had been signed 
and sealed, and a verdict rendered by the jury in the case, 
and the jury discharged.” 

The defendant’s second bill of exceptions was as follows: 

“Be it remembered, that on the hearing of this motion, 
the court sustained said motion, set aside the verdict and 
granted a new trial prayed by the plaintiff’ Because, that 
in the progress of the trial the plaintiff introduced as a wit- 
ness, EK. G. Hedges, who, it is claimed, had sold and granted 
to John W. Iledges certain realty and personalty in ques- 
tion, and after having been questioned and answered at 
length as to the transaction in question, and among other 
things, answered that he did not remember to have had a 
conversation with James W. Robinson at a certain time and 
place named, upon the same subject, or to have made to him 
a different statement; said James W. Robinson was allowed 
to be introduced to prove that the witness, KE. G. Hedges, 
had made a different statement to him on the same subject. 
To the introduction of which testimony the plaintiff objec- 
ted and excepted, and a bill of exceptions was prepared at 
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the bar, and under the impression that it was prepared to 
the satisfaction of the attorneys on both sides, it was 
signed and sealed by the court without examination, making 
the court to have ruled that a sufficient ground had been 
laid to warrant the introduction of the evidence of James’ 
W. Robinson to impeach the witness, E. G. Hedges, &c., 
the court having in fact only ruted or intended to rule, that 
it was competent to introduce the evidence of said Robin- 
son to rebut and contradict the testimony of said E. G. 
Hedges, and the court not having observed the character 
of said bill of exceptions until after verdict and jury dis- 
missed, and not able to know but that the jury had acted 
on the case on the idea as contained in the bill of exceptions, 
the court sustained the motion and granted the new trial, to 
which the defendants excepted.” 

The defendant’s third bill of exceptions was as follows: 

“Be it remembered, that after the rendition of the ver- 
dict in this cause, the plaintiff, by his attorneys, moved the 
court to set aside the verdict, and grant him a new trial 
upon the ground alone of an alleged and supposed error by 
the court, in the ruling as shown in plaintiff’s bill of excep- 
tions No. 1, and the admission of the testimony of James 
W. Robinson, as therein stated. Plaintiff’s attorneys an- 
nouncing that the motion was made in defference to the in- 
struction of the court on the consideration of defendant's 
motion to amend plaintiff’s bill of exceptions No. 1 as in- 
dicated by defendant’s bill of exceptions No. 2, and to 
avoid the delay of appeal, but the motion would not be 
pressed if resisted. Defendants resisted the motion, but the 
court for the reasons stated in defendant’s bill of exceptions 
No. 2, granted the new trial, as therein stated, and to the 
motion of defendants, with their said bill of exceptions, that 
the court certifying the facts proven on the trial, the plain- 
tiff objected for the following reasons, to wit: 

1st. That no motion had been addressed to the court, to 
set aside the verdict, because it was against, or not war- 
ranted by the evidence. 

2d. Because, after the admission of the evidence of James 
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W. Robinson, in the manner,.and for the purposes set forth 
in plaintift’s bill of exceptions No. 1, the further prosecution 
of the case by the plaintiff was abandoned and the case 
submitted to the jury, without argument, the plaintiff re- 
lying upon the point reserved in his said bill of exceptions, 
as against any verdict that might be rendered in the case. 
38d. Because the application for a new trial being based 
exclusively upon the alleged error in the admission of the 
testimony of James W. Robinson, it is unnecessary to cer- 
tify the fact, the verdict being presumed to be well founded, 
unless there was error in the admission of that testimony. 
But the court being of opinion that the testimony of James 
W. Robinson was properly admitted but not for the purpose 
or the reasons stated in plaintiff’s bill of exceptions No.1, 
and the refusal of the court to amend said bill of exceptions 
having been excepted to by defendants, the court overruled 
the said objections of plaintiff’s counsel, and now here cer- 
tifies the facts proven on the trial of the cause.” | 
-. The testimony of Enoch G. Iledges was certified as 
follows : 

‘That at the time of the sale of the farm,in February, 1866, 
it was agreed that John W. Hedges should take the wheat 
crop, then in the ground, with the farm; that the wheat 
levied on and sold was of the same erop. 

“It was further agreed at said sale that the said Enoch 
should remain upon the farm as the agent of the said John 
W. Hedges, farm, deal, cultivate it, and that his family 
should be supported from the farm, and that so much of the 
products and profits of the farm to the support of the said 
Enoch’s family as ‘was necessary he should pay John an 
amount not exceeding six per cent. upon the amount the 
said John had invested in the farm, and the surplus the said 
Enoch should have and appropriate to his own use; that he 
has ever since occupied and cultivated the farm under that 
arrangement, and expects to continue to do so as long as 
John will permit him. That he has used, controlled and 
occupied the farm just as he did before the sale, except that 
he has since acted as John’s agent; that he had been a 
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quartermaster in the rebel army in 1861, and as such had 
impressed a large amount of property from persons residing 
in Berkeley and Morgan counties for the use of the rebel 
armies, and that in the year 1865 sundry actions of trespass 
had been brought against him in the circuit court of Berke- 
ley, to recover damages for the property so taken. That in 
December, 1865, thereof, said causes were tried and judg- 
ment, recovered against him, amounting in the aggregate to 
about 2,000 dollars. That he knew if such actions could 
be sustained and suit should be brought against him, that 
his liabilities would exceed the value of his property and 
that he could not carry on his business of farming. That 
he was “gone up.” Told his brother, John W. Hedges, so. 
That he, John W. Ifedges, furnished the money to buy the 
horses levied on by the sheriff, for which levy this action 
is brought. That he, Enoch G. Hedges, bought the horses 
for John W. Iledges, who sent him the money to pay for 
them. That he bought one of them from Mr. Morgan and 
the other up the valley; paid 83 dollars for the one bought 
up the valley; had refused 175 dollars for one of them and 
125 dollars for the other, which was a mare with colt; there 
was 400 bushels of wheat levied on, a little of it was in a 
damp condition; it was worth 2 dollars and 50 cents per 
bushel; lost 20 cents per bushel in the sale on account of 
its damp condition. The witness says the wheat belonged 
to John W. Hedges, also 406 bushels of oats levied on, and 
100 bushels sold; it was so spoiled, subsequent to the levy, 
that the horses would not eat it; there came a rain on it a 
few days before it was thrashed; it sold at 25 cents per 
bushel and was not worth that; it might have been saved if 
it had not been put in a tight place and locked up; there 
was 300 bushels of wheat sold ; what was left was damaged, 
3 bushels was worth about two bushels of sound wheat; 
sold the land for 8,000 dollars, subject to his wife’s dower ; 
was in debt to his brother, John W. Hedges; owed him a 
considerable amount, about 6,326 dollars and 20 cents, evi- 
denced by previous bond and trust deeds; he assumed 900 
dollars to minor heirs of Thatcher; about 1,000 dollars to 
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Mrs. Fulk; 75 dollars or 80 dollars to Tabler, and payment 
of the judgments in the trespass cases, upward of 2,000 
dollars ; I sold some personal property to my brother, John 
W. Hedges, and he was to indemnify my securities in the 
trespass cases; do not recollect having a conversation with 
James W. Robinson in the ante-room of the recorder’s office 
in June or July, 1866, about the execution of the deed to 
my brother, John W. Hedges.” 

The residue of the testimony was corroborative of the 
testimony of witness Hedges as to the condition of the 
grain levied on; George Wyncoop proved that he furn- 
ished witness 200 dollars to buy horses with, for’which he 
gave him an order on the plaintiff, who subsequently paid 
it; Daniel Lafever proved that he was called on to value the 
personal property of E. G. Hedges in February, 1866, and 
that it was sold to plaintiff at his appraisement, and that the 
horses sued for were not in the appraisement; it was then 
said to be a bona fide sale. 

The second trial was had in March, 1868, when the jury 
found for the plaintiff and assessed damages to the extent of 
890 dollars. The defendant moved for a new trial, First, be- 
cause the verdict was not warranted by evidence; Second, 
because the verdict was contrary tolaw; Third, because the 
verdict was contrary to the charge of the count. The court 
overruled the motion and gave judgment, and defendants 
excepted. During this trial the defendant took four bills of 
exceptions. The first was taken because the court permitted 
the plaintiff to offer in evidence the original record of the 
deed from E. G. [ledges to John W. Hedges, dated in Feb- 
ruary, 1866, together with the testimony of the recorder, 
that the certificates of acknowledgement and recordation 
were genuine, without the original deed being produced or 
its loss accounted for, or producing other evidence of its ex- 
istence or execution. 

The second bill was taken because the court permitted 
the witness Lafever, who had appraised the personal prop- 
erty and made a memorandum thereof, to testify as to the 
agreement at the time of sale of the land that the wheat 
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crop in the ground should pass to the plaintiff with the land, 
no memorandum in writing as to the wheat having been 
made, and also because the court permitted John W. 
Hedges, the plaintiff, to testify in his own behalf. 

The third bill was taken because the court permitted, 
after the plaintiff had rested his case and the defendant had 
examined two witnesses and was waiting for another to be 
. put on the stand, the plaintiff to offer in evidence the ori- 
ginal deed from E. G. Hedges to the plaintiff, the record of 
which had been -previously offered; and also because no 
evidence had been offered to prove the execution of the 
deed or that it was in the handwriting of the grantor, ex- 
cept that Seaman Garard, the recorder of Berkeley county, 
had testified that the acknowledgment on the back of the 
deed, with his signature thereto, was in his handwriting, and 
was as follows: ‘“‘ Recorder’s office, Martinsburg, West Va., 
February 17th, 1866. This deed of bargain and sale from 
Enoch G. Hedges to John W. Hedges was acknowledged in 
the recorder’s office by the party grantor, and admitted to 
record. Teste: S. Garard, R. B. Co., per J. R. Hite, Dept. 
R. B. Co.” 

The fourth bill of exception was taken to the refusal of 
the court to set aside the verdict and grant a new trial and 
contained the evidence in the cause, which is substantially 
the same as that given on the former trial. John W. 
Hedges, the plaintiff, proved that the horses sold, taken un- 
der the execution, were his at the time of the levy, he having 
paid for them; that he bought the wheat crop growing in 
the ground at the time of the sale of the land. 

KE. G. Hedges testiiied as follows: “that he was the owner 
of the farm upon which he then lived, until he sold it to his 
brother, John W. Hedges, in February, 1866; he has been 
on the farm as agent since, but has no contract as to time, 
and does not know how long he will be permitted to stay 
there; his brother pays the taxes, and everything on the 
farm belongs to him; witness gets his support from the 
farm and all that exceeds six per cent. upon the cost of the 
farm witness is to get for his care and attention to it; he 
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sends his wheat to him in Baltimore by the railroad; wit- 
ness never owned the two horses sold by Deputy Sheriff 
French—they were bought for John W. Hedges and paid 
for by him; by the sale to his brother the amount of wheat 
then on the land passed to him—this was by express agree- 
ment. The oats sold, was sown after the purchase of the 
land by John W. Hedges, and was his oats. 

‘‘ Witness has no recollection of a conversation with James 
W. Robinson, in July, 1866, in reference to the execution 
of said deed to his brother, but had a conversation with him 
about the suits brought against him; during the late war 
witness was in the rebel service, mostly in the valley and in 
Berkeley county; was detailed as a soldier to seize prop- 
erty, and took some property in Berkeley and Morgan coun- 
ties; cannot tell the amount; if witness was worth 100,000 
dollars he coula not have paid for all that he impressed; 
does not know that any person ever threatened to sue him 
except those who did actually sue him and obtained judg- 
ments. 

‘On cross-examination said, the sale to John W. Hedges 
was fair a bona fide, honest transaction ; the price for the farm 
was 8,000 dollars, subject to the contingent title to dower in 
Mrs. Hedges; the purchase money was fully paid by the 
purchaser ; the horses sold by the sheriff, were not embraced 
in his sale of personal property to his brother; they were 
his brother’s, bought for him and paid for by him; witness 
never owned them; witness was to have a living on the 
farm and pay John W. Hedges six per cent.; John W, 
Hedges sent bags from Baltimore and I sent the grain to 
him there.” 

James W. Robinson’s testimony is certified as follows: 

‘‘ James W. Robinson, in June or July, 1866, had a con- 
versation with E. G. Hedges in the ante-room of the re- 
corder’s office :—here an objection was taken to the admissi- 
bility of the evidence of the witness. 

“1st. That no declaration or admission of E. G. Hedges, 
made after the date of his sale, could be received against his 
vendor. 
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“9d. That the defendant could not contradict or impeach 
his own witness: but the court permitted the witness to pro- 
deed: he, E. G. Hedges, wanted to assign a claim ‘against 
Peter Dick to me and gave as a reason, that it might be at- 
tached by his creditors; I declined to become the assignee 
and he then assigned it to Mrs. Israel Robinson, his sister- 
in-law; he said he had deeded hisproperty to his brother John, 
that his wife had objected to what he had done and did not 
think it was honorable thus to avoid responsibility, but he. 
had told her that he had to do that or his property would all 
be taken to pay debts that he did uot justly owe, and they 
would then have to labor in their old age in poverty; that 
they could get the property again when they wanted it, and 
in the meantime have the use of it; he spoke of the debt 
of the defendant, R. K. Robinson, said it was a just one 
and would be paid if a little time was given him; he said 
his brother, John, would stand by him, and he had a notion 
get John to — after R. K. Robinson, to sue him to recover 
back the value of the property which he made the sheriff 
sell to pay his debt; I told him that it was a dangerous pro- 
ceeding to put his property out of his hands, and that it 
might have the effect of having it all taken to pay his debts; 
he said he had got a part of his property by his wife and it 
was duty to take care of her; he thought the farm might be 
worth 50 or 55 dollars per acre, with the dower right of Mrs. 
Hedges still in it.” 

John W. Hedges’, the plaintiff’s, testimony is further cer- 
fied as follows: 

“John W. Hedges, on behalf of the plaintiff, proved that 
he purchased the farm from his brother, E. G. Hedges, at 
the price of 8,000 dollars, subject to the contingent title of 
dower in Mrs. [edges; he paid for it as follows: Ist, by a 
bond of E. G. Hedges, for 3,100 dollars, dated January Ist, 
1858, secured by a trust deed, not placed on récord, and 
bearing interest from that date; bond and deed of trust 
produced in court; another note of E. G. Hedges, for 650 
dollars; interest from the 10th day of April, 1851; bond 
also produced; by amount paid Mrs. Fulk for Enoch G. 
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Hedges, 1,018 dollars; amount paid Thatcher’s heirs, .900 
dollars; amount paid Tabler for him, 80 dollars; cash sent 
22 dollars and 50 cents, which, with the judgments against 
his brother, amounted, on the day of sale, to 10,116 dollars 
and 80 cents, much more than the agreed price of the land; 
the sale was in all respects fair and honest; he bought the 
farm because he had always desired it, as the place of his 
birth and the home of his parents, becanse his brother could 
not hold it, and because, being largely indebted to witness 
for previous advances, the purchase could be made by him 
without inconvenience; all the debts enumerated as form- 
ing payments of the land were just and bona fide demands ; 
he permits E. G. Hedges to remain upon the farm and make 
an honest support for himself and wife from it; he is there 
by virtue of no contract, agreement or consideration, but 
solely as an act of fraternal kindness and fraternal duty, liable 
to be removed at his pleasure; whilst there E. G. Hedges is 
to get a living from the farm, and after paying me six per 
cent. on the purchase money, is authorized to retain the 
residue for his eare and attention to the farm; is a Metho- 
dist preacher and has resided many years in Baltimore, and 
still lives there; married a lady of fortune and applied her 
money to the purchase of said land. 

And the court certified the above to be all the facts proven 
in the cause, and having, upon the state of facts, refused to 
grant the defendants a new trial, the defendant excepted and 
prayed that his exceptions might be signed, sealed and 
enrolled, which was accordingly done. 

The defendant obtained a writ of supersedeas from this 
court. 


Stanton § Allison for plaintiffs in error. 

It will be seen from the record that the action in the cir- 
cuit court was a suit on an indemnifying bond given by the 
plaintiffs in error to the sheriff of Berkeley county to indem- 
nify against any loss or damage by reason of the sale of cer- 
tain property, levied as the property of Enoch G. Hedges ona 
judgment against him in favor of R. K. Robinson. The 
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real question in controversy was upon the bona fides of thé 
sale of a farm and the personal property levied on, and al- 
leged to have been made by the judgment debtor, Enoch G. 
Hedges, to his brother, John W. Hedges. 

The first error assigned is that the court erred in setting 
aside the first verdict rendered in the cause. This involves 
sundry questions made upon tlre first trial of the cause the 
decision of which are also assigned for error. It is not 
claimed that the first verdict was not warranted by the evi- 
dence. The only ground upon which it was asked that it 
should be set aside was that the court permitted improper 
evidence. The ground upon which it was granted was that 
the court had improvidently signed an untrue bill of excep- 
tions, and that there was no other mode of correcting it. 

This was clearly error. The court decided in the ease of 
Seabright vs. The State, 2 West Va. Rep., that the court had 
power to correct an erroneous bill of exceptions at any time 
during the term at which it was taken. From the bill of 
exceptions it appears that the court refused to correct the 
bill of exceptions, which was admitted to be erroneous. 
This was clearly erroneous. As to the alleged error of 
the court in setting aside the verdict the case rests mainly 
upon the competency of the evidence of James W. Rob- 
inson. It is claimed by the, plaintiffs in error that 
this evidence was competent on two grounds. 1. As an 
independent evidence to prove the intent with which Enoch 
G. Hedges made the sale. 2. To impeach the evidence of 
Enoch G. Hedges that the sale was made by him in good 
faith; and first it must be borne in mind that the: question 
is not whether the acts or declarations of Enoch G. Hedges 
were sufficient per se to establish fraud and set aside the 
sale. To establish fraud it is necessary to show that the 
grantor conveyed with intent to defraud his creditors, and 
that the grantee took the conveyance for the same purpose. 
If a failing debtor sell for the honest purpose of raising money 
to pay his debts the sale is good, though the purchaser may 
have purchased for the purpose of preventing the property 


from being taken in execution for the payment of the 
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sellers’ debts. So if the seller conveys his property for the 
purpose of defrauding his creditors, but the purchaser buys 
for the purpose of speculation and profit, the sale is good. 
So that to set aside a sale because it was made to defraud 
creditors the buyer and seller must both have concurred in 
the fraudulent intent. The intent of the seller and the 
intent of the purchaser are separate and distinct facts which 
taust be proved by proper and competent evidence. To 
prove the intent of the buyer his acts and declarations are 
competent, and to prove the intent of the seller his acts and’ 
declarations are competent, no matter who may be the parties to 
the suit. That the acts of a fraudulent grantor are compe- 
tent is established by every day practice. That he remained 
in possession of the property after the sale, and exercised 
acts of ownership over it, offered to sell it or rent it, paid 
taxes on it, &c., are the usual and ordinary badges of fraud 
relied upon everywhere as prima facie evidence of fraud; 
and there is no difference in principle between the acts and 
declarations of a party. The fact that the party whose 
declarations are offered is not a party to the suit does not 
make his acts or declarations incompetent. 

In the case of Davis vs. Pierce, 2 Term Rep., 53, the dec- 
larations of a tenant in possession as to the party under 
which he held were held competent. 

In the case of Aunson vs. Kinaird, 6 East, 188, the decla- 
rations of a wife as to the state of her health at the time 
when an insurance was taken upon her life were held com- 
petent in an action on the policy. 

In the case of Clymer vs. Littler, 3 Burrows, 1255, it was 
held that the declarations of a deceased witness to a will 
that he had forged, were competent in an action of eject- 
ment against the devisee claiming under the will. 

In the case of Bridge vs. Eggleston, 14 Mass. Rep., 250, it 
was held that the declarations of a fraudulent grantor made 
before the conveyance are admissable against the grantee. 
The court say ‘to prove fraud in the grantor his conduct 
and declarations before the conveyance may be the best and 
the only evidence within the power of the creditor.” It is 
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true that the court in this case say that declarations made 
after the conveyance are not admissable. But this was 
mere obiter dicta, as no such question was before the court. 
But surely the fraudulent intent of the grantor may be 
proved as satisfactorily by acts and declarations made after 
as before the conveyance. And this is not controverted. 
But it is said that the grantee ought not be bound or preju- 
diced by the declarations of the conveyance. Certainly not. 
Nor should he be bound or prejudiced by his acts or decla- 
rations made before the conveyance, unless they can be 
brought to the knowledge of the grantee, and that was the 
very question in the case last referred to, and the court held 
that they were. It seems to us that the true rule is to al- 
low the declarations and acts of the grantor should be com- 
petent to prove the fraudulent intent of the grantor, and 
for no other purpose, and the jury should be charged that 
they were not competent to prove fraud in the grantee. 
And if the declarations were competent for any purpose it 
was not error for them to be given to the jury. 

In the case of Nadenbousch §& Riddle vs. Sharer & Martin, 2 
W. Va. Rep., it was held that it was not error to read in 
evidence to the jury the special pleas filed by the defendant, 
and held insufficient on demurrer as matter in pais, though 
the defendant was not bound by them. But that the defen- 
dant having a right by law to file several pleas to an action 
he was not concluded by an admission made in any of his 
pleas, but he might deny them on the trial and offer evi- 
dence to contradict the facts admitted by them. So in the 
case of Sherard vs. Kuykendall, 2 W. Va. Rep., where a 
plea of non est factum was verified by one of several joint 
_makers of a bond, and the party by whom the affidavit was 
filed objected to its being offered in evidence without proof 
of its execution, which was overruled by the court, and the 
bond given in evidence. It was held by the court that this 
was'’no error, because the affidavit to the plea only put the 
plaintiff on proof of the execution of the bond by the party 
who verified the plea, but that it was competent evidence 
against the ether parties without proof of its execution. 
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That if it was competent evidence against one of the par- 
ties or for any purpose there was no error in permitting it 
to go to the jury. 

The case of Williams vs. Bridges, 2 Starkie, 38, was an 
action against the sheriff for an escape of a debtor arrested 
on a capias ad respondendum. The action against the debtor 
was on a bill of exchange, and to prove the debt evidence 
was offered of the admission of the debtor that he had re- 
ceived notice of the dishonor of the bill. 

It was objected that the debtor was not a party to the suit 
and therefore his declarations were not competent. But it 
was held by the court that whatever was evidence against 
the party was evidence against the sheriff. 

In the case of Sloman vs. HHearve, 2 Espinasse, 695, which 
was an action against the sheriff for an escape, it was held 
that the debtor’s admission that he owed the debt for which 
the suit was brought, was competent evidence against the 
sheriff. 

To prove a forfeiture by underletting, declarations of 
persons in possession were admitted in evidence against the 
lessee. Doe, ex’or of Hinckley, vs. Richerly, 5 Esp. 64. 

An admission by a prior occupier possessing an interest 
is evidence of the nature and extent of interest. Walker 
vs. Broadstock, 1 Esp. C., 458. 

On an indictment against “A” as an accessory toa felony 
committed by “B,” the confession by “B” that he commit- 
ted the felony is competent evidence. 3 Starkie on Ev., 
1303-4. 

The admission of a party in possession of land, whilst he 
is in possession, is competent evidence, though he is not a 
party to the suit. West Cambridge vs. Lexington, 2 Picker- 
ing, 536. 

The declarations of a person in possession of land as to 
his title are admissable in evidence against him, and all per- 
sons claiming under him. Jackson, ex’or vs. Bond, 4 John- 
son, 230. 

‘“‘ Declarations of the vendor after the sale, as to the fraud 
when creditors are concerned, may be received if he con- 
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tinues in possession. 3 Cowan & Hills notes to Phillips on 
Evidence, 283; Thompson vs. Thompson, 9 Ind., 327; Doe 
vs. Evans, 8 Blackford, 322; Cowan & Hills notes to Phillips, 
pt. 1, page 654, note 481. 

It is for the court to determine when such a combination 
and conspiracy has been established as to authorize the dec- 
larations of the conspirators to be given in evidance. Clay- 
ton vs. Anthony, 6 Rand., 298, Green, Judge; 2 Phillips’ Ev- 
idence, note 481 to page : 257,; notes, p. 662; note 452 to p. 
234; notes, p. 602; Wilbur vs. Stricland, 1 Ramer, 458; 
Willis vs. Forks, 3 Car, & Payne, 395; Bable vs. Clauson, 10 
Sarg. & R., 419 & 12; S. & R., 328; Doe vs. Askwright, 5 C. 
& P., 575; West vs. Price’s Heirs, 2 J. J. Marshall, 380; 
Church vs. Burkhart, 8 Pick., 327; Cowan & Hills notes, 
part 1, p. 597, 598, 599. 

The fourth error assigned makes the question as to 
whether the proper foundation had been laid for proving 
the declarations of E. G. Hedges to Robinson. If we are 
right in supposing that the declarations of E. G. Hedges 
are competent to show a fraudulent intent on his part in 
making the conveyance to John W. Hedges, or that the 
acts and declarations of E. G. Hedges, who was in posses- 
sion of the premises in controversy, are competent without 
regard to what he testified on the trial, then this question is 
of noimportance. But if the court should differ with us 
on both of these questions, then it becomes important to 
inquire whether the proper foundation was laid for proving 
declarations of the witness inconsistent with his testimony 
for the’ purpose of impeaching it. It is important for us 
to understand clearly and definitely the principles upon 
which a foundation is required to be laid before offering 
evidence of the previous statements of the witness. It 
rests solely upon the idea that the witness should have an 
opportunity of explaining the declaration imputed to him. 
Prior to the Queen’s case the practice does not seem to have 
been settled and uniform. 

Sometimes the attention of the witness was called to the 
supposed declaration, and an admission, denial or explana- 
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tion of it asked before the evidence of the declaration was 
introduced. Sometimes the evidence of the former decla- 
ration was offered first and the witness recalled on rebutting, 
and explanation asked. Either mode was regarded as reg- 
ular and proper, as either gave the witness full opportunity 
to explain any supposed conflict. But it was purely a mat- 
ter of practice to be regulated by the discretion of the 
court in which the cause was tried. It is so stated and so re- 
garded in the opinion of the judges in that case; and cer- 
tainly if the declaration were offered first and the witness 
were afterwards recalled, and his admission, denial or ex- 
planation given, no harin to either party could result from 
it, and no court would reverse the judgment for that rea- 
son. Judson vs. Blanchard, 5 Conn. Rep., 557. 

This whole doctrine, so far as the reported cases show, 
rests upon the Queen’s case, 2 B. & B., 314. That case was 
avery peculiar one. It was an impeachment or criminal 
prosecution before the House of Lords. When a question 
of evidence arose upon which there was any doubt, ques- 
tions were propounded in writing by the Lords to the twelve 
judges, as to the practice in the court of common law in 
such cases, They do not seem to have been argued. The 
judges would withdraw and consult and the result of their 
deliberations would usually be announced by a written opin- 
ion read by the Chief Justice. There was no question of error 
in the decision of questions as to the manner in which evi- 
dence should be given by a subordinate court. They were 
simply nisi prius decisions, touching the manner of giving 
evidence in a cause on trial before them, And the judges 
announce what the courts have found to be a convenient 
and orderly mode of examining witnesses, but it is not as- 
sumed or pretended that if a court in its discretion should 
depart in an unimportant particular from the mode then 
adopted that it should be error. 

_ In the case of Lamb vs. Stewart, 1 Ohio Rep., 377, it 
was held that it was competent to prove statements of a 
witness inconsistent with his testimony without laying any 
foundation by inquiring of the witness whether he had made 
VoL. Il. 23 
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such statements. The same doctrine was held in the case 
of Sheldon and wife vs. Cunningham, 1 Blackf., Ind. Rep., 86. 

In the case of Perry vs. Massy, 1 Baily’s 8. C. Rep., 32, 
it was held that a party might prove contradictory state- 
ments made by his own witness before the trial without 
asking him if he had made such statements. 

The same doctrine is also well settled in Maine. Ware 
vs. Ware, 8 Greenl., 42; and in Mass. ; Zucker vs. Welch, 17 
Mass. Rep., 160. 

The question seems never to have arose in the court of 
appeals in Virginia. 

The cases of Charleion vs. Unis, 4 Grat., 58, and Ford’s case, 
16 Grat., 547, turned upon the question whether the evidence 
of the wituess which it was sought to contradict by evidence 
that the witness had made statemeuts in conflict with his ev- 
idence, was relevant to the issue joined between the parties. 
This court is therefore at liberty to adopt such rule as will 
conform to sound legal principles, and be convenient and 
safe as a rule of practice. We do not deny that since the 
decision of the Queen’s case the weight of authority in 
England and in this country is, that before evidence can be 
given of statements of the witness in conflict with his evi- 
dence, his attention must be called to the matters proposed 
to be proved for the purpose of contradicting his evidence. 
But we do claim that all that is necessary to lay the foundation 
for such evidence is to call the attention of the witness to the 
time and place and person, when and where and with whom 
the conversation was had, and the subject of the conversa- 
tion. That it is not necessary to call upon the witness to 
admit or deny the precise statement which it is proposed to 
prove. Such a rule will frequently be found impracticable. 
It will make it necessary in every case where such evidence 
is to be offered for counsel who try the cause, to see the wit- 
— ness in person and ascertain precisely what he will testify, 
and when and where the conversation was had. This ought 
to be avoided if possible, because out-door conversation of 
counsel with witnesses are very apt to result in “drilling” 
the witnesses. Counsel understand better than the wit- 
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nesses what evidence will benefit their clients, and the temp- 
tation is very strong to suggest to the witness that it might 
be well to omit such matters as‘would prejudice his case, 
and so modify his evidence as to make it as favorable as 
possible for his clients. ut a still mere serious difficulty 
is that the witness may refuse to tell what he knows or 
what he will testify to until he is called to the stand to tes- 
tify; and this in fact was the difficulty in the case at bar. 
The witness refused to inform the party or his counsel what 
the conversation was. When the relation between the 
witnesses sought to be impeached and the witness by whom 
he is to be impeached are friendly there is ordinarily a 
great reluctance to testify to anything that may give offences 
Hence if it can be avoided by refusing to tell the party or 
his counsel what ke will testify to he will refuse and the 
party will be deprived of the benefit of his testimony. 
Hence there should always be a reasonable discretion al- 
lowed to the court in which the cause is tried, to determine 
what is a suflicient foundation for the impeaching testimony, 
which may depend upon the circumstances of the case. If 
the statement sought to be contradicted should be in the 
deposition of an absent or deceased witness a more strict 
rule ought to be required, becanse the witness whose evi- 
dence is sought te be impeached cannot be recalled to ex- 
plain the statement attributed to him, so if it should be as- 
certained upon inquiry that the witness whose evidence is 
sought to be impeached had left the court and could not be 
brought back for the purpese of explanation, it might jus- 
tify a more rigid rule in regard to laying the foundation for 
the impeachment. JBut if the witness is present in court 
and hears the evidence of the impeaching witness, and can 
be immediately recalled for the purpose of explanation, 
there is no possibility that the party or the witness can be 
prejudiced by the generality of the questions asked for the 
purpose of laying the foundation for the impeachment. 
Hence in such a case a more liberal rule ought to be 
adopted. The whole object and purpose and spirit of 
the rule is to prevent surprise, and where the reason 
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of the law ceases the law itself ought to cease. 

In the case of Crowley vs. Page, 7 C. & P., 789, Parke 
Baron deals with the question in a sensible and lawyerlike 
way. He says “to lay the foundation for the admission of 
such contradictory statements and to enable the witness to 
explain them, and, as I conceive, for no other purpose, the 
witness may be asked whether he ever said what is sug- 
gested to him with the name of the person to whom or in 
whose presence he is supposed to have said it, or some other 
cireumstance sufficient to designate the particular occasion.” This 
was upon the trial of a cause at nisi prius, where a question 
arose as to the admissibility of the evidence. Here is no 
precise form of expression required, but the inquiries sug- 
gested, or such other circumstances as may be sufficient to 
designate the particular occasion and give the witness an 
opportunity to admit, deny or explain. And who is to 
judge of the sufficiency of the “circumstances?” Clearly 
the court before whom the cause is tried. Certainly if the 
court should abuse its discretionary powers and allow im- 
peaching testimony without giving the witness a fair op- 
portunity to explain, its judgment would be reversed. But 
every presumption will be made in favor of the judgment 
of the court in which the case is tried. 

In the case at bar the question was: “had you a conver- 
sation in the spring or summer of 1866, in the recorder’s 
office, in reference to the execution of the deed from your- 
self to the plaintiff?” To which the witness replied “that 
he did not remember having any such conversation at the 
time and place stated.” 

It will be seen from the evidence of Enoch G. Hedges 
that he says he “does not recollect having a conversation 
with James W. Robinson, in the ante-room of the recorder’s 
office, in June or July, 1866, about the execution of the 
deed to his brother, John W. Iedges.” 

It may fairly be presumed that the defendant was not in- 
formed what E. G. Hedges said in the conversation referred 
to, but had information that in that conversation he had 
said something which tended to show that the sale was 
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fraudulent. Ile, therefore, could not make his question 
more specific. The witness denied, so far as his recollec- 
tion went, that he had had any such conversation as was 
suggested by the question. What more could the party do? 
Could he, or should he, have asked him what he said in a 
conversation which he had never had? Could he have 
asked him if he said so and so in a conversation which he 
could not recollect that he had ever had? Surely the party 
was not bound to torture the witness and cast implied im- 
putations upon his integrity, by asking questions which im- 
plied that his former answer was not true. The party had 
done everything in his power to call the attention of the 
witness to the matters in which he proposed to contradict 
him and give him an opportunity to give his own version 
and explanation of it. If Robinson’s testimony brought 
anything to his recollection that he did not remember be- 
fore, it was still competent to recall him and get his ex- 
planation. It will not be presumed that he had left the 
court, non constat, but the fact that he was present when 
Robinson testified may have induced the court to admit the 
evidence, knowitg that he could have an opportunity to ex- 
plain. 

In the case of Daniels vs. Conrad, 4 Leigh, 402, a witness was 
asked on cross-examination if he had not offered to sell the 
land to one Crouch for less than 400 dollars. Ife answered 
that he had not as wei! as he remembered, that if he had it 
was very little less. Here was no specification of time or 
place and yet it was held that a sufficient foundation had been 
laid to authorize the party to prove by Crouch what he had 
offered to sell him the land for. It is well settled that when 
a witness in answer to a question, whether he has said or 
done a particular thing, says he cannot remember whether 
he has or not, this is a sufficient foundation for proof that 
he has said or done the thing inquired about. 

In McKenney vs. Neil, 1 McLean, 547, Judge McLean, on 
the trial of a cause, to the jury held that the correct rule 
of practice was to lay the foundation for impeaching evi- 
dence by propounding the proper questions to the witness 
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sought to be impeached, and in that very case he allowed 
the evidence to go to the jury, though no such foundation had 
been laid. The evidence contradicted in that case was a 
deposition, when, of course, the witness was not present to 
admit, deny or explain the statement attributed to him af- 
ter the impeaching evidence had been given. This shows 
that he regarded the matter as a question of practice, which 
was under the control of the court in which the cause was 
tried. Ordinarily the matter sought to be contradicted con- 
sists of a simple statement of a matter of fact embraced in a 
single sentence, so that the most convenient way of calling 
the attention of the witness to the matter is to ask the wit- 
ness whether he did or did not make the statement sugges- 
ted to him. But it is manifest that when the statement 
sought to be proved consists of the whole of an extended 
conversation embracing numerous details, which, taken to- 
gether, are inconsistent with the evidence of the witness, the 
only way to lay the foundation for proving contradictory 
statements is to ask the witness if he had a conversation 
with a person named at the time and place specified on the 
subject to which his evidence relates. If he says he had, 
he may then be asked what the conversation was. If he 
gives it, then it is competent to prove that his conversation 
and statements were not the same that he has stated in his 
evidence. The attention of the witness having been called 
to it and his version of it given then it is no surprise upon 
him in then calling upon the other party to the conversation, 
or any person who was present and heard it, and proving 
that his statements were directly in conflict with his evi- 
dence; and on the other hand, when he denies having had 
any conversation with the person on the subject, and at the 
time and place named, it is competent then to prove that he 
had such a conversation and what it was. Wesuppose it will 
not be denied that if the witness in positive and unequivo- 
terms denied that he had any conversation with the party 
named at any time, that the party would not be required to 
go farther and inquire whether he did not say so and so in 
@ conversation which he positively denies that he ever had, 
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By his denial that he had any conversation with the party 
named he relieves the party from the necessity of inquiring 
into what he said in the conversation. So when all the cir- 
cumstances of time, place, person and the subject matter of 
the conversation fail to bring to the memory of the witness 
the fact that he had any such conversation the party is not 
bound to hunt up all the details of a protracted conversation 
and repeat it to him and eall upon him to admit in detail 
each and every statement that he is supposed to have made. 
In all cases reported not one can be found where the party 
attempted to lay the foundation for proving contradictory 
statements of the witness when the foundation laid has been 
held insufficient. The question has always been whether 
contradictory statements can be proved without laying any 
foundation. And then it is generally said by the court that 
the witness must first be asked whether he said the thing 
which it is proposed to prove he said. 

But whether Robinson’s evidence was properly admitted 
or not the verdict was right upon the other evidence re- 
ported. In this connection it will be convenient for us to 
consider the error assigned in the refusal of the court to set 
aside the second verdict, because it was not sustained by the 
facts proved or the evidence given on the trial. The evi- 
dence on the two trials is substantially the same, except that 
the evidence of John W. Hedges was given on the second 
trial and not on the first. If the court is of opinion, from 
the facts proved or the evidence given, that the verdict in 
both trials should have been for the defendant the court will 
set aside the second verdict and render judgment on the 
first. It would be idle to send the case back for another 
trial when the court has before it two verdicts, upon either 
of which they can render judgment for the party which, 
upon the law and the evidence, they think entitled to it. 
Although the property in controversy was personal prop- 
erty, yet it is perfectly apparent that the title to it depends 
upon the bona jide of the sale of the farm. If the sale of the 
farm was void as to the creditors of course the crop in the 
ground and the stock on the farm remained also subject 
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to the claims of creditors. Because the sale of the farm 
and the pretended agreement for its use and oceupancy 
weré all one transaction and they must stand or fall to- 
gether. The undisputed facts in the case show that the sale 
was fraudulent. It had all the badges of fraud which ordi- 
narily accompany a fraudulent sale. If the conveyance of 
the land and sale and assigument of the personal property 
was made by E. G. ILedges for the purpose of preventing it 
from being taken in execution for the payment of his debts, 
and John W. Hedges knew at the time of his purchase 
that this was the object of the sale, the sale is fraudulent 
and void. Virginia Code of 1860, chap. 118, sec. 1, p. 565. 

In the case of Garland vs. Fives, 4 Rand., 282, it was held 
that when a deed of trust was executed to one creditor to 
secure the payment of his debt, and he had notice of other 
liabilities of the grantor, and the deed contained provisions 
which were calculated to delay and hinder other creditors, 
the deed is fraudulent and void as to the other creditors. 

In the case of Lang vs. Lee et al., 3 Rand., 410, it was 
held that where a deed reserves to the grantor a power in- 
consistent with the avowed object of the deed it will be 
null and void against creditors and purchasers. 

In the case of Briscoe et al. vs. Clarke, 1 Rand., 213, it was 
held that, “a deed may be fraudulent. if executed with a 
fraudulent intent, although founded on a valuabie consider- 
ation.” 

This case is analagous in its facts and identical in princi- 

ple with the case at bar. It was a conveyance of personal 
property by deed, with a reservation of a life estate to the 
grantor. In the case at bar the sale of the personal prop- 
erty was by parol, with an agreement that it was to remain 
in the possession of the seller for an indefinite time. 
_ In the case of Wright vs. Hancock et al., 3 Munf., 521, it 
was held that a sale and assignment by a debtor in failing 
circumstances to one creditor to secure the payment of his 
debt, the debtor remaining in possession disposing of the 
property and collecting the debts, was fraudulent as to other 
creditors, 
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In the case of Washington and Alexandria vs. Deneale, 2 
Munf., 341, it was held that a sale of personal property by 
a bill of sale absolute on its face, the property remain- 
ing in possession of the grantor was per se fraudulent and 
void. This case goes on all fours with the case at bar. 
The purchasers were creditors of the seller, and the sale was 
intended as a security for the payment of the debts. The 
sale was of all the personal property of the debtor. So 
here the sale was of all the personal property of the debtor, 
the debtor remaining in possession. 

The same doctrine was held in the case of Thomas vs. 
Soper, 5 Munf., 28. 

In the case of Fitzhugh vs. Anderson et al., 2 Tl. & M., 
Judge Roane says, p. 803: “The general principle arising 
out of the decisions is that of an unqualified contract, 
whereby the possession of goods remains in one man and 
the right in another, is fraudulent.” This was a case of a 
loan o* slaves by a futher to his son which were levied on 
for the son’s debts. 

The same doctrine was held by the supreme court of the 
United States in the case of Hamilton vs. Russell, 1 Cranch, 
309. This case arose upon an absolute bill of sale for a 
slave, executed and recorded in Virginia. The courts of 
Virginia have uniformly maintained the doctrine that the 
possession of personal property by the seller after an un- 
conditional sale, is conclusive evidence of fraud in all its 
eternness and integrity. 

The case of Edwards vs. Harbine, 2 Term, 487, strongly 
illustrates the inflexibility of this rule. Harbine took an ab- 
solute bill of sale upon a stock of goods to secure the pay- 
ment of a debt and agreed verbally that if the debt was not 
paid in fourteen days he should then take possession of the 
goods, the debtor to remain in possession unttl the expira- 
tion of the time. Before the expiration of the fourteen 
days the debtor died. It was held that the sale was fraud- 
ulent and void, and the goods went to the administrator of the 
debtor’s estate for the benefit of general creditors. But the 
facts in the case at bar are inconsistent with the idea that 
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the crops, stock and farming utensils on the farm could 
have passed to John W. Hedges. The case sought to be 
made out is that Enoch sold the farm and the stock, crops 
and farming utensils upon it, to John, for about 8,000 dol- 
lars. That Enoch was to remain upon the farm, have pos- 
session of the personal property, and that out of the pro- 
ceeds and profits of the farm he was, Ist, to appropriate so 
much to his own use as was necessary to support his family. 
2d. To pay John an amount equal to six per cent. upon the 
purchase money as rents. 8d. The residue was to belong 
to Enoch. The substance and iegal effect of this agree- 
ment was that the proceeds and profits of the farm should 
belong to Enoch, and that he should pay John six per cent. 
upon the purchase money, provided the profits amounted to 
that sum after supporting Enoch’s tamily. Certainly so much 
of the proceeds of the farm as was necessary to support 
Enoch’s family was the property of Enoch, and might be 
levied on for the payment of his debts. And how could he 
pay John his six per cent. upon his purchase money except 
by the sale of the crops and the proceeds of the farm? They 
must be his or he could not sell them. The purchaser from 
him could acquire no title if the property sold did not be- 
long tohim. Admitting, therefore, for the purpose of the 
argument that the sale of the farm was in good faith, still 
the arrangement for the cultivation of it and the payment 
of the rents, made the crops and proceeds and profits of it 
the property of Enoch and subject to levy and sale for the 
payment of his debts. The wheat crop was in the ground 
at the time of the supposed sale, and was harvested by 
Enoch, and was in his possession to be disposed of by him 
to enable him to support his family and pay his rents. The 
oats was sown and harvested after the supposed sale, and 
was in the sane condition. The horses were purchased by 
Enoch in November, 1865, before the supposed sale of the 
farm. It is true that the money borrowed to buy them with 
was secured by an order on John; but that does not make 
the horses John’s property. If Enoch had given his note 
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and it will hardly be claimed that if John paid Enoch’s 
debts for borrowed money that that would give him a title 
to the property Enoch bought with the borrowed money. 
But the sale of the farm was frandulent and void as to the 
creditors of Enoch. It has all the ordinary badges of 
fraud. The parties are brothers. John is a Methodist - 
preacher, living in Baltimore, who had no use for the farm. 
He had no money to buy it with, but says he bought it with 
his wife’s money. Itis not such an investment as he would 
be likely to make with his wife’s money, if he were looking 
only to income and safety. Enoch was confessedly hope- 
lessly embarrassed. ILis confessed object in selling was to 
prevent it from being taken for liabilities he had incurred 
while in the rebel army. That he told his brother John 
that he was “gone up’” Enoch has remained in possession 
of the farm using and cultivating it just as he did before 
the sale. That he expects to remain on it as long as John 
will let him. Enoch is to pay six per cent. on the purchase 
money for rents if the profits will enable him to do so after 
supporting his family. We have no doubt but the deed 
is merely intended by the parties as a security. “If a con- 
veyance be upon good consideration and bona fide it is valid. 
It is not sufficient that it be upon good consideration or bona 
fide. It must be both.” 1 Story’s Eq., sec. 353, 369. 

‘Whether a transaction be fair or fraudulent is often a 
question of law; it is the judgment ot law upon facts and 
intents.” Lord Mansfield in Slader vs. DeMattos, 1 Bur- 
rows, 474. 

“A deed fraudulent on the part of the grantor may be 
avoided though the grantee be a bona fide purchaser and ig- 
norant of the fraud.” Hildreth vs. Sands, 2 Johns. Chy. 
Rep., 42. 

The case of Hildreth vs. Sands, above referred to, is al- 
most identical with the case at law. The vendor and ven- 
dee were brothers. The grantor was indebted to the gran- 
tee, and the grantee assumed the payments of other debts 
of the grantor in part payment of the purchase money. 

_The grantor remained in possession. The grantor claimed 
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to be acting as the agent of the grantee in the occupancy 
and control of the property. 

In 2 Bulstrode, 225, Stone vs. Graham, Lord Coke says: 
“Tf a man mortgage his land and continues in possession it 
is no disseisin, but if the conveyance be absolute and a con- 
tinuance in possession it shall be adjudged in law fraudu- 
lent, for it has the face of fraud.” 


In the case of Sanders et al. vs. Condenese et al., 4 Johns., 
536, it was held that, “when a deed is void for fraud it is to 
be considered void initio and not allowed to stand as secu- 
rity to the grantor for advances he may have made or re- 
sponsibilities he may have entered into on account of it.” 
See also Crimbaugh vs. Kugher, 2 Ohio State Rep., 373; 
Slate vs. Starn, 1 Ohio Rep., 321; Brice vs. Myers, 5 Ohio 
Rep., 121; Lake vs. Dand, 10 Ohio Rep., 415. 

The seventh assignment of error is that the court erred in 
permitting the defendant to give the record of his deed in 
evidence without accounting for the absence of the original. 
The Virginia Code, chap., 121, prescribes the mode of 
proving and acknowledgiig deeds for record, and makes it 
the duty of the clerk to record them. Chapter 176 of the 
Code provides fur deeds not recorded in two years and for- 
eign deeds properly authenticated being offered in evidence 
or proved by copy of the record. But there is no provision 
for offering in evidence the record of a deed executed and 
recorded in the State. A deed is private paper and the re- 
cord of it is not a public record. The record of a deed is 
simply a copy of it made in a book. Still it is a copy and 
stands upon the footing of a copy which cannot be given in 
evidence until the absence of the origiual is satisfactorily 
explained and accounted for.” Rowletts vs. Daniel, 4 Mun- 
ford, 478; Baker vs. Preston, Gilmer, 286. 

The eighth error that, the witness was allowed to testify 
to the contents of a schedule of personal property sold to 
John W. Hedges by Enoch Hedges, with the value at which 
it was appraised by the witness, was error upon the well 
settled principle that parol evidence of the contents of a 
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writing cannot be given in evidence until the absence of 
the paper is accounted for. 

The eighth error is that E. G. Hedges was allowed to tes- 
tify to a parol agreement made at the time of the sale of 
the farm that the purchaser was to have the wheat crop in 
the ground. As between vendor and vendee growing crops 
pass to the purchaser with the land; they are part of the 
realty. Hence by the statute of frauds no parol agreement 
for the sale of them can be valid. All parol contracts for 
the sale or incumbrance of real estate or any interest in it 
are illegal and void. 

The ninth error that, John W. Hedges was permitted to 
testify, depends upon the law of Jast winter, making parties 
competent witnesses. The 4th clause of the 2d section of 
this act is so peculiar that it is difficult to know precisely 
what it means, or what could have been the object of the 
legislature in passing it. So faras we can ascertain there 
is no similar provision in the law of any other State. It 
could not have been that the law might subject a party to 
costs, which might have been incurred before its passage, 
because no new trial can be had except upon the payment 
of costs. If itis to havé a sensible construction we suppose 
it must be held that where a trial has been had and a new 
trial granted the parties shall not testify. Whether a judg- 
ment shall have been entered upon the verdict before the 
new trial is granted is really a matter of accident in nine 
cases out of ten, and cannot be of the least possible impor- 
tance to the parties. It is desirable that the question should 
be settled in some way and it is probably of not much im- 
portance how. 

The objection to the deed from E. G. Hedges to J. 
W. Hedges goes first to the time it was offered and second 
to the proof of its execution. It was only competent as ev- 
idence in chief after the plaintiff had rested, and the defen- 
dant was engaged in delivering his evidence to the jury. 
The court had no right to break in upon his examination to 
give the plaintiff an opportunity ot patching up his case. 
We know of but one mode of proving the execution of a 
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deed and that is by proving the handwriting of the grantor. 
If it is an ancient deed and the handwriting of the grantor 
cannot be proved it may be proved by proving the hand- 
writing of the subscribing witness. Or if it is very an- 
cient, comes from the proper depository, and has the ap- 
pearance of fairness, it inay go in evidence without proof 
of execution, or rather it proves itself. No reason con- 
sistent with the presumption of fairness can be given why 
its execution was not proved. The grantor and grantee 
were both witnesses in the case and might have been called 
upon to prove its exeeution. The recorder knew nothing 
about the execution of the deed and was not acquainted 
with the handwriting of the grantor. The endorsement 
upon it is all that is proved. Ilis inference is of no impor- 
tance. It may be drawn by the court or jury as well as the 
witness. It, therefore, comes to the question whether proof 
of the handwriting of the officer before whom a deed is ac- 
knowledged is sufficient proof of the execution of a deed. 
No authority can be found to support such a proposition. 
The remaining errors assigned are substantially embraced 
in the discussion of the proposition that the record shows 
that the sale of both the land and tlie personal property are 
fraudulent and void as to ereditors. 


Charles J. Faulkner on behalf of the defendant in error. 

Ist. The circuit eourt did not err in setting aside the ver- 
dict of the jury and granting a new trial at the December 
term, 1867. Illegal evidence, sufficient to control the ver- 
dict, had been permitted to go before the jury in the pro- 
gress of that trial. Exceptions were taken to the admissi- 
bility of the evidence, and so satisfied was the court on the 
following day, that the evidence was improperly admitted, 
for that reason alone, it set aside the verdict and granted a 
new trial. 

The testimony of James W. Robinson, the witness re- 
ferred to, was improper evidence to go before the jury, not 
only for the specidic purpose for which it was offered, but for 
any purpose whatever. It embraced a tissue of declarations 
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made by the vendor months after the sale and conveyance 
of his land, which ‘ypon no principle of evidence should 
have been allowed to prejudice the rights of the vendee. 
No rule of evidence being better settled, than that declara- 
tions made by the person under whom a party claims, after 
the declarant has parted with his right, are utterly inadmissible 
to affect any one claiming under him. 8 Phillip on Ev., 
655-6, and the numerous cases there cited. 

Neither was the testimony admissible for the professed 
object for which it was introduced, to wit: to impeach the 
evidence of E. G. Iledges—Ist, It is only in matters that 
are relevant to the issue, that the witness ean be contra- 
dicted. The conversations of tlhe witness with James W. 
Robinson, in the summer of 1866, could have no possible 
relevancy to the issue here involved, 2d. If the matter was 
relevant no foundation for impeaching the witness was laid. 
It is not sufficient : ask the general question which was 
asked in this case, but particular statements should have 
been specified, such as might have brought the conversation 
to his remembrance. 1 Greenleaf. Evidence, sec. 462; Angus 
vs. Smith, 22 English Common Law Reports, p. 360. 
Again, a witness cannot-be called to contradict another 
with respect to a statement suggested to have been made, if 
there be not an express denial by the party supposed to have 
made it, of his having done so. 88 English C. L. R., p. 
225. In this case there was no denial, but simply a failure 
to remember the general conversation referred to. 

Ist. The court did not err ins setting aside the verdict and 
giving a new trial at the December term, 1867, as the facts 
certified by the court showed that the plaintiff was entitled 
to recover, and that the verdict rendered in favor of the de- 
fendant was against the law and evidence of the case. 

3d. The court did not err in allowing the recorded copy 
of the deed from Enoch G. Hedges to John W. Tedges to 
go as evidence before the jury. The recorded copy had 
been used on the former trial without objection, and no 
notice had been given to produce the original. Besides it 
has been well settled by our court, that a copy of a deed, 
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certified by the clerk to be a true copy, is admissible as pri- 
mary evidence, equivalent to the original. Baker vs. Pres- 
ton and others, Gilmer’s Reports, p. 235. 

4th. The court did not err in permitting the plaintiff at a 
subsequent stage of the cause to produce the original deed 
in evidence. When the copy was objected to, the original 
was in Baltimore; it was despatched for; and although its 
subsequent production was wholly unnecessary to the plain- 
tiff’s case, such production cannot be a ground of error. 

5th. The court did not err in permitting parol evidence 
of the understanding between vendor and vendee, that the 
wheat crop should pass to the vendee with the land. The 
wheat crop then in the ground was conveyed to the vendee 
by the deed of the 17th February, 1866. It was attached 
to the freehold and passed with the land. This testimony 
was introduced simply to repel fraud and to show that the 
intention of the parties harmonized with the legal instrument 
and with the conclusions of the law. It did not violate the 
rule of evidence “that parol contemporaneous evidence is 
inadmissible to contradict or vary the terms of a valid, legal 
instrument.” 1 Greenleaf, sec. 275. It neither contra- 
dicted nor varied the terms of the deed. 

6th. The court did not err in allowing the plaintiff, John 
W. Hedges, to testify as a witness in the cause. No judg- 
ment, prior to his being called as a witness, had ever been 
rendered in this case for plaintiff or defendant. Acts of 
1868, chap. 14, p. 10. 

7th. The court did not err in refusing to set aside the 
verdict rendered at the March term, 1868, in favor of the 
plaintiff, as the facts certilied show conclusively that the 
plaintiff was entitled to recover the full amount awarded to 
him by the verdict of the jury. 


Brown, President. This was an action of debt by John 
W. Pitzer, sheriff, for the use of John W. Hedges, against 
Robert K. Robinson, on a bond, with collateral conditions, 
to indemnify the said sheriff for levying an execution in 
favor of the said Robinson against one Enoch G. Hedges on 
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certain property claimed by the said John W. Hedges. 

The evidence showed that Enoch G. Hedges being the 
owner of a farm with a growing crop of wheat on it, &c., 
on it, and being also in debt to his brother and others for a 
valuable consideration, and, as far as the court can see from 
the evidence in the cause, a reasonably adequate one. That 
after the sale the vendor was to rernain in possession as the 
agent of the vendee and carry on the business of the farm 
as such agent, for which he was to have his family supported 
out of the proceeds, and was alsu to have for his own use 
whatever remained of the proceeds of the crops after the 
vendee should be paid thereout, the legal interest on the 
cost. The horses requisite for the conduct of the farm 
were bought by said Enoch for the said John and paid for 
by orders on John, who paid the orders. 

Enoch G. Hedges was examined on the first trial as a wit- 
ness for the plaintiff. 

The defendant Robert K. Robinson then introduced as a 
witness one James W. Robinson, who proved the state- 
ments of Enoch G. Hedges relative to the said sale and 
agency, made in a conversation had between the said Enoch 
G. Hedges and James W. Robinson long after the said 
transaction had taken place. This evidence was admitted 
to go to the jury by the court to discredit and contradict 
the witness, Enoch G. Hedges. There was a verdict for 
the defendant, which the court set aside and awarded a new 
trial upon the ground of its own error in permitting the 
said statements of Enoch G. Hedges to go to the jury for 
the purpose mentioned. 

For the defendant, Robinson, it is claimed that the said 
evidence was proper to impeach the witness of the plaintiff, 
and, therefore, the court erred in setting aside the verdict 
for that cause, and further, that independently of that ob- 
jection, the evidence was admissible in chief, and proper to 
sustain the issue for the defendant as the declaration of a 
party in possession of the property, the subject of contro- 
versy, which it was claimed constituted prima facie fraud. 

But I am of opinion that there was no sufficient ground 
VoL. III. 24 
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laid for the admission of the statements of Enoch G. Hedges, 
for the purpose of contradicting him and impeaching his 
credit. Nor were his statements made, after the sale and 
conveyance and during his continuance as the agent and 
manager of the purchaser, evidence in chief cither to dis- 
prove the purchaser’s title or to establish fraud in the sale, 
since the other evidence in the cause fails to involve the trans- 
action between the parties in such doubt and uncertainty, or 
raise a reasonable apprehension of collusion as would war- 
rant a resort to the statements of the vendor after he had 
parted with the property though holding a possession con- 
sistent with the change of ownership. 

There was no error, therefore, in setting aside the first 
verdict and awarding a new trial. Neither was there error 
in allowing the record of the deed from Enoch G. Hedges 
to John W. Hedges to go in evidence, without accounting 
for the original and when it was in the possession of the 
vendee, for the records are evidence, and if they were not 
thex would be worse than useless; and the deed was pro- 
perly admitted to record. 

Nor was there error in permitting parol evidence of the 
intention of the parties that the purchaser should have the 
growing crop, that being in harmony and not inconsistent 
with the deed. 

Though it was irregular to permit the plaintiff to offer in 
evidence the deed from Enoch G. to John W. Iledges, after 
the plaintiff had closed his evidence, without having with 
the assent of the court reserved the privilege of doing so, 
and while the defendant was delivering his evidence to the 
jury, yet the propriety of doing so was a matter depending 
upon the circumstances of the case at the time, to be judged 
of by the court, and there is nothing in the record to show 
that the action of the court was not justified by the circum- 
stances transpiring during the trial. 

Though it is not necessary to stop the progress of the 
trial to prepare bills of exception, yet at least the point 
should be saved before the jury retires, and the bill may 
then be prepared and signed afterwards; but where excep- 
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tion is taken and the progress of the trial stopped for the 
purpose, and the bill is then prepared and signed, the par- 
ties may well rely on the case as thus made by the record 
and shape their course accordingly. 

In such case it would not be error in the court after the 
verdict had been rendered to refuse to amend the bill of ex- 
ceptions, notwithstanding in general where the exception 
has been taken before the jury retired, but the bill not 
drawn up and signed till after verdict, the court may cor- 
rect the bill to conform to the truth. 

There was no error in admitting John W. Hedges to be 
examined as a witness, because, there being no judgment, 
the case is not within the exception to the general rule pro- 
vided in the statute. And the same point is decided in 
Zink vs. Wilson—infra. 

There was no error in the refusal of the court to set aside 
the last verdict, because it was not contrary to the evidence 
so far as it appears in the record. The deed from Enoch 
G. to John W. Hedges is not made part of the record, 
though its admission as evidence was excepted to, but the 
parties have chosen to content themselves with the oral 
statements of the witnesses relative to the sale and transfer 
of the farm, growing crop, and the statement in the record 
that the deed was put in evidence. Had the deed been 
made part of the record in any bill of exceptions the court 
might more satisfactorily have judged of its contents. 
Taking the case as it stands there is nothing to show that 
the verdict was contrary to the evidence. Nor does it es- 
tablish a case of fraud. 

I think, therefore, that the judgment of the court below 
should be aflirmed, with costs and damages to the defen- 
dant in error. 


The remaining members of the court concurred. 


JUDGMENT AFFIRMED, 






























872 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, B. and O. R. R. vs. City of Wheeling. 1869. 





Wbeeling. 


Tue Battimore anp Onto R. R. Co. vs. Toe Crry or 
WHEELING. 


January Term, 1869. 


1. A case confirming the principles of taxation of the B. & O. R. R. Co., de- 
cided in case of that company vs. the Supervisors of Marshall county. 


2. It not being claimed or appearing in the record that the net income of the 
‘B. & O. R. R. company on the capital invested, exceeded six per centum 
per annum for the year 1855, when the taxes in this cause were assessed, 
the order of the court below dissolving an injumction granted to said com- 
pany to restrain the collection of taxes assessed on its property by the 
appellee for that year, was erroneous. 


The material questions arising in this cause are stated in 
the opinion'of the judge who delivered it. 


G. H. Lee for the appellant. 
N. Richardson for the appellee. 


MAXWELL, J. This was a case in the circuit court of Ohio 
county in which appeliants filed a bill of injunction to re- 
strain the city of Wheeling from the collection of certain 
taxes levied upon the property of the Baltimore and Ohio 
railroad company, for city purposes, for the year 1855. 
The original bill and the amended bill, which was filed 
while the case was pending, claim, among other things, 
that the railroad company constructed its road from Cum- 
berland, in Maryland, to the city of Wheeling, under the 
act of March 6, 1847, which act provides “that the stock, 
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property and profits of said company, so far as the same 
may be or accrue within this commonwealth, shall be sub- 
ject to general taxation in like manner and on the same 
footing with other similar companies within this State. 
Provided, however, That the said taxing power shall not. be 
exercised until and unless the net income of the said Balti- 
more and Ohio railroad shall exceed six per centum per 
annum on the capital invested.” 

The bill and amended bill further charge that, part of the 
property on which the taxes were charged belonged to and 
was assessed with taxes in the names of J. M. Bushfield 
and Joseph Caldwell. It is also charged that, “at no time 
since the passage of said act of March 6, 1847, has the net 
income of the Baltimore and Ohio railroad been as much 
as six per centum per annum upon the property of your 
orator invested therein.” 

The city of Wheeling answered the bill and amended bill 
and admitted that the property alleged to belong to Joseph 

Caldwell in fact belonged to the said Caldwell, and was 
charged to the company through mistake of which it had 
before notified the said company. The answer does not 
aver or charge that the net income of the Baltimore and 
Ohio railroad had at any time after the passage of the said 
act of March 6, 1847, exceeded six per centum per annum 
on the capital invested. 

The case came on to be heard on the 9th day of July, 
1857, on the bill, amended bill and answer, on a motion to 
dissolve the injunction, when the court made an order dis- 
solving the injunction except as to the taxes levied on the 
property alleged and admitted to belong to Caldwell, and it 
is from this order an appeal has been allowed to this court. 
The appellant here claims that the property of the company 
was not liable to the taxes levied because the net income of 
the railroad did not in the year 1855, for which year the 
taxes were levied, exceed six per centum per annum upon 
the capital invested in said road. 

The appellee claims that the exemption from taxation un- 
der the act of March 6, 1847, is an exemption from general 
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taxation, in which exemption is only included taxation for 
State purposes, and not for county, municipal or other local 
purposes.” 

In the case of the Baltimore and Ohio R. R. Co. vs. The 
Supervisors of Marshall County, decided at the present term 
of this court, it was held that the term “general taxation” in- 
cludes taxation for State, county or other local taxation. If 
it were otherwise the act of 1847 would not supersede, on 
the subject of taxation, the 18th seetion of the original 
eharter. The 18th section of the original charter provides 
that “the shares of the capital stock of the said company 
shall be deemed and considered personal estate, and shall 
be exempt from the imposition of any tax or burthen by 
the States assenting to this law.” 

This provision has been held in the State of Maryland to 
exempt all the property of the company of every descrip- 
tion from taxation. If this construction should prevail and 
the counsel for the appellee is right in the position he takes 
as to the application of the exemption in the act of 1847, 
then the property of the company would be exempt from 
taxation under this provision in the original charter. 

But [ am quite clear that the original charter on the sub- 
ject of taxation is wholly superseded by the act of 1847, 
and that the property of the railroad company is exempt 
from taxation under the said act of 1847, “until and unless 
the net income of the said Baltimore and Ohio railroad 
shall exceed six per centum per annum on the capital in- 
vested.” 

And as there is no pretention whatever that the net in- 
come of the said road did exceed the amount specified for 
the year 1855, the year for which the taxes were levied, or 
for any other year prior thereto and subsequent to the pas- 
sage of the act of 1847, the property of the company was 
not liable to taxation at the time the taxes in dispute in this 
controversy were assessed upon it. The injunction was 
therefore improperly dissolved. The order dissolving the 
injunction will have to be reversed, with costs to the appel- 
lant, the injunction reinstated and the cause remanded to 
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the circuit court of Ohio county for further proceedings to 
be had therein, and if the said cause shall remain upon final 
hearing substantially as it appears in the record here, with 
directions to the said court to perpetuate the said injunc- 
tion. Walker vs. Hunt, 2 W. Va. Rep., 495; Gray vs. Over- 
street, §c., 7 Grat., 346. 


The other judges concurred. 


DecrEE REVERSED. 
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Wheeling. 


Tue Bartrmore & Onto R. R. Co., vs. Exizapetu GETTLE, 
ADMINISTRATRIX. 


January Term, 1869. 


1. A declaration in an action brought under chapter 98, Acts 1863,* must 
aver that the decedent had a widow or next of kin, who must be accu- 
rately set forth and designated by name; and that the damages claimed 
were for the aid of and sustained by such widow or next of kin. 


2. Where there has been an issue joined on a declaration to which a demur- 
rer is subsequently sustained, and an amended declaration is filed to 
which no plea is entered, it is error to empannel a jury sworn to try the 
issues joined, when in fact no issue was joined on the amended declaration. 


3. G. brought an action for damages under chapter 98, Acts of 1863, and on 
the trial evidence was offered by G. to prove her maintenance by the 
decedent in his lifetime, and also what it would cost to support her since 
his death. Hexp: 


That as it was shown that the decedent was the son of G., lived with 
and supported her, and that he was only twenty-three years of 
age and unmarried, that it might be fairly implied that G. was the 
next of kin to decedent, and that the testimony was properly 
admitted. 


4. A case in which the motion to set aside the verdict and grant a new trial, 
because the verdict was against law, contrary to and without evidence, 
was improperly overruled. 


Elizabeth Gettle, as administratrix of Frederick Gettle, 
brought an action against the Baltimore and Ohio railroad 
company, in the circuit court of Berkeley county, to No- 





* Be it enacted by the legislature of West Virginia: 

1. Whenever the death of a person shall be caused by wrongful act, ne- 
glect or default, and the act, neglect or default is such as would (if death had 
not ensued) have entitled the party injured to maintain an action and recover 
damages in respect thereof; then, and in every such case, the person who, or 
the corporation which, would have been liable, if death had not ensued, shall 
be liable to an action for damages, notwithstanding the death of the person 
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vember rules, 1866. The action was trespass on the case. 
The declaration was filed at December rules following. In 
April, 1867, the defendant pleaded not guilty, and the case 
was continued. In October there was a demurrer to the 
declaration, which was sustained, and leave was given to 
file an amended declaration, which was done at the same 
term. The amended declaration was as follows: 


“ Elizabeth Gettle, administratrix of Frederick G'ettle, deceased, 
vs. Baltimore and Ohio railroad company. Trespass on case, 
Amended declaration. 


“The said Elizabeth Gettle, administratrix of the estate of 
Frederick Gettle, late of Berkeley county, deceased, by 
leave of the court now comes and files her amended decla- 
ration in this cause, and thereby complains of the said Bal- 
timore and Ohio railroad company, a corporation created 
by the laws of Virginia, for that heretofore, to wit: on the 
1st day of May, 1866, at the county of Berkeley, the said 
Frederick Gettle, her intestate, who was then and there in 
full life, was then and there in the employment of said de- 
fendant as a conductor and brakesman on a train of freight 
cars which were then and there running on said road, and 
that as such conductor and brakesman, it was then and 
there the duty of her said intestate, and he was then and 
there ordered and directed by said defendant to take his 
position and during the running of the train to be, and re- 
main, on the top of the burden car at the rear end of the 
train, 

“That before and at the time of committing the grievances 





injured, and although the death shall have been caused under such circum- 
stances as amount in law to murder in the first or second degree, or man- 
slaughter. 


2. Every such action shall be brought by and in the name of the personal 
representatives of such deceased persons; and the amount recovered in every 
such action shall be for the exclusive benefit of the widow and next of kinof 
such deceased person, and shall be distributed to such widow and next of kin 
in the proportions provided by Jaw in relation to the distribution of personal 
estates left by persons dying intestate, and in every such action the jury may 
give such damages as they shall deem fair and just, not exceeding five thou- 
send dollars, with reference to the pecuniary injury resulting from such death 
to the wife and next of kin to such deceased person: provided, that every such 
action shal] be commenced within two years after the death of auch deceased 
person. 
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hereinafter mentioned, the defendant had constructed and 
used upon its road, in the train of which the plaintiff’s in- 
testate was then and there conductor and brakesman, bur- 
den cars so built and constructed that they could pass 
through and over the bridges on said road without any dan- 
ger or exposure of persons on the tops of said cars. 

“But plaintiff avers that on the day of the committing of 
the grievances hereinafter mentioned, the defendant had 
wrongfully put into said train, of which her said intestate 
was conductor and brakesman, and at the rear end of said 
train, a burden car that was differently constructed and 
higher than the cars that had theretofore been used and ac- 
customed to run over said road, and in said train, that the 
said defendant then and there wholly failed and neglected 
to inform the plaintiff’s intestate, that the said car, so put 
on said train was differently constructed and higher than 
the cars that had theretofore been used and accustomed to . 
run over said road and in said train. 

And the plaintiff further avers that her said intestate was 
wholly ignorant, and did not know that said car, upon the 
rear end of said train was differently constructed and higher 
than the cars that had theretofore been used and accustomed 
to run over said road and in said train. 

‘And the plaintiff further avers, that said defendant had 
so carelessly and negligently constructed the bridges on 
said road, that burden cars of ordinary construction and 
height could not safely pass over and through the said 
bridges without great and manifest peril and danger to the 
lives of the conductors and brakesmen situated on the top 
of said cars, in passing through said bridges. 

“And the plaintiff further avers, that on the day and year 
aforesaid, at the county aforesaid, her said intestate, in the 
discharge of his duty and in obedience to the orders of said 
defendant, was situated on the top of the burden car at the 
rear end of his train, and when said train was passing over 
and through the bridge over Little Cacapon creek, without 
any negligence, or want of care and caution, on the part of 
her said intestate, he was struck upon the head by the 
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beams and timbers of said bridge, and knocked from said 
ear and instantly killed. 

‘“‘And the plaintiff avers, that the death of her said intes- 
tate was then and there caused by the negligence and care- 
lessness of said defendant, in placing upon said road, and 
in said train, said car, that was higher and differently con- 
structed from the cars that had been used and accustomed 
to run on said road and in said train, and by failing and ne- 
glecting to inform her said intestate of the height and con- 
struction of said car, and by carelessly and negligently con- 
structing their bridges on said road, that cars of ordinary 
construction could not safely pass over and through such 
bridges. 

‘And the plaintiff avers, that the death of her said intes- 
tate was caused by such neglect and default of said defen- 
dant, as would have entitled her said intestate to have 
maintained an action against said defendant, if death had not 
ensued from said injury. 

“And the plaintiff further avers, that her said intestete 
left no widow, and this action is brought for the sole pur- 
pose and exclusive use of the next of kin of the said Fred- 
erick Gettle, and that she has sustained damages, as admin- 
istratrix, as aforesaid, in the sum of five thousand dollars, 
and thereupon she sues.” 

No plea was filed to this declaration. 

In December following a trial was had but the jury failed 


.to agree. 


In May, 1868, another trial was had and a verdict ren- 
dered for the plaintiff, assessing damages at 1,200 dollars. 

The plaintiff to maintain the issue on her part, “gave 
in evidence to the jury, that Frederick Gettle, the plaintiff’s 
intestate, at the time he received the injury complained of, 
was the conductor of a freight train on defendant’s road; 
that while he was acting as such conductor, and about 
twenty minutes after his train had passed through a bridge 
on defendant’s road, he was picked up, taken to Martins- 
burg, to the house of the plaintiff, and that while ee 80 
taken, he died. 




















880 COURT OF APPEALS OF WEST VIRGINIA. 





Jan'y Term, B. and O. R. R. vs. Gettle, adm’x. 1869. 





‘“‘ She also offered to prove by Theodore Buser, that she had 
no means of support at the time of Gettle’s death, and was 
wholly dependent upon his earnings; that he had comfor- 
tably supported her for years until his death ; and since his 
death she had no means of support, except the use of a 
house only about half paid for, and that it would cost her 
now, to live, twenty or thirty dollars per month,” 

To the introduction of this evidence the defendant ob- 
jected upon the ground that it was not admissible on the 
issue joined; but being overruled by the court it excepted. 

She also gave the following testimony : 

“John Johnson testified that he was acquainted with plain- 
tiff’s intestate at the time he received the injury complained 
of; was a young man about 23 years of age, of good char- 
acter and unmarried; that he was a good conductor and 
would, with experience, have made a first-class conductor, 
and could have earned 3 dollars per day; that at the time 
he received said injury he was employed as a conductor on 
a freight train on defendant’s road; that witness was con- 
ductor on the second train following and saw Gettle about 
twenty minutes after he was hurt; that a car had passed 
over his legs, witness did not know how he was hurt, but 
knows that he died before he reached home; that under 
the rules of the company, it was the duty of the conductor 
to examine all cars in his train before taking it from the 
station and each time the train stopped.” 

“‘ James Gletner testified that he was a brakesman on Get- 
tle’s train; that the train stopped a few hundred yards west 
of Little Cacapon bridge to wait for time; that when they 
started Gettle had lighted his lamps, and they were all in 
place, and they did not miss him until they reached “No. 
12,” a station about 9 miles distant; that the rear car in 
Gettle’s train was a “coal hopper’’—the car in front of the 
coal hopper was a house car; that the house car might have 
been a government car, witness thought it was, but did not 
positively remember that; government cars were about 6 
inches higher than other house cars; that at the time they 
missed Gettle one of the lamps had the wires that enclosed 
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it bent; witness did not know how or when the wires were 
bent; that the lamp was fastened with a cord, and that a 
force sufficient to have so bent the wires would have broken 
the cord; that when he first saw Gettle, after receiving the 
injury, he was being carried to his mother’s, in Martins- 
burg; that there was a scar across his forehead, and his legs 
were broken; that the scar might have been made either 
from his head coming in contact with the bridge, or upon 
falling on the ground or track; that Gettle, at the time, 
had been acting as conductor over a year.” 

“Frederick Hogey testified that he was a carpenter, and 
had been for many years in the employment of the defen- 
dant, building cars; that he was acquainted with the cars 
on defendant’s road called Government cars; that Govern- 
ment cars were ten and a half or eleven feet high, and were 
about four inches higher than the highest of the company’s 
cars; some of the oldest cars of the company were a foot 
lower than the Government cars. Before the war the 
company had and used a good many of their highest 
cars; that Government cars, purchased by the defendant, 
had no bumpers on the end, but had two cast-iron blocks, 
about three inches apart; that on these cars there was not 
much of achance for a conductor to stand, and braking was 
generally done from the top.” 

“Theodore Buser testified that plaintiff was over 70 years 
old and in bad health; that Frederick Gettle, who was her 
son, supported her, and that she had no means of support 
since his death, except a house purchased by him, and 
about one-half paid for, and that it would cost 20 or 80 dol- 
lars a month to support her as he did.” 

The defendant, to support the issue on its part, gave 
in the following evidence to the jury: 

‘“‘ John Leman testified that he had measured the height of 
the bridge over the Little Cacapon; that the distance from 
the top of the rail to the lower edge of the iron across the 
top, was 15 feet 9 inches; that the bridges on the defen- 
dant’s road were mostly destroyed during the war, and had 
been rebuilt since; that the Little Cacapon bridge was re- 
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built since the war; that the bridges, with one exception, 
were of the same height ; that Government house cars were 
about eleven feet high.” 

“Frank Brosens testified that he was an engineer on Get- 
tle’s train; rear car was a coal hopper; next was a 
company’s house car, and had a platform at each end, 
and cast-iron bumpers; that before he passed through 
Little Cacapon bridge he stopped his train to wait for time, 
ten or fifteen minutes; that the train passed through the 
bridge very slowly, when it passed through the bridge, and 
no occasion for brakers; that it was the duty of the con- 
ductors to examine all the cars in their train, before starting.” 

“John Elliott testified that he was fireman on Gettle’s 
train; the rear car was a coal hopper, and the next a com- 
pany’s house car; he knew it was a house car, because he 
worked with it at Cumberland.” 

“Darius Darby testified that he was agent of the defen- 
dant; knew the height of cars, by measurement; the cars 
were as high as Government cars; were not as high as the 
highest cars of the company, which they had been using for 
ten years; witness saw the car, next to the coal hopper, in 
Gettle’s train; it was a house car and had bumpers and 
platform, and was not as high as the company’s highest 
cars.” 

“ John Poisel testified that he was a conductor of the train 
behind Gettle’s; that Gettle was a careful conductor; that al- 
most any man could sit on top of the highest cars and ride 
through Little Cacapon bridge with safety, but that witness 
knew one man who could not—he was too tall; that if a 
man were on his knees he might have to dodge his head.”’ 

Defendant also submitted, as evidence to the jury, the fol- 
lowing rules and orders, governing conductors and brakes- 
meu, which were admitted to be in force at the time the in- 
jury was received : 

“* DUTIES OF FREIGHT TRAIN CONDUCTORS. 

“Sec. Ist, page 60. Conductors must report themselves 
daily, and be ready for duty at least one hour before thé 
time specified for starting, during which time they must be 
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employed in examining their trains, brakes, couplings and 
bolt pins, always providing an extra number of the latter, 
together with a chain, before starting. The conductor must 
know, beyond a doubt, that the cars are all in good running 
order before his train is despatched from the station, 

“Sec. 6th, page 61. Every train running must be provided 
with two red flags by day, and two red lanterns by night, to 
be used as signals, and every conductor must provide him- 
self with all such signals, which he must use in giving no- 
tice to any train approaching from either direction, as the 
circumstances of the case may require. The conductor, in 
all cases, must occupy the rear end of the train, with the 
lanterns and flags at his hand, or by his side, so that no 
time may be lost in giving warning to approaching trains. 

“See Ist, page 15. All train hands in the employ of this 
company are to devote themselves exclusively to its service. 
The regular compensation will cover all risk incurred by 
them, or liability to accident from any cause, while in the 
service; and when disabled from sickness, or other cause, 
the right to claim compensation will not be recognized. Any 
allowance by the company, in such case, will be as a gratuity 
only.” 

The defendant moved the court to set aside the verdict 
and grant a new trial on the ground of its being against law, 
contrary to the evidence and without evidence to support it. 
The motion was overruled, and the testimony certified. 


G. H. Lee for the plaintiff in error. 
Stanton g Allison for the defendant in error. 


Berksurre J. The first question for our consideration 
arises on the demurrer to the declaration. The action is 
trespass on the case, and founded on the act of the 9th of 
November, 1863, p. 113, for damages for the killing of 
plaintiff’s intestate, Frederick Gettle. 

The objection to the declaration is, that it fails properly to 
aver that the decedent had a widow or next of kin, for whose 
benefit alone it is claimed the action could be maintained. 
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The second section ot the act provides that the action shall 
be brought by and in the name of the personal representa- 
tive of the decedent, and that the amount recovered shall 
be for the exclusive benefit of the widow and next of kin of such 
deceased person, and that the jury may give such damages 
(not exceeding 5,000 dollars) as they shall deem fair and 
just with reference to the pecuniary injury resulting from 
such death to the wife and next of kin. 

It is very manifest, therefore, that the widow and next of 
kin constitute the very pith and essence of this action, and 
that if there be none such the action will not lie. And this 
being the case, it follows, as it seems to me, that it should 
be distinctly and positively averred in the declaration that 
the decedent had, in fact, a widow or next of kin, or both, 
(as the case might be), and I think that, in order to enable 
the defendant to meet this question fairly, correct pleading 
would require that such widow and next of kin should be 
accurately set forth and designated by name in the declara- 
tion, and that the damages claimed were for the aid of and 
sustained by such widow and next of kin. There is no 
such positive and sufficient averment of a widow or next of 
kin found in the declaration in this case, and I think it was 
bad for this omission, and that the demurrer to it ought to 
have been sustained. 1 Wash., 135; 1 Call, 71; 3 Munf., 
255; Lucas vs. N. Y. Central Railroad Company, 21 Bar- 
bour, 245. 

It appears that immediately upon .the overruling of the 
demurrer to the declaration, the cause was tried, and the 
jury sworn to try the issues joined, &c. But it does not ap- 
pear from the record that there was any plea filed to this, 
the amended declaration, nor any issue raised under it, and 
was therefore error to swear the jury to try the issue joined 
when there is no such issue or any issue in the cause to be 
tried by a jury. 2 Call, 315; 1 H. & M., 161; 4 Rand., 
172; 9 Leigh, 422. 

A further error complained of is the overruling of the 
defendant’s objection to the evidence of Theodore Buser, a 
witness introduced on behalf of the plaintiff. This evi- 
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dence related to the maintenance of the plaintiff, Elizabeth 
Gettle, furnished to her by her intestate in his life time, as 
well as to what it would cost to support her since his death. 
It is clear that the testimony could only be admissible on the 
ground that she was the widow, or one, or all of the next 
of kin of the decedent. From the record it appears that 
the deceased was the son of, lived with and supported the 
plaintiff, and that he was only 23 years of age at the time 
of his death, and was unmarried. From this I think it 
might be fairly implied that the plaintiff was in fact one of 
the next of kin of her intestate, and, therefore, the testi- 
mony was properly admitted. 

The remaining error assigned is to the overruling of the 
defendants’ motion to set aside the verdict, as being con- 
trary to evidence, and grant it a new trial. 

It seems to me the court erred in not sustaining the mo- 
tion. 

I am, therefore, of opinion that the judgment should be 
reversed, with costs to the plaintiff in error here, and the 
cause remanded to the circuit court for further proceedings, 
according to the principles indicated therein, when, if re- 
quested, the plaintiff have leave to file an amended decla- 
ration. 


The other judges concurred. 


JUDGMENT REVERSED. 






VoL. III. 
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CAbeeling. 
*Absent, HARRIson, J. 


Tue Bank OF THE VALLEY vs. THE Bank or BERKELEY. 


January Term, 1869. 


— 


. The object of the service of process is to bring the party into court. A 
judgment by default with process badly executed would not be legal. 


2. By appearance to the action in any case, for any other purpose than to take 
advantage of the defective execution or the non execution of process, a 
defendant places himself precisely in a situation in which he would be if 
process were executed upon him, and he thereby waives all objection to 
the defective execution or the non execution of process upon him. 


. The question of non residence of a defendanct can only be raised by plea 
in abatement. 


(Je) 


4. Where a bill of exceptions certifies the evidence given and not the facts 
proved, and where it does not appear that the evidence certified was all 
the evidence before the jury on which they found their verdict, it does 
not affirmatively appear that the verdict is contrary to evidence nor that 
the court below committed any errur in refusing to grant a new trial, on 
the ground that the verdict was against evidence. 


“The Bank of Berkeley, in Virginia,” brought an action 
of assumpsit in Berkeley county, in October, 1865, against 
the “‘ Bank of the Valley, in Virginia,” claiming 4,313 dol- 
lars and 78 cents with interest. An attachment issued in 
March, 1866, against the defendant as a non resident debtor 
and was executed on several parties as garnishees. An or- 
der of publication was had at November rules, 1865, which 
the deputy clerk affirmed he had posted at the front door of 
the court-honse, but it did not appear to have been published 
in any newspaper. 

In April, 1866, the case was continued, upon the defen- 





* This case was argued at July term, 1868, when Judge Harrison was ab- 
sent from illness, 
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dants’ motion, at its costs. A like order was had at the 
May term, 1867. At the June term, 1867, the parties ap- 
peared by attorney, and the defendant moved to dismiss the 
summons or send the cause back to rules upon the ground 
that process had not been duly executed on the defendant, 
and that the summons had not been properly sued out, but 
the court overruled the motion and the defendant excepted. 
It pleaded non-assumpsit, on which issue was joined. A 
trial was had at September term, 1867, and verdict was ren- 
dered for the plaintiff, and judgment entered thereon. 

There were two bills of exception taken in the case, one 
to the refusal of the court to dismiss the summons or send 
the case back to rules, because of its not having been prop- 
erly served on the defendant, and because it could not be 
sued out in Berkeley county, the defendant claiming to be 
an incorporation of the State of West: Virginia, having 
three branches in the State doing business, until March, 
1866, when it made an assignment, for the benefit of 
creditors, and having introduced evidence tending to prove 
these facts, which was included in the bill. The other bill 
of exceptions was taken to the refusal of the court to set 
aside the verdict and grant a new trial upon the ground 
that it was against evidence and in disregard of the instruc- 
tions of the court. It is not necessary to set out the evi- 
dence here, as this court decided that it would not look 
into that question from the character of the bill of excep- 
tions. 

The defendant obtained a supersedeas from this court. 


Charles J. Faulkner for the plaintiff in error, maintained. 

1. That the plaintiff, in proceeding against the Bank of 
the Valley as a non-resident or foreign corporation, and in at- 
taching the assets of that institution in the State, had mis- 
conceived the law and mistaken the remedy. The Bank of 
the Valley was not a foreign corporation, but a West Vir- 
ginia corporation, declared and recognized as such by the 
constitution of this State. It derived its existence from a 
law passed by the legislature of Virginia on the 5th of Feb- 
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ruary, 1817, which law was in full force at the period of the 
organization of the new State. West Virginia, in forming 
a new political organization within the limits of the old 
State, did not repudiate the laws which at that moment con- 
trolled its inhabitants. By the well settled principles of in- 
ternational and municipal jurisprudence, the laws in force 
at the period of separation continued the laws of the new 
State until modified or repealed. But this was not left to 
the general rule of law applicable to such changes in State 
organization. It was made a part of our constitutional 
system, and it was declared that the laws of the State of 
Virginia, in force on the day of the adoption of the consti- 
tution and not repugnant thereto, shall be and continue the 
law of this State until altered or repealed by the legislature. 
8th sec., art. 11. The constitution makes no distinction be- 
tween public and private laws. All are declared to be the 
laws of this State if not repugnant to the principles and 
provisions of that instrument. But the law establishing the 
Bank of the Valley has been adjudicated to be a public law. 
Stribling vs. The Bank of the Valley, 5 Rand., p. 133. Its 
charter was granted by the legislature, on the call of the 
people generally, for great public and State purposes, and 
is regarded by our courts as a public, not a private cor- 
poration. Jdem, p. 169. It had three of its largest 
and most flourishing branches in this State; one, if 
not all of them, transacting business until the spring of 
1866, the date of its, general assignment. Its notes have 
formed a large part of our circulation since the creation of 
the new State, its real and personal assets are large, and 
many of the citizens of West Virginia are owners of the 
stock and members of the corporation. There being nothing 
in its charter repugnant to the constitution of this State, it 
is a law of this State, and has thus been made a West Vir- 
ginia corporation as fully as if an act of the legislature of 
this State had in totidem verbis re-enacted the law of the 
5th of February, 1817. 

The Baltimore and Ohio railroad company, a corporation 
originally chartered by the State of Maryland, but whose 
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charter was subsequently recognized and adopted by Vir- 
ginia, has for that reason been adjudged by the supreme 
court of appeals of Virginia to be a Virginia corporation, 
liable to be sued like any other resident of the State, and to 
be garnished and made home defendant in proceedings by 
foreign attachment against non resident debtors. 12 Grat- 
tan, p. 659. Deriving this character of a Virginia corpora- 
tion from a law of Virginia passed prior to the adoption of 
the constitution of our State, it has consequently been re- 
garded, since the creation of the new State, as a West Vir- 
ginia corporation, and recognized as such in all of our 
courts. 

So the Hempfield railroad, originally chartered by the 
State of Pennsylvania, has for similar reasons been declared 
to be a Virginia corporation. 1 West Virginia Reports, 
p. 308.. 

2. If not a foreign corporation, suit could only have been 
brought against the bank in one of the counties where a 
branch was located. 7 sec., chap. 170, Gode of 1860. The 
suit was, therefore, improperly brought in Berkeley, and 
should have been dismissed. 

3. The circuit court erred in refusing to set aside the ver- 
dict and to grant a new trial in the case. The verdict was 
in excess of what it ought to have been 2,000 dollars. The 
jury should have given the Bank of the Valley credit for 
the 2,000 dollars, which the Bank of Berkeley, on the 24th 
of February, 1862, directed to be placed to its credit in the 
Bank of the Commonwealth, and of which notice was given 
to the Bank of Berkeley that its request would be complied 
with. The transaction was substantially this: On the 25th 
of February, 1862, at the request of the Bank of Berkeley, 
the Bank of the Valley transferred upon its books 2,000 
dollars of an amount due it by the Bank of the Common- 
wealth, and charged the Bank of Berkeley, to which it was 
indebted, that amount; thus paying so much of its debt to 
the Bank of Berkeley and collecting that amount of the 
debt due it by the Bank ot the Commonwealth. When the 
entries were made upon the books of the Bank of the Val- 
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ley, the legal right of the Bank of Berkeley to 2,000 dollars 
of the debt due by the Bank of the Commonwealth was 
perfect, and if the Bank of the Commonwealth was now 
perfectly solvent, the Bank of Berkeley could claim its 
right to the fund, and no subsequent act of the Bank of the 
Valley could impair that right. 


Stanton & Allison for defendant in error. 


MaxweELL, J. This was an action of assumpsit brought 
by the Bank of Berkeley against the Bank of the Valley, 
in Virginia, in the circuit court of Berkeley county. An 
order of publication was had in the case on the 6th day of 
November, 1865, and there was also an attachment against 
the estate of the defendant. So far as appears from the 
record, process was served only by posting a copy of the 
order of publication at the court-house door of Berkeley 
county. The declaration was filed at rules and office judg- 
ment entered. On the 7th day of April, 1866, as appears 
from the record, the cause was, upon the motion of the de- 
fendant and at its costs, continued until next term of 
the said court. 

On the 28th day of May, 1867, as appears from the re- 
cord, the following entry was made in the said cause: “On 
motion of the defendant, by his attorney, and at his costs, 
this cause is continued until the next term of this court.” 

And on the Ist day of June, 1867, the following order 
was entered: ‘This day came the parties by their attorneys 
and the defendant moved the court to dismiss the summons 
or send the cause back to rules, upon the ground that pro- 
cess had not been duly executed upon the said defendant, 
and that the summons has not been properly sued out in 
this county, which motion the court overruled. Thereupon 
the defendant excepted, and his bill of exceptions was duly 
signed and enrolled.” 

The order further recites that the defendant was then re- 
quired to plead, and the defendant filed the plea of non-as- 
sumpsit. <A trial was had and judgment rendered for the 
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plaintiff, from which the defendant has obtained a superse- 
deas to this court. 

Tt is now claimed here that the court erred in refusing to 
dismiss the summons or send the cause back to rules, upon 
the ground that process had not been duly executed. The 
order of publication was not, as disclosed by the record, 
published in any newspaper, as required by law. Process 
in the cause was therefore not executed upon the defendant 
below. If the defendant had made a motion on its first ap- 
pearance to remand the cause to rules, because process was 
not executed properly the court ought to have made such 
an order, and it would have been gross error if it had not 
done so. It will not do to suppose that if the defendant 
had on its first appearance made such motion, it would by 
its appearance to make the motion have waived the proper 
execution of process. Hickman vs. Early, 6 Grat., 210. 

But the question arises upon the record in this case, did 
not the defendant waive the proper execution of process 
against it by appearing generally and moving the two con- 
tinuances of the cause which the record shows? The second 
continuance is more than a year subsequent to the first and 
no orders seem to have been made in the cause in the inter- 
vening terms of the court. 


/ The object of the service of process is to bring the party 


into court. A judgment by default, with process badly ex- 
ecuted, would not be legal # By appearance to the action in 
any case for any other purpose than to take advantage of 
the defective execution or the non execution of process, a 
defendant places himself precisely in the situation in which 
he would be if process were executed upon him, and he 
thereby waives all objection to the defective execution or 
the non execution of process upon him. I think, therefore, 
the defendant iu this case, by its motions to continue, waived 
all errors existing in the execution of process. Williams ¢ 
Keys vs. Campbell, 1 Wash., 153; Buckingham et al. vs. Me- 
Lean, §c., 18 Howard, 150; Ferran ¢ Brown vs. The United 
States, 3 Peters, 459; Gracie vs. Palmer, 8 Wheat., 699; Pol- 
lard vs. Dwight, 4 Cranch, 428. 
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The next question attempted to be raised, that the defen- 
dant below was not a non resident, could only be raised by 
plea in abatement. 

Another cause of error assigned is that the court refused 
to set aside the verdict of the jury and grant a new trial be- 
cause the verdict was against evidence. 

The bill of exceptions certifies the evidence given, and 
not the facts proved. Nor does it appear that the evidence 
certified was all the evidence before the jury on which 
they found their verdict, and for anything that appears they 
may have had other evidence. It does not appear, there- 
fore, affirmatively, that the verdict is contrary to the evi- 
dence, nor that the court committed any error in refusing 
to grant a new trial. 

The attachment sued out in the cause appears to be yet 
pending in the court below, and whether it will be proper 
to dismiss it or to take an order for the application of the 
effects attached to the payment of the judgment will de- 
pend on the evidence disclosed on the pending motion to 
dismiss the attachment. 

The judgment complained of must be affirmed, with dam- 
ages and costs to the defendant in error. 


The president concurred. 


JUDGMENT AFFIRMED. 
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THbeeling. 


Hiram Buioss vs. JoHN PLYMALE ef al. 
January Term, 1869. 


1. A party injured by co-trespassers may sue either one of the individuals against 
whom the action may be brought; he is not bound to prosecute all ; and al- 
though a plea of abatement is permitted in case of non-joinder of debtors, the 
privilege is not extended to tort feasors, as all are regarded as principals, 
and neither the omission to sue all, nor if all are sued the dismissal of 
one of them from the suit, can be pleaded by the others in bar. 


2. An absolute release of one joint trespasser discharges all the rest who par- « 
ticipated in the act; but the release as a discharge for all, that has been 
given one only, must be a technical release, under seal, expressly stating 
the cause of action to be discharged without conditions or exceptions; 
and no release will be allowed by implication. 


3. A release, not under seal, of one joint trespasser, or a satisfaction and dis- 
charge of the liability against him, which shows on its face that it was 
not the intention to satisfy and discharge the liability of the other joint 
trespassers, will not be allowed to work a discharge of the action. 


4. A plaintiff in an action of trespass may sue all, or any, or either of the 
alleged trespassers, and he is entitled to full satisfaction, but to only one 
satisfaction ; and if the damages have been in part satisfied by payment 
or compromise with some of the defendants, the plaintiff may still pro- 
ceed against those who remain on the record. Therefore, it is not error 
for a receipt to one of the defendants from the plaintiff, for a sum already 
received on account of the alleged trespass, to be given in evidence to the 
jury, that such sum may be deducted in the finding. 


5. B. brought an action of trespass against P. and others. Before pleas filed, 
B. executed a receipt for a sum of money to J., one of the defendants, in 
satisfaction of “all debts, dues and demands” to date, B. also dismissed 
the action as to three other defendants before trial. Defendants pleaded 
not guilty and accord and satisfaction to J,, who was alleged in the plea 
to be a joint trespasser. On the trial the defendant read the summons 
and declaration in evidence. HE p: 





1. That it was not error to permit the summons to be read in evidence, 
for it was proper evidence to show the existence and date of the 
suit and who were original parties thereto, 
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2. That it was not error to permit the declaration and orders of dismis- 
sal to go in evidence for they were parts of the record. But the al- 
legations of the declaration being put in issue by the plea of not 
guilty, which threw the burden of proof on the plaintiff, it could 
not be used by the defendants to prove or sustain the plea of ac- 
cord and satisfaction. The onus probandi to sustain the plea of ac- 
cord and satisfaction being on the defendants they could not use 
the allegations of the declaration after having denied the same by 
the plea of not guilty. : 


3. The allegations in the plea of accord, that J. was a joint trespasser, 
which was denied by the general replication, could not be proved 
by the allegations in the declaration that he was such joint tres- 
passer with them, but which was denied by the plea of not guilty, 
and the court should so have instructed the jury, if required ; but 
as the plaintiff asked no such instructions, but chose to rely upon 
his general objection to the evidence, there was no error in per- 
mitting the declaration to be given in evidence. 


4. But inasmuch as there was no other evidence in the cause showing 
J. to have been a joint trespasser with the other defendants, which 
was indispensable to sustain the plea of accord alleged to have 
been made with him as one of the joint trespassers, the verdict for 
the defendants on that point was without evidence to warrant it, 
while the evidence on the general issue showed the defendants 
guilty, and should have been set aside. 


6. No material fact can be supposed to have been omitted from a bill of ex- 
ceptions where it is certified that, “the foregoing is all the evidence mate- 
rial in the cause,” and such certificate is sufficient. 


Hiram Bloss brought an action of trespass on the case in 
the circuit court of Wayne county to September rules, 1865, 
against John Plymale, Jesse Spurlock, Hurston Spurlock, 
William P. Shurlock, Hugh Bowen, M. J. Ferguson, James 
Ferguson, Achilles M. C. Davis, Edmund Osborn, Samuel 
Wellman and John Jarrell, Jr. The cause came on the 
docket and was continued at the December term, 1865. 
At June term, 1866, an order of dismissal was entered as 
to John Jarrell, Jr., by the plaintiff; and subsequently, be- 
fore trial, the cause was discontinued as to Samuel Well- 
man, Hugh Bowen and Samuel Osborn. At the June term, 
1866, the defendants pleaded not guilty, on which issue was 
joined. They also pleaded accord and satisfaction, on 
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which issue was joined. This latter plea alleged that the 
plaintiff executed the following paper : 


“Received of John Jarrell, Jr., seventy-five dollars, it be- 
ing in full of all dues, debts and demands up to this date. 
March 22d, 1866. (Signed) Hiram Bross.” 


which was executed after the suit was brought and before 
the day of pleading, and that the trespass having been 
jointly committed by the defendants and Jarrell, Jr., the 
acceptance of the 75 dollars above mentioned, was in full 
satisfaction and discharge of the supposed trespasses and 
all damages and costs. They offered a further plea of be- 
ing in the service of the so-called Confederate Government 
at the time of arresting and imprisoning the plaintiff, which 
plea was demurred to and the demurrer was sustained. 

On the trial, which was had at the June term, 1866, the 
defendants read in evidence the receipt of the plaintiff to 
Jarrell. He, also, to maintain the issues upon his part, intro- 
duced various witnesses, who proved that in the year 1861, 
at the time the rebellion was being organized against the 
United States in the county of Wayne, a call was made 
upon the militia of said county, to assemble at Wayne 
court-house, by the defendant, Hurston Surlock; that in, 
pursuance of such call a large number of people assembled 
at said court-house, and among them the defendants, John 
Plymale, Jesse Spurlock, William P. Spurlock and James 
Ferguson; and the defendant, John Plymale, then and 
there made a speech to the people, and advised them to arm 
themselves, and move down toward the Ohio river for the 
purpose of driving the 5th Virginia regiment (which was a 
Federal regiment) across the Ohio river; that he said to one 
of witnesses he wanted some money to buy powder for the 
boys, and that he used these words to those assembled: 
‘Boys, ride their fat horses, and eat their fat cattle and 
hogs ;’ that he also, in the same year, administered to sev- 
eral persons the oath to support the Southern Confederacy, 
and said to one of the witnesses that unless he took said 
oath, his property would be confiscated; and to another, 
whose son went in the rebel army, that it was right for his 
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son to be there; that he left his home in said county, in 
1861, and did not return until 1865, after the surrender of 
General Lee; that the defendants, Jesse Spurlock and Wil- 
liam P. Spurlock were at said meeting with guns, and ac- 
tively participated therein; that in the year 1861, at various 
times they were seen with their guns, and started with a 
party of armed rebels to attack the Federal troops at Guy- 
andotte ; that the said Jesse declared his purpose to fight 
said troops as long as he had a drop of blood in his body; 
that in the fall of 1861, the said Jesse and William P. Spur- 
lock were arrested and taken to Wheeling, where they were 
kept for some six or eight weeks, when they returned home; 
that from that time until the end of the war, neither of 
them were ever seen in arms; that parties of rebel soldiers ° 
were several times at the house of said Jesse after that 
period; that in 1862 one of the witnesses, who was a pris- 
oner in the hands of the rebels, was taken to his house, and 
when they got there they found a dinner prepared, and the 
whole party ate their dinners; that the said Jesse was at home 
at the time, and the provisions prepared were much more 
than were necessary for his family, it being a small one; 
that in April, 1863, after the arrest of the plaintiff, by the 
defendant Hurston Spurlock, and the party under his com- 
mand, he was taken in their custody to the house of the 
said Jesse, who was at home at the time; and that all the 
party ate supper there, and remained some three or four 
hours, when they left; that in April, 1863, the plaintiff was 
arrested by the defendant Hurston Spurlock, and a party 
of rebel soldiers under his command, at his own house, in 
the night time ; that he was taken thence to the house of the 
defendant Jesse Spurlock as aforesaid; and thence to the 
house of the defendant Achilles M. C. Davis, where the 
party was joined by the defendant Milton J. Ferguson, 
who was a colonel in the rebel army and in command of 
the whole party there assembled; that after remaining a 
few hours, the whole party left on their way to Richmond. 
While at Davis’ the rebel troops were gathering in there, 
and that frequently during the war such troops were at his 
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house, and sometimes ate there; that said Davis, with six 
others, in 1861, was arrested by one of the witnesses, when 
they appeared to be hiding from him, and that the witness 
administered to them all the oath of loyalty to the United 
States and the reorganized government of Virginia; that 
the defendant James Ferguson was also at the gathering at 
Wayne court-house, in 1861, with a gun; that in 1862, he 
took a lot of cattle in the direction of Tazwell county, Vir- 
ginia, and that he told one of the witnesses that he intended 
to pasture part of the cattle and kill the balance for the 
soldiers; and while the plaintiff was on his way to Rich- 
mond, in custody as aforesaid, they saw James Ferguson at 
Jeffersonville, in the said county of Tazwell, where he 
shook hands with the plaintiff; that the party proceeded to 
Salem, Virginia, where they remained about a week, when 
the plaintiff was sent under guard to the city of Richmond, 
by the defendant Milton J. Ferguson, and was there impris- 
oned in Castle Thunder for the space of three weeks, when, 
upon taking an oath to remain neutral and obey the laws of 
the Confederate States of America, and not to take up arms 
against them while they held possession of the country, he 
was released and allowed to return home; that while in 
said prison the said plaintiff was compelled to live on scanty 
and sometimes unwholesome food, and was confined in a 
room about 20 feet by 30, with about forty prisoners, and 
with no bedding furnished by the authorities. 

When the receipt was offered in evidence, the plaintiff 
admitted the execution of the receipt by him to Jarrell, Jr., 
but objected to the same being read in evidence, which ob- 
jection was overruled by the court, and to which opinion 
the plaintiff excepted. The defendants also read in evi- 
dence the summons in this cause, which included all the 
names of the defendants first above mentioned. 

They also read in evidence the declaration in the cause, 
which is in the words and figures following, to wit: 

** State of West Virginia, Wayne county, to wit: 
‘Hiram Bloss complains of John Plymale, Jesse Spurlock, 
William P. Spurlock, Hurston Spurlock, Hugh Bowen, 
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Milton J. Ferguson, James Ferguson, Achilles M. C. Davis, 
Edmund Osborn, Samuel Wellman and John Jarrell, Jr., 
of a plea of trespass on the case, for that heretofore, to wit: 
on the 10th day of April, 1863, at the county of Wayne, 
aforesaid, the said defendants unlawfully, and without any 
reasonable or probable cause, did arrest, seize, lay hold of, 
arrest and imprison the said plaintiff, and did then and there 
unlawfully, forcibly, and against the will of the said plain- 
tiff, force and compel the said plaintiff to go with them to 
the city of Richmond, and did then and there unlawfully, 
forcibly, and against the will of the said plaintiff, confine 
and imprison him in a certain loathsome and filthy prison, 
for a long space of time, to wit: for the space of six months, 
during all of which time he was compelled by the said de- 
fendants to subsist upon unwholesome and insufficient food, 
by reason whereof the health of the said plaintiff became, 
and was, greatly impaired; and he was subjected to great 
suffering, hardships and expense, and has been, and is other- 
wise greatly injured, to wit: at the county aforesaid. 

“And for that, also, afterwards, to wit: on the day and 
year aforesaid, at the county aforesaid, the said defendants, 
in and upon the body of the said plaintiff, did make an as- 
sault, and him, the said plaintiff, did then and there unlaw- 
fully, and without auy reasonable or probable cause, arrest 
and imprison for a long space of: time, to wit: for the space 
of six months; and other wrongs to the said plaintiff then 
did, to wit: at the county aforesaid. Wherefore and by 
reason of the premises, the said plaintiff has been, and is, 
greatly injured, and sustained damages to the amount of 
10,000 dollars. And therefore he brings his suit.” 

They also read in evidence an order of the circuit court of 
Wayne county, made in the cause, at the June term, 1866, 
which is in the words and figures following, to wit: 

“This day came the parties, by their attorneys, and it 
appearing to the court that an order was directed to be en- 
tered at the last term of this court, on motion of the plain- 
tiff dismissing this cause, as to the defendant John Jarrell, 
Jr., which order was by mistake omitted to be entered by 
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the clerk; therefore, on motion of the plaintiff, by his at- 
torney, this cause is dismissed as to the said defendant 
John Jarrell, Jr. And as this order should have been en- 
tered at the last term of this court, as aforesaid, the same 
is made now for them.” 

‘‘ Before the reading of the said summons, declaration and 
order, the plaintiff objected to their being so read; but the 
court overruled the said objection, to which opinions of the 
court the plaintiff excepted. And here the defendants 
rested their cause. 

‘The plaintiff then offered to prove, by divers witnesses, 
that the receipt read in evidence, by the defendants, was 
given to settle a claim against the said Jarrell for a horse, 
and not to settle the cause of action set out in the declara- 
tion in this suit, to which evidence the defendants objected, 
and the objection was sustained by the court, to which 
opinion of the court the plaintiff excepted.” 

‘‘The foregoing was all the evidence material in the cause.” 

The plaintiff then asked the court to instruct the jury as 
follows : 

“1st. If the jury believe from the evidence in this cause 
that John Plymale, Jesse Spurlock, William P. Spurlock, 
James Ferguson, Milton J. Ferguson, Achilles M. C. Davis 
and Hurston Spurlock combined for an unlawful purpose, 
and in the execution of that purpose, as a consequence of 
that dnlawful combination, the plaintiff was arrested with- 
out probable cause, and imprisoned by any of the defen- 
dants, the law is for the plaintiff, with the plea of not guilty, 
and they must find for him such damages as they, in their 
discretion, may deem proper, not exceeding the amount laid 
in the writ. 

“2d. That.the receipt, which is presented in evidence in 
this cause, dated on the 22d day of March, 1866, and signed 
by Hiram Bloss, cannot operate as a release of the parties 
defendant. 

“‘3d. To establish the plea of accord and satisfaction, the 
defendants must show that the subject matter of this action 
(that is the arrest and imprisonment of the plaintiff) was 
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accorded between the plaintiff and John J. Jarrell, Jr., and 
that the plaintiff agreed to, and did accept the 75 dollars 
mentioned in the said receipt, in full satisfaction of the 
cause of action in the declaration mentioned. 

“4th. Unless the jury believe from the evidence that 
John Jarrell, Jr., was a co-trespasser with the present de- 
fendants in this action, in the arrest and imprisonment of 
the plaintiff in the declaration mentioned, then the receipt 
read in evidence in this cause, given by Hiram Bloss to 
John Jarrell, Jr., does not operate to bar plaintiff’s right of 
recovery herein.” 

The court gave the first instruction and rejected the 
second, third and fourth, to which opinion of the court, re- 
jecting said second, third and fourth instructions, the plain- 
tiff excepted. 

The court of its own motion, instructed the jury as 
follows: 

“Tf you believe from the evidence that there was a gen- 
eral conspiracy entered into, one of the purposes of which 
was illegal arrests and imprisonment of citizens of the 
United States, and that the plaintiff was arrested in pur- 
suance of that conspiracy, and if you further believe that 
the defendants, at the time of the arrest, were aiding in 
concert with the conspirators, by their acts, or by their ad- 
vice and procurement, or if you believe that the arrest of 
the plaintiff was the result of the advice of the defendants, 
given at any time previous to the arrest, and not revoked, 
then you will find for the plaintiff, and assess his damages, 
otherwise for the defendant, unless they further believe 
from the evidence that the plaintiff accorded with John 
Jarrell, Jr., as stated in the defendants’ third plea.” 

The defendants then asked the court to instruct the jury 
as follows: 

‘‘ist. That if they believe from the evidence in the cause 
that the defendants, in the year 1861, did encourage per- 
sons to go into the rebellion then being organized against 
the United States, and did themselves take up arms to aid 
and assist in the said rebellion, but that neither of the de- 
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fendants in any way aided or assisted in the arrest or 
imprisonment of the plaintiff, as charged in the declara- 
tion, or any way counseled or advised such arrest or 
imprisonment, that then they must find the defendants not 
guilty. 

“9d. That if they believe from the evidence that any one 
or more of the defendants aided or encouraged the rebellion 
against the United States, in 1861, as stated in the first in- 
struction, but that such defendant, or defendants, did not in 
any way aid or assist in the imprisonment of the plaintiff, 
as charged in the declaration, or encourage, advise, or coun- 
sel such arrest or imprisonment, that then they must find 
such defendant, or defendants, not guilty. 

“That in order to authorize them to find any one ‘or 
more of the defendants in this action guilty, they must be- 
lieve from the evidence that such defendant, or defendants, 
actually participated in the arrest or imprisonment of the 


plaintiff, as charged in the declaration, either by aiding or 


assisting in such arrest or imprisonment, or by directing, or 
counseling, or advising the same. 

“That if they believe from the evidence that the tres- 
pass, wrongs, and injuries in the plaintiff’s declaration men- 
tioned were done and committed by the present defendants, 
John Plymale and others, jointly with one John Jarrell, Jr., 
and that the said plaintiff accorded with John Jarrell, Jr., 
of and concerning the said trespasses, wrongs, and injuries, 
and that the said plaintiff received from the said John Jar- 
rell, Jr., the sum of 75 dollars, in full satisfaction and dis- 
charge of the said trespass, wrongs and injuries on the part 
of the said John Jarrell, Jr., then that such accord and sat- 
isfaction enures to the benefit of all the other defendants, 
and the jury must find all the defendants not guilty. 

“5th. That if they believe from the evidence that this 
suit was brought jointly against the defendants John Ply- 
male, William R. Spurlock, Jesse Spurlock, Hurston Spur- 
lock, Hugh Bowen, James Ferguson, Achilles M. C. Davis, 
Edmund Osborn, Milton J. Ferguson, and Samuel Well- 
man, together with the said John Jarrell, Jr., and that, af- 
VoL. III. 26 
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ter the commencement of said suit, the said plaintiff and 
thesaid John Jarrell, Jr., accorded together of and concerning 
the said trespasses, wrongs and injuries in the plaintift’s 
declaration mentioned, and that the said John Jarrell, Jr., 
upon such according, paid to the said plaintiff the sum of 
75 dollars, in full satisfaction and discharge of the said tres- 
pass, wrongs and injuries on his part, ‘and that the said 
plaintiff received from the said John Jarrell, Jv., the said 
sum of 75 dollars, in full satisfaction and discharge of the 
said trespass, wrongs and injuries on the part of said John 
Jarrell, and dismissed the said suit as to him, then that the 
said accord and satisfaction enures to the benefit of all the 
defendants to this suit, and they must find them all not ~ 
guilty. 

“6th. That if they believe from the evidence that the 
plaintiff in this suit, on the 22d day of March, 1866, and 
while this suit was pending, received from the said John 
Jarrell, Jr., the sum of 75 dollars in full of all dues, debts 
and demands against the said John Jarrell, Jr., up to that 
date; and that the said plaintiff executed and delivered the 
said John Jarrell, Jr., a receipt in full of all debts, dues and 
demands up to the said 22d day of March, 1866, against the 
said John Jarrell, Jr.; and that the said John Jarrell, Jr., 
was one of the defendants in this suit at the time of the 
payment and receipt of said money, and the execution and 
delivery of said receipt; and that the said plaintiff, at the 
first opportunty thereafter, dismissed this suit against the 
said John Jarrell, Jr., that in such case, the receipt of the 
said money, and the execution and delivery of said receipt, 
constitutes a good and satisfactory defence to the cause of 
action of the said plaintiff in this suit, and that the jury 
must find a verdict tor all the defendants.”’ 

The court refused to give the first, second and third in- 
structions, but gave the fourth, fifth and sixth instructions, 
to which opinions of the court, in refusing to give the first, 
second and third exceptions, the defendants excepted, and 
the plaintiff excepted to the opinion of the court in giving 
the fourth, fifth and sixth instructions. 
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The jury then retired, and after some time returned into 
court with verdict in favor of the defendants. 

The plaintiff thereupon moved the court to set aside the 
verdict and grant him a new trial, upon the following 
grounds : 

“1st. That said verdict was contrary to the law and the 
evidence. 


‘2d. Because of the misdirection of the judge in his in- 
structions to the jury; which motion was overruled by the 
court, and the plaintiff excepted. 


The plaintiff brought the case here on a writ of super- 
sedeas. 


G. W. Jeffers for plaintiff in error. 
Tee § Boggess for defendants in error. 


Brown, President. This is an action of trespass on the 
case, under the statute authorizing case to be brought for a 
trespass vi ef armis. 

The action is against several defendants. As to one of 
them, viz: John Jarrell, Jr., the case was dismissed by the 
plaintiff without trial and before plea. 

All the rest pleaded the general issue, and also the plea 
of accord and satisfaction. This plea alleges that the agree- 
ment of accord and satisfaction was made with the said John 
' Jarrell, Jr., as one of the alleged trespassers, not for his 
part or participation only in the said trespasses, but in satis- 
faction and discharge of the alleged trespasses and all dam- 
ages sustained by the plaintiff from all the said defendants. 
But before the trial the case was further discontinued by 
the plaintiff as to three other of the defendants. In sup- 
port of the plea of accord and satisfaction the remaining 
defendants offered in evidence the following paper, viz: 


“Received of John Jarrell, Jr., seventy-five dollars, it 
being in full of all dues, debts and demands up to this day 
and date. March 22d, 1866. Hiram Bioss.” 


(U. S. Int. Rev. 2 cts. bank check.) 
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Also the writ instituting the suit and the declaration in the 
case. 

The plaintiff objected to this evidence, but his objection 
was overruled. He then offered to prove, by divers wit- 
nesses, that the receipt read in evidence by the defendants 
was given to settle a claim against the said Jarrell for a 
horse, and not to settle the-cause of action set out in the 
declaration; but the evidence so offered was excluded by 
the court at the instance of the defendants, and the plaintiff 
again excepted. 

The first inquiry is, as to the effect of the entries by 
which first Jarrell, and then three other of the defendants, 
were dismissed from the action; does it apply only to those 
named, or does it extend equally to all the defendants? It 
cannot be claimed that these dismissals, which were equiv- 
alent only to judgments of nolle prosequi at the common 
Jaw, can operate either for or against the other defendants. 
No such effect would be produced even in a criminal case. 

This was held in Rex vs. Sergeant, 12 Mod., 320, and is 
now the settled law. 

In the case of Parker vs. Lamon, decided in the reign of 
James I, Hobart, 70, it was held that a judgment of nol. 
pros. as to one or more joint trespassers before judgment 
would discharge the action. But in the next reign that 
case was overruied, and the more rational doctrine held that 
a discontinuance as to one defendant was a mere agreement 
to relinquish the action as to him only, and he alone could 
take advantage of it, the plaintiff being still at liberty to 
proceed against the other defendants. Wash vs. Bishop, 3 
Croke, 243. Since then the current of authority has been 
uniform on the point. Noke vs. Ingham, 1 Wilson, 90; 
Dale vs. Eyre, 306; 3 Term Rep., 511, Cooper vs. Tiffin. The 
cases are collected and approved by Williams in his work to 
Salmon vs. Smith, 1 Saunders, 202, note 2. 

They establish fully the rule that a nolle prosequi, dismis- 
sal or discontinuance as to one defendant, before judgment, 
does not enure to the benefit of the others. 

The principle which governs all these decisions implies 
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that the party injured by co-trespassers, or who is the cred- 
itor of co-debtors, may sue either one of the individuals 
against whom the action may be brought; he is not bound 
to prosecute all; and although a plea in abatement is per- 
mitted in case of the non joinder of debtors, the privilege 
does not extend to tort feasors; all are regarded as princi- 
pals, and neither the omission to sue all, nor if all are sued, 
the dismissal of one of them from the suit, can be pleaded 
by the other parties in bar. 

It was early held that the absolute release of one joint 
trespasser discharged all the rest who participated in the 
act, and such is still the rule. But the release pleaded asa 
discharge for all, that has been given to one only, must be 
a technical release, under seal, expressly stating the cause 
of action to be discharged without condition or exception. _ 
Frink vs. Green, 5 Barb.; DeZlug vs. Bailey, 9 Wend., 336; . 
Rowly vs. Stoddard, 7 Johns., 207. 2. 

So strictly are these technicalities adhered to that no re 
lease is allowed by implication; it must be the immediate re- 
sult of the terms of the instrument, which contains the stip- 
ulation, hence it is that a covenant not to sue one joint 
debtor or trespasser, though it operates between the imme- 
diate parties, does not extend to the others. . 

In the case of Lacy vs. Kynaston, 1 Lord Raymond, 689, ° 
reported also in 12 Modern, 548, it was held that a cov- 
enant not to sue was personal to the covenantee only, and 
could not be set up against the other joint parties. And 
though suck covenant might operate as a release between 
the parties to it to avoid cireuity of action, yet it could 
extend no further. Farrell vs. Forest, 2 Saunders, p. 48, 
note 1. 

Now it is clear that the receipt of John Jarrell, Jr., ad- 
mitted in evidence in this case, was not a technical release. 
It is not under seal, which is indispensable to constitute a 
release. A release is an estoppel to the party making it, 
and imports a consideration from being sealed. 

Estoppels are not favored, and should not on principle be 
extended beyond the natural and ordinary import of the 
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terms used in the instrument to express the meaning and 
intention of the parties. 

The courts in the examination of the numerous decided 
cases have been required to give a construction to every con- 
ceivable stipulation inserted in the agreements which have 
been pleaded as releases of liability, and have almost in- 
variably pursued the same-course in yielding nothing to 
mere implication wherever words of release are found in the 
instrument. The intention of the parties is alone regarded, 
holding the established legal maxim that where a particular 
purpose is to be accomplished, and the language which ex- 
presses it is clear and certain, no general words used in the 
same agreement shall extend the meaning of the parties. 
Thorpe vs. Thorpe, 1 Lord Raymond, 235. 

Dallas, C. J., in the case of Solly vs. Forbes, 2 Brod. & 
Bing., 46, having examined the leading cases, observes, as 
courts look at the intention of the parties in modern times 
more than formerly, rather than the strict letter, not suffer- 
ing the latter to defeat the former, held that general words 
of release even, could not be operated to enlarge a previous 
statement which defined the particular object for which the 
agreement was made. 

The same principle is found in the case of Turpenny vs. 
Young, 5 Dow. & Ry., 262, and is referred to and affirmed 
in the case of Thompson vs. Lach, 3 M. G. & Scott, 551. 

_> See also North vs. Wakefield. 18 Adolphus & Ellis, 540, and 
Jackson vs. Stackhouse, 1 Cowen, 123. 

It is very manifest that the defendants well understood 
that the receipt in question could not be pleaded as a re- 
lease, and therefore they sought to make it avail them as a 
defence to the action, and so pleaded accord and satisfaction, 
upon which the plaintiff took issue. As before remarked, 
this plea avers the satisfaction and discharge of the entire 
cause of action, and not simply a satisfaction and discharge 
of the said John Jarrell, Jr., with whom the accord is al- 
leged to have been made, from his liability for his partici- 
pation in the alleged trespasses. 

The receipt however is of 75 dollars from John Jarrell, 
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Jr., in full of all dues, debts and demands to date. It does 
. not state in terms against whom the dues, debts and de- 
mands are which are thus satisfied. It cannot be pretended 
to mean all dues, debts and demands of the plaintiff against 
everybody, but only of all his dues, debts and demands 
against somebody. The natural and ordinary import of 
the language used, and the nature of the transaction and 
the character of the instrument clearly indicate the inten- 
tion of the parties, and show that the broadest interpretation 
that can be given to it, is satisfaction and discharge of all 
dues, debts and demands against the said John Jarrell, Jr., 
and against him only. 

Admitting then, without now deciding the point claimed 
for the defendants, that the terms all dues, debts and demands 
are broad enough to cover not only the individual liabilities 
of the said Jarrell, but also his joint liability with the other 
defendants for the alleged trespasses; yet the said receipt 
furnishes no evidence of any satisfaction and discharge of 
the other parties defendant, nor any intention to do so, but 
on the contrary that it was the intention not to doso. And 
this is corroborated by the dismission of the suit against 
the said Jarrell and the prosecution of it against the other 
defendants. 

Now it is well settled by the authorities, and upon sound 
principles, that a release not under seal of one joint tres- 
passer or a satisfaction and discharge of the liability against 
him, which shows on its face that it was not the intention to 
satisfy and discharge the liability of the other joint tres- 
passers will not, and can not, be allowed to work a dis- 
charge of the action. In other words that a contract or 
agreement not unlawful in itself and plain and express in 
its terms, shall not be construed, nor made to defeat the ob- 
ject and intention of the parties, and much less to work a 
result they sought to avoid. 

In the case of Jackson vs. Stackhouse, 1 Cowen, 128, it 
was held that a release which acknowledged the receipt of 
one dollar in full of a certain judgment (describing it), and 
also in full of all debts, demands, judgments, executions and 
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accounts whatsoever, was restrained by the particular words, 
to the judgment only, and did not operate upon a mortgage 
between the parties. 

So in the case of McAllister vs. Sprague, 34 Maine, 297, 
where a receipt had been given by a creditor to oné of his 
joint debtors, which recited that the debtor had paid a cer- 
tain sum in full of his half of the debt due jointly by him 
and another, and which was to be his discharge in full for 
the debt and costs in full, was no discharge of the co-debtor, 
it was held that such receipt and discharge constituted no 
defence to eitber in the action against both. 

And in Drinkwater vs. Jordon, 46 Maine, the same doc- 
trine is affirmed and the reason assigned “ because it cannot 
be inferred from such a covenant that it was the intention 
of the parties to discharge the debt.? 

In Durell vs. Wendell, 8 N. H., 369, it is said “a release is 
an absolute extinguishment of the debt, while a covenant 
not to sue is not such an extinguishment, and is never a 
technical release and will never be construed as a release, 
unless it gives the covenantee a right of action, which will 
precisely countervail that to which he is liable, and unless 
also it was the intention of the parties that the last instru- 
ment should defeat the first. Courts in this way overlook 
the precise character of the instrument in order most 
readily to secure the design of the parties.” Same doctrine 
and language by Marshall, C. J., in Garreit vs. Macon, 2 ‘ 
Brock., 185; 6 Call, 308. See also Lovejoy vs. Murray, 3 
Wallace, 1. 

In Frink vs. Green and others, 5 Barb., a writing in these 
words: “I hereby exonerate Alonzo Hyde from three fifty 
dollar notes which I hold against him, and D. A. Green, 
(signed) A. P. Frink,” was held not to be a release but only 
a covenant not to sue, the consideration of which might be 
inquired into by oral evidence, and that it could not be 
made a defence to Green, nor evidence to sustain such de- 
fence, theugh the consideration be proven. 

These authorities and others too numerous to mention 
and explain here, do show that the receipt of John Jarrell, 
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Jr., can be regarded only as an agreement not to sue said 
Jarrell, and as an acknowledgement of the receipt of 75 
dollars. It was competent to prove by oral evidence what 
was the consideration of the agreement. Knox vs. Barbee, 
3 Bibb, 526; Horton’s appeal, 38 Penn., 294; Chandler vs. 
Schoonover, 14 Indiana, 324. 

As the cause of action is against all the joint trespassers 
the plaintiff may sue all or either of them at his election ; 
and he is entitled to full satisfaction, but he is entitled to 
but one satisfaction. So where there are different findings 
in the same verdict when all the trespassers are sued, the 
successful party must choose de melioribus damnis, he cannot 
claim to collect all. 

It follows then if the damages are satisfied in part by pay- 
ment or compromise with some of the defendants, the plain- 
tiff may still proceed against those who remain in the re- 
cord. And in such case it was but right and proper that 
the jury should deduct in their finding whatever sum the 
plaintiff had already received on account of the alleged tres- 
passes from any of the joint parties, who were aftewards 
dismissed. This would be the just application of the rule 
that there cannot be a double remuneration for the same 
wrong. 

This is very distinetly stated by Judge Upham, in Snow 
vs. Chandler, 10 N. H., 95. ‘It is,” he says, “that the sum 
paid was not received in satisfaction of the damages, but ( 
only in part satisfaction, and the fact that it was coupled with 
an engagement not to sue, does not alter the case. But to the 
extent of the amount paid, the defendant may avail himself 
of the arrangement.” See also Merchants’ Bank vs. Curtis, 
37 Barb., 320. 

But the ease of Ruble vs, Turner, 2 Hen. & Munf., 38, has 
been cited and relied on to show the contrary doctrine to 
that of the cases above referred to; and I am free to confess 
that it seems not only irreconcilable with the current of au- 
thorities but untenable on principle, It seems also in con- 
flict with the principle of Herrington vs, Hurkins, 1 Rob., 
591. The ease of Ruble vs, Turner was decided in 1808, and 


410 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Bloss vs. Plymale et al. 1869. 





the case Garnett vs. Macon, in 1825. The same point was 
involved in both cases, viz: whether the release of one of 
several joint parties discharged the rest from liability, and 
argued by the same learned counsel, viz: Messrs. Hay & 
Call, and yet there is not the slightest allusion that I have 
been able to discover in the latter case to the former, nor 
even by Marshall, C. J., who. reviewed the authorities and 
considered the subject with his acknowledged ability and 
learning. It can hardly be supposed the case was over- 
looked. Nor have I found it relied on or approved or even 
noticed in any of the numerous cases decided by the courts 
of other States on the same subject. I feel constrained 
therefore to hold that it does not propound the law as ap- 
plicable to this case. 

Applying then the principles deduced from the authori- 
ties reviewed, I think there was no error in permitting the 
said receipt to go to the jury, because it was legitimate to 
prove how much the plaintiff had received on account of 
the participation of the said Jarrell in the alleged trespasses, 
if the evidence should show him to have been a co-tres- 
passer, so that it might be applied by the jury to diminish 
their verdict by that amount against the rest of the defen- 
dants on the record. 

There was no error in permitting the writ to go in evi- 
dence, for it was the proper evidence to show the existence 
and date of the suit and who were the original parties. 

There was no error in permitting the declaration to go in 
evidence with the orders of dismission, for they were parts 
of the records of the case. But as the plea of not guilty 
put in issue the allegations of the declaration, and thus 
threw on the plaintiff the burthen of proving them, they 
conld not be used by the defendants as evidence to prove 
and sustain their plea of accord and satisfaction. As to 
that plea and all facts necessary to sustain it the onus probandi 
was upon them, and they could not resort to the plaintiff’s alle- 
gations in his declaration to aid them in it after having de- 
nied the same by their plea of the general issue. Conse- 
quently the allegation in the plea of accord and satisfaction, 
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that John Jarrell, Jr., was one of the joint trespassers, which 
was denied by the general replication, could not be proved 
by the allegations in the declaration that he was such joint 
trespasser with them, but which was denied by the plea of 
not guilty, and the court should so have instructed the jury 
if required; but as the plaintiff asked no such instruction 
and has chosen to rely upon his general objection to the ev- 
idence offered which was unexceptionable, as above indi- 
cated, I think there was no error in that particular of which 
the plaintiff can complain. But inasmuch as there was no 
other evidence in the cause showing the said John Jarrell, 
Jr., to have been a joint trespasser with the other defen- 
dants, an indispensable fact to sustain the plea of accord 
and satisfaction alleged to have been made with himas one 
of the joint trespassers, which was not proved, and the verdict 
on that point without evidence to warrant it, while the evi- 
dence on the general issue showed the defendants guilty. 
On that ground, therefore, if there had been no other, ver- 
dict should have been set aside. 

The court erred in refusing to give the second, third and 
fourth instructions asked by the plaintiff, and also further 
erred in giving the fourth, fifth and sixth instructions 
asked by the defendants. The court further erred in re- 
fusing to set aside the verdict, because it was contrary to the 
evidence, and because of misdirection by the court. 

The exception to the bill of exceptions as being too gen- 
eral and as obnoxious to the admonition given in the 
case of Hood vs. Maxwell, 1 W. Va., though the bill be in- 
artificially drawn in sume respects, I think the exceptions 
are sufficiently certain and specific to present the action of 
the court below in every substantial particular, and so as to 
enable this court to review its action intelligibly. 

It is also objected that the concluding statement in the 
bill that “the foregoing was all the evidence material in the 
cause,” is too vague and uncertain, because it was said that 
the opinion of the court below ought not to determine what * 
is material and what is not. But I think this substantially 
like certifying the facts proved instead of the evidence; and 
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no material fact can be supposed to have been omitted from 
a bill so certified by the court, and with the presence and 
aid of the counsel on both sides. 

I am of opinion, therefore, to reverse the judgment with 
costs and damages to the plaintiff in error, set aside the ver- 
dict and remand the cause to the circuit court of Wayne 
county for further proceedings to be had therein, in con- 
formity with the principles above indicated. 


The other judges concurred. 


JUDGMENT REVERSED, 
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Wheeling, 


JOHN RADER vs. JOHN SNYDER AND W. R. Livesay. 
January Term, 1869. 


1, A party need not have any counsel in court if he can be present to give his 
case personal attention. 


2. If a suit is brought by an attorney not qualified to practice, it is no good 
cause to dismiss it; but the attorney should himself suffer the punish- 
ment imposed by law. 


The matter in controversy in this case is apparent from 
the opinion of the judge delivering it. 


Sperry for the plaintiff in error. 
Snyder for the defendants in error. 


MaxweELL, J. An action of debt was pending in the cir- 
cuit court of Greenbrier county in the name of the plain- 
tiff in error to recover from the defendants the sum of 
641 dollars. Process had been regularly served, declara- 
tion filed, and office judgment entered at rules and the cause 
placed on'the court docket. 

The defendants, by their counsel, appeared and moved 
the court to quash the declaration and dismiss the suit, upon | 
the ground that although the declaration was signed “ plain- 
tiff,” it was in fact prepared and signed, and the suit | 
brought by Samuel Price, an attorney not authorized to 
practice law or bring suit under the law of West Virginia. 

When the motion was made James H. McGinniss, who 
had just qualified as an attorney in the court and who had 
had no previous connection with the case, appeared as coun- 
sel for the plaintiff. Joel McPherson, the clerk of the court, 
was then sworn, who proved that the memorandum at rules 
for the said suit was in the handwriting of Mr. Price, and 
that the declaration, or at least the written part thereof, as 
well as the signature thereto of the “plaintiff,” were in the 
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handwriting also of Mr. Price. Whereupon the court be- 
ing of opinion that it was sufficiently proved that the said 
suit, although nominally in the name of the plaintiff him- 
self, was in fact instituted and conducted by S. Price, as his 
attorney, who is not a licensed attorney under the law of 
this State, and that such a proceeding on the part of the 
plaintiff was an evasion and violation of the attorneys’ test 
oath, ordered the suit to be dismissed at the costs of the 
plaintiff, with leave to him to withdraw the bond on which 
the suit was brought. To the action of the court the plain- 
tiff excepted and had the facts certified. The only proof in 
the case was that the memorandum at rules for the suit, 
the written part of the declaration, and the word “ plain- 
tiff,” thereto signed, were in the handwriting of Mr. Price. 
It may be fair to suppose that the Mr. Price named in the 
evidence, is the Samuel Price meant in the motion ; the mo- 
tion was made because Samuel Price was an attorney not 
authorized to practice law or bring suits under the law. 
There is not one particle of proof that Price is an attorney 
at law, either practicing or excluded from practice by his 
failure or inability to take the lawyers’ test oath. When 
the motion was made to dismiss, the plaintiff’s counsel was 
present in court to attend to the case. The plaintiff need 
not have had any counsel if he could have been present to 
have given the case his personal attention. Moreover, if 
the suit was brought by an attorney not qualified to prac- 
tice, that was no good cause to dismiss the plaintift’s suit, 
but the attorney should himself suffer the punishment im- 
posed by law. 

It seems to me, upon the facts of this case, the order to 
dismiss was not justified, and that the same will have to be 
reversed with costs to the defendants in error, the cause re- 
instated upon the docket, and remanded for further pro- 
ceedings to be had therein. 


The remaining judges concurred. 


JUDGMENT REVERSED. 
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VHbecling. 


Rozsert M. Sis e¢ al. vs. Toe Bank oF CHARLESTON, ef al. 
January Term, 1869, 


1. The only authority for the foreign attachment in equity is given in the 11th 
section of chapter 151, Code 1860. But, unless the plaintiff’s claim be 
an equitable claim, the only remedy by attachment in equity authorized 
by this section is a suit and proceeding against a non resident debtor. 


ts 


. An attachment in equity cannot be sustained under the 2d section of chap- 
ter 151, Code 1860, against an absconding debtor, where it appears that 
the claim was purely a legal one and ought to have been enforced in a 
court of law. 


3. An endorsement of the object of the suit on a summons in equity, founded 
on an affidavit as to the non residence of some of the parties who are to 
be summoned as garnishees, which said endorsement is not directed to the 
sheriff, or any one else, and which does not require the sheriff to attach 
the estate of the defendant or to perform any other act in the premises, 
and which does not run in the name of the State as required by the con- 
stitution, has none of the essentials of a valid attachment. 


‘ 


i 
| 
| 
| 
| 
| 
4, Affidavits are stated which are held to be insufficient. | 
The matter in controversy in this cause arose between | 
creditors of the Bank of Charleston, located in Kanawha 
county. In 1861 the bank was removed by its officers to 
Lynchburg, Virginia. In September, 1865, Robert M. 
Sims made the following affidavit before the clerk of the | 
cireuit court of Kanawha county, viz: 
“ West Virginia, Kanawha county, to wit: | 
' “This day Robert M. Sims personally appeared before me, 
and made oath that the Bank of Charleston is justly in- 
debted to him in the sum of 1,620 dollars and 08 cents, with 
legal interest on 541 dollars and 29 cents, from the 27th of | 
February, 1861, and like interest on 631 dollars and 26 cents | 
from the 12th of May, 1861, and like interest on 441 dollars 





416 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Sims et al. vs. The Bank of Charleston e¢ al. 1869, 





and 53 cents from the 25th of July, 1861. That the Bank of 
Charleston has removed:and is removing its estate and ef- 
fects from the State of West Virginia, so that process of 
execution on a judgment in said suit, when it is obtained 
will be unavailing; that Henry Fitzhugh and the Dabney 
Salt Company are non residents of the State of West Vir- 
ginia. That he is informed and believes that the said Henry 
Fitzhugh, who was president of the Bank of Charleston, 
has the legal title, in himself, to a valuable tract of land 
near Ravenswood, in the county of Jackson, which he holds 
in secret trust for said bank, and that one Park is now 
_in possession of the said real estate for said Fitzhugh ; that 
he does not know the given name of the said Park. 
Teste: Jno. Stack, Clerk.” 


He also took out a summons in chancery in Kanawha 
county against the defendants named in the affidavit, on 
which was endorsed the following : 


“The object of this suit is to subject to sale a valuable 
tract of land near Ravenswood, in the county of Jackson, 
the property of the Bank of Charleston, but deeded to 
Henry Fitzhugh for purposes of trust, to satisfy a debt of 
1,620 dollars and 08 cents, with interest due from the Bank 
of Charleston to the plaintiff, and the costs, and also to sub- 
ject the rents in the hands ot the said Park, and to attach 
the said lands and rents for the purposes aforesaid, in the 
hands of said Park, and to restrain the said Fitzhugh, and 
the said bank, from selling and conveying away said tract of 
land. 

Teste : Joun Stack, Clerk.” 


He also took out a summons directed to the sheriff of 
Jackson county, in like form, and with a like endorsement 
as the summons in Kanawha county. He took an order of 
publication against Fitzhugh and the Dabney Salt Com- 
pany as non residents. 

The summons to Jackson county was returned with the 
following endorsement by the sheriff: “I, this day, by vir- 
tue of the within attachment levied the same upon 175 dol- 
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lars in the hands of Robert Park, and also upon 1,025 acres 
of land charged on the commissioner’s books of Jackson 
county, West Virginia, dated November 14th, 1865.” 

At March rules, 1866, the complainant filed his bill set- 
ting forth his claim, which consisted of the proceeds of cer- 
tain notes collected by the bank belonging to complainant, 
and alleging that the bank was established by law at 
Charleston, and was, in 1861, carried by the president, who 
was a non resident, to eastern Virginia, whence it was taken 
in 1863 to Europe. It further alleged that the land in Jack- 
son county was held for the bank in secret trust to Fitzhugh, 
the president; that Park was the agent for the sale of it 
and had some funds derived from rents and sales. It prayed 
that Fitzhugh and Park be restrained from further sales, 
and that the land be sold by order of the court to satisfy 
complainant’s debts. By leave, other parties, the firm of 
Kuhn & Co., were made defendants and another attach- 
ment was issued against the effects due the bank in their 
hands. 

James Ruffner also brought suit in chancery, in Kanawha 
county, on the 28th day of March, 1865, against the Bank 
of Charleston, as a non resident debtor, for certain deposits 


amounting to 2,250 dollars, and sued out a summons against. 


it and the Kanawha Cannel Coal Mining and Oi! Manufac- 
turing Company, seeking effects in the hands of the latter 
due the bank. As this affidavit, order of attachment and 
return in the case was not considered here, but only the 
same process in relation to the land in Jackson county, it 
is not necessary to introduce them. But the affidavit on 
which the order of attachment was predicated, aiid which 
appears to be the only one made by Ruffner, none appearing 
in the record as having been made after the filing of the 
supplemental bill, is as follows: 

“The complainant, James Ruffner, this day made oath 
before me, John Slack, clerk of the circuit court for said 
county, that the defendant, the Bank of Charleston, is in- 
debted to him in the sum of 2,250 dollars with legal interest on 
1,000 dollars, part thereof, from the 21st day of March, 1860, 
VoL. III. 27 
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until paid, and like interest on 1,250 dollars residue thereof, 
from the 2d day of May, 1861, until paid, and that the said 
claim is just, and that there is present cause of action therefor, 
and that the assets of said bank have been removed by 
Henry Fitzhugh, president of said bank, beyond the limits 
of this State, and that the president is a non resident of this 
State, having such assets in his possession, and having con- 
veyed them out of this State, and that he verily believes the 
said bank has assets in Kanawha county, where the said 
suit is pending, in the shape of debts due from sundry per- 
sons to the said bank, and perhaps otherwise.” 


By a supplemental bill filed in February, 1866, the com- 
plainant alleged the property of the bank, held by Fitzhugh 
in trust, in the land in Jackson county, and took out process 
against the bank, Fitzhugh and Park. 

The summons to Jackson county was endorsed as fol- 
lows: 

“The sheriff is hereby required ‘to attach the estate, 
debts, and effects of the within named defendant, the Bank 
of Charleston, in the county of Jackson, or that may be in 
the hands of Robert Park, due, or to become due, and par- 
ticularly a tract of land in said county, near the town ot 
Ravenswood, in the occupancy and control of the said Park, 
as agent, or tenant, of said Fitzhugh, or Bank of Charles- 
ton, and so to secure the same that said property, debts, or 
effects, shall be forthcoming, and subject to the future order 
of the court, in the within named cause, to satisfy the com- 
plainants’ claim of 2,250 dollars, with interest on 1,000 dol- 
lars, part thereof, from the 21st March, 1860, until paid, 
and like interest on 1,250 dollars, other part thereof, from 
the 2d day of May, 1861, and costs.” . 

The return was as follows: 


“ ReturN.—Executed ou Robert Park, April 16th, 1866, by 
delivering him an office copy of the within, and attached in 
his hands, as agent for lenry Fitzhugh, two hundred and 
twenty-eight dollars, and also levied upon 1,320 acres of 
land, lying on Pond creek, Grant township, Jackson county, 
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West Virginia, conveyed by A. K. and W. P. Frost to 
Henry Fitzhugh, on the 8th day of January, 1851, and re- 
corded in deed book No. 8, page 286, in said county, this 
16th day of April, 1866. 

Wo. Harroxp, Dep., 

For G. Srnxina, 8. J. C.” 

At the December term, 1867, James H. Rogers and Le- 
onora C, Rogers filed their separate petitions in the circuit 
court of Kanawha county, alleging that they had instituted 
suits against the bank and some others as garnishees in 
Jackson county, in 1865, and had levied attachments on 
the land on the Ist day of January, 1866, for certain sums 
of money due them, and that by an order of the circuit 
court of Jackson county their causes had been transferred 
to the circuit court of Kanawha. It further alleged that 
they had obtained judgments at law against the bank in 
Jackson county, in April, 1867, and that writs of fieri facias 
had been returned ‘no property, found.” The petitioners 
prayed that the four cases might be heard together and all 
questions of priority of liens be thus determined. The en- 
dorsement on the summons in both these latter original 
cases were in form and substance the same as in Sims’ case, 
as was also the return of the levy by the sheriff, except in 
the latter cases the land was accurately described, as the ev- 
idence taken in the cause showed, it being in fact land con- 
veyed to Fitzhugh by Eaton and wife, and Moore and wife, 
for the use of the bank, and known as the “ Key’s tract,” on 
Pond creek. There did not appear to be any affidavit to war- 
rant an attachment in these latter cases, and the only affida- 
vits appearing in the record were in relation to the non res- 
idence of some of the defendants upon which orders of 
publication were had. 

The court below decreed that the judgments of the 
Rogers’, had in April, 1867, had priority over the claims of 
the other parties and ordered a sale of the land in Jackson 
county to satisfy their judgment lien. It also decreed that 
the attachment of Sims was not properly sued out or served 
so as to operate as a lien, and that Ruffner’s attachment was 
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not levied or served upon the land in controversy, but upon 
another and different tract. 


Sims, and Ruffner’s administrator, appealed to this court. 


George H. Lee for the appellees. , 


BeERKsHIRE, J. Sims and Ruffner, the attaching creditors, 
who claim priority of lien on the land in controversy by 
virtue of their respective attachments, each instituted suits 
in equity against the bank of Charleston and others in the 
circuit court of Kanawha county. 

The controversy is between them and James H. and 
Leonora C. Rogers, who obtained separate judgments 
against said bank and filed their separate petitions in these 
suits, setting up their judgment liens against the land in 
controversy and claimihg priority of lien over the said at- 
tachments on account of their not having been levied on 
the land in dispute, and also because of their insufficiency. 


1. As to the attachment of Sims. 


He sued out what is claimed to be an attachment under 
the second section of the attachment law, Code of 1860, 
chap. 151, p. 645, and proceeded against the Bank of 
Charleston (his debtor) not as a non resident, but as an ab- 
sconding debtor who was removing his estate and effects 
out of this State. His suit, however, is in the nature of a for- 
eign attachment. 

The only authority for the foreign attachment is given in 
the eleventh section of the chapter just cited. But unless 
the plaintiff’s claim be an equitable claim, the only remedy 
by attachment in equity authorized by this section is in a 
suit and proceedings against a non resident debtor. It is 
not claimed in this case, however, that the Bank of Charles- 
ton, the debtor, is a non resident of this State, nor is there 
anything in the record to show it. But on the contrary, it 
is insisted here that the attachment issued under the second 
section of the attachment law before cited, and ought on 
that account to be sustained. Neither is it pretended that 
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| the claim or debt is an equitable claim: On the contrary, it 
distinctly appears that it was purely legal and could and 
ought to have been enforced and recovered in a proceeding 
at law. 

It necessarily follows, therefore, as it appears to me, that 
there was no authogity to issue an attachment in this case, 
and as a consequence there could have been no valid lien, 
. even if what is claimed to be an attachment in this case had 
: been sufficient in form and substance, and properly levied. 
! But, so far as the record discloses, I think no valid attach- 
7 ment did in fact issue. The paper claimed to be such, un- 
der which the lien on the real estate it is claimed was created, 
certainly cannot be sustained as an attachment. It is only 
a copy of the endorsement stating the object of the suit 
upon which the affidavit as to the non residence of some of 
the parties, who were to be summoned as garnishees, was 
founded. It is simply copied and endorsed by the clerk on 
the alias summons which was directed to the sheriff of Jack- 
son county; but it has none of the essentials of a valid at- 
tachment. It does not run in the name of the State of 
West Virginia as required by the constitution. It is not di- 
rected to the sheriff of Jackson county (where the land in 
controversy is situated), or any one else. Nor is the sheriff, 
or any other person, requested or required to attach the es- 
tate of the debtor or to perform any other act or do any- 
thing in the premises whatever. And, moreover, it does 
not seem to have been founded on any sufficient affidavit ; 
nor to have been levied on the land in controversy. In my 
judgment, therefore, it was clearly a nullity and no lien 
could be created under it. 

2. As to the case of Ruffner. 

In his bill he alleges that the Bank of Charleston is a non 
resident debtor; but the attachment or order of attachment 
on which he relies does not appear to have ever been levied 
on the land in controversy or the land described in the bill. 
And, besides, I think it is fatally defective because it does 
not run in the name of the State as required, nor is it 
founded on any sufficient affidavit as required by the statute, 
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For these reasons I think it was invalid and that no lien 
was or could be created by it. ; 
The decree must be affirmed with costs and damages. 


’ Judges Brown and Maxwell concurred in affirming the 
decree of the court below, on the groun@ that the affidavits 
on which the attachments were sued out were insufficient 
in all the cases, and Judge Maxwell thought the attach- 
ments were themselves bad except in the case of Rufther. 


DECREE AFFIRMED. 
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* Absent, Brown, President. 


ALBERT LAIDLEY vs. ELIZABETH HINCHMAN. 
January Term, 1869. 


1, The trust creditors in interest should be made parties to a bill by a judg- 
ment creditor to enforce his lien against the subject of the trust. 


2. A judgment creditor has a right to come into a court of equity to enforce 
his judgment lien against lands conveyed in a deed of trust prior to the 
obtaining of the judgment, subject to the debts secured by the trust; and 
after the debts secured by the trust fall due and no sale is made thereun- 
der, the court will interfere for the benefit of judgment liens younger than 
the trust,’and will direct a sale of the land, and not the equity of redemp- 
tion alone, to satisfy the debts of both classes of creditors. 


3. The debts of both trust and judgment creditors ought to be ascertained, and 
the property sold, if the rents and profits will not satisfy the liens in five 
years; and a reference, if it does not appear in the papers, ought to be 
had to determine this latter question. 


Elizabeth Hinchman, curatrix, &c., having obtained a 
judgment against Albert Laidley in the circuit court of 
Cabell county, filed a bill in August, 1865, to subject the 
real estate of the defendant to the payment of the judgment 
lien. Want of personalty to satisfy the lien was alleged in 
the bill, but it was not alleged that the rents and profits would 
not pay off the lien in five years. The bill further alleged 
a trust deed to secure one Hite in a sum due him, and also 
to indemnify him as Laidley’s security to L. B. Lawson for 
the sum of 1,000 dollars, The trustees in the deed were 
John Laidley, Sr., and H. J. Samuels, the former being 
dead his executor, John Laidley, Jr., was made a party de- 
fendant, as was also Hite, but Samuels and Lawson were 
not made parties to the bill. 

Hite answered that his debt had not been paid, and that 
he had not paid any part of the Lawson debt. The defen- 
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dant, Albert Laidley, answered, among other things not ne- 
cessary to be mentioned here, that the rents and profits of 
the real estate sought to be sold would pay off the debt in 
five years. ‘The court decreed a sale of the lands on the 
usual conditions. No reference was had to ascertain the 
value of rents and profits. The defendant, Albert Laidley 
appealed to this court alleging the following errors: 

“1, The creditor Lawson should have been made a party. 

“2. The amount due on Lawson’s debt should have been 
ascertained, to measure the trust lien of indemnity to Hite 
on that account. 

“3. The amount of Hite’s trust debt should have been 
ascertained, that bidders might know how to bid for prop- 
erty sold, subject to said incumbrances. 

“‘4, The sale should have been of the property absolutely, 
free from all incumbrances, and the proceeds applied by the 
court to pay the debts due to the parties before the court, 
and thus made a complete and final disposition of the whole 
matter, and not by piece meal. 

“¢5. For other errors apparent in the record. 

“6. There should have been an inquiry ordered, if the 
rents would pay the debts in five years.” 


No counsel appeared for the appellant. 
Stanton g¢ Allison for appellee. 


MaxweLL, J. The trust creditor, Lawson, should have 
been a party, and the amount due him, as well as the 
amount due Hite, the other trust creditor, should have been 
ascertained before a sale of the land was decreed. 

The debts provided for in the deed of trust appear to 
have been due for some time without any sale having been 
made or required to be made by the trust creditors, and the 
judgment creditor had a right to enforce her judgment at 
law against the lands conveyed in the deed of trust, subject 
to the debts secured by the trust. It is claimed, however, 
that the equity of redemption only could be sold to satisfy 
the judgment. A court of equity should not ordinarily in- 
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terfere with debts secured by deeds of trust, but when, as in 
this case, a trust is allowed to stand after the debts secured 
by it fall due, in the way of judgment liens younger than 
the trust, a court of equity ought to interfere at the instance 
of the judgment creditor for his protection. And when the 
case comes into court the parties ought to stand and be 
treated as if they both had judgment liens. The property 
ought to be sold by a decree of the court if the rents and 
profits will not satisfy the liens in five years.. Sales of 
equities of redemption should always be avoided when they 
can be. The cases referred to by counsel, of the sale of 
equities were of dry reversions where the judgment credi- 
tors could not realize anything in any other way. 

In the case under consideration the balances of the trust 
debts should have been ascertained and the decree should 
have been for the sale of the propeyty for the payment, 
first of the trust debts and the judgment debt, unless the 
rents and profits would satisfy the debts in five years, anda 
reference ought to have been directed to ascertain how that 
matter is, as it does not otherwise appear in the record. 

Nothing in this case, however, would prevent the trust 
creditors from causing a sale to be made under their deed 
of trust at any time. 

The fifth cause of error assigned is for other errors appa- 
rent in the record. This assignment is very general and 
does not point out the error intended by it, nor has the error 
been suggested here in argument. I do not propose to 
search the record for errors not specially pointed out in the 
petition or in argument, and if I have failed to notice any 
errors that may exist in the record it is because the appel- 
lant has not called attention to them. 

I think the decree complained of will have to be reversed, 
with costs to the appellant, and the cause remanded for fur- 
ther proceedings to be had therein, according to the princi- 
ples above indicated. 


Berkshire, J., concurred. 


DECREE BEVERSED. 
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Wheeling. 


JACOB HEAVENER et al. vs. JoHN GODFREY AND WIFE. 
January Term, 1869. 


In 1835, M save his two daughters, Jane and Margaret, the remnant of 1,000 
acres of land, amounting to 300 or 400 acres. Margaret desired her por- 
tion in something else and disposed of her undivided moiety to J., her 
brother. Jane married and she and her husband take possession of one 
end of the tract. J. obtains title to Margaret’s undivided moiety, and 
by agreement, in 1838, a division line is run partitioning the land be- 
tween the parties in interest, to which Jane, then married to G., never 
fully gave her consent, although she stood by and seemingly acquiesced 
in asale of J.’s portion to B. & H., in 1843, who took possession and cleared 
up to the partition line. Afterwards, in 1851, Jane and her husband 
brought suit for a partition and obtained a decree, assigning to them parts 
of the land sold by J. to B. & H. Hep: 


That the court below should have dismissed the bill, but without pre- 
judice to the rights of Jane or her heirs, as she and her heirs are 
not bound by the fraudulent acts of her husband, G., nor has she 
in any other way lost or surrendered her right to a fair and equita- 
ble partition of the land in question. 


On the 24th of June, 1851, John Godfrey, and Jane, his 
wife, filed their bill in the circuit court of Lewis county, 
against Richard Bond, Amos Heavener, and others heirs of 
John Mitchel, Sr., deceased, and the cause was procceeded 
in, in the circuit court of Lewis county until September, 
1855, when it was transferred to and docketed in the circuit 
court of Upshur county. On the 14th of August, 1835, 
John Mitchel, Sr., and father of complainant, Jane God- 
frey, executed a paper, covenanting to make his right to 
one moiety of a remnant of a certain tract of land in Lewis 
county, known as the “ Hannerman tract,” the other moiety 
having been contracted to Margaret Mitchel, another daugh- 
ter of John Mitchel, Sr. John Mitchel, Jr., a son of John 
Mitchel, Sr., became the owner of the land contracted to 
the said Margaret Mitchel. About the year 1838, John 
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Mitchel, Jr., and John Godfrey, and Jane Godfrey, his wife, 
agreed to make partition of the land, and accordingly a cer- 
tain M. G. Bush made the partition by running and estab- 
lishing the line between them. Godfrey and wife took 
possession of their end of the tract. In March, 1838, 
Richard Bond purchased a part of the remnant so owned 
and held by John Mitchel, Jr., and in May, 1848, John 
Mitchel, Jr., conveyed the same to him. Subsequent to the 
year 1838, and prior to April, 1843, Jacob Heavener pur- 
chased the residue of the part of said remnant, and on the 
26th of April, 1843, John Mitchel, Jr., conveyed the same 
to him. In June, 1851, John Godfrey and wife instituted 
suit in the circuit court of Lewis county, against the heirs 
at law of John Mitchel, Sr., for a repartition of said rem- 
nant of said tract, in which a decree was pronounced, repar- 
titioning said land and assigning a small part of the land 
conveyed to Richard Bond to Godfrey and wife, and a con- 
siderable and valuable part of the land conveyed to Jacob 
Heavener. The complainants in the bill for partition denied 
any agreement with John Mitchel, Jr., for the partition of 
said land made by Bush, or that they ever acquiesced in the 
same, or that the same was a full partition of the land be- 
tween them. Bond and Heavener, who were made defen- 
dants in the suit, answered the bill separately, setting up 
said agreement, partition, and acquiescence on the part of 
Godfrey and wife, and that said Godfrey and wife were cog- 
nizant of the purchases made by them of John Mitchel, 
Jr., of the land so surveyed and partioned by Bush between 
said Mitchel and Godfrey and wife. Depositions were taken 
in the cause by both complainants and defendants. On the 
part of the complainants in the court below, Michael G. 
Bush testified that he ran the division line that had been 
agreed on between John Godfrey and wife and John 
Mitchel. Witness was called on to run said line by John 
Godfrey and John Mitchel, but Jane Godfrey refused to 
have it run at that time or to have it run as agreed upon 
between her husband and John Mitchel. Aftewards, wit- 
ness was called on and they said they had agreed upon a 
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line satisfactory to all parties. John Godfrey and John 
Mitchel were with witness when he ran the agreed line. 
Jane came on to the ground and asked him where he had be- 
gun. Witness showed her and she said it was right. She 
went a short distance showing witness where the line had 
been agreed on, and it was run accordingly. John Godfrey 
paid half his fees and John Mitchel the other half, and all 
parties seemed satisfied with the equality of the partition. 
He then believed the partition was a fair one. It was also 
proven by David Wilson, that in a conversation with Jane 
Godfrey, in March or February, 1851, in relation to the di- 
vision of the land, she stated that the land was in the first 
place divided or set apart, by John Mitchel, her father, for 
herself and sister Margaret, and that Margaret wishing to 
have her portion in something else, desired her father to 
take back the land; that he did so; and afterwards sold 
the land designed fur Margaret to John Mitchel; that John 
Mitchel and she (Jane) settled on and agreed to a division 
line, that she was now dissatisfied with the agreed line, and 
meant to have a division made according to law; that the 
line agreed upon between her and John Mitchel was run by 
M. G. Bush, and that the agreement was witnessed by a 
written article, but that she did not know where it was. 
There was other evidence showing that all the parties were 
satisfied at the time, with the division line made by Bush, and 
also showing the relative value of the respective portions of 
the land, and that the purchases of Bond and Heavener were 
notorious in the neighborhood when made, and that about 
the time John Mitchel was selling to Heavener, and after 
he had sold to Bond, Mitchel was pressing Godfrey to sign 
the contract of division, which Godfrey refused to do, say- 
ing he never would sign it or agree to it. From the decree 
of the circuit court of Upshur, confirming the action of the 
commissioners in the partition of said land, Bond and 
Heavener obtained an appeal to this court. 


Edmiston for the appellants. 
Henry Brannon for the appellees. 
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BeERkKsHIRE, J. John Mitchell, of Lewis county, in his 
life time owned a tract of land in that county, containing 
1,000 acres, which was conveyed to him by Hanway and 
Anderson. 

Prior to August, 1835, he had sold and conveyed all of 
said tract except about 269 acres, 240 of the 1,000 acres 
having been conveyed to his son, John Mitchel, Jr. 

On the 14th of August, 1835, John Mitchel, the father, 
executed a paper in the nature of a title bond whereby he 
bound himself to make his right to one undivided half of 
the residue of the 1,000 acres to his daughter, Jane God- 
frey and her heirs, and the other half was to belong to his 
daughter, Margaret Mitchel. Mrs. Godfrey and her hus- 
band John Godfrey, had taken possession of the eastern end 
of the 269 acres some time before this, and built a house 
and made some improvements under, as she claims, a ver- 
bal promise of her father to sell her the one half of the said 
residue or remnant of the 1,000 acre tract. 

Margaret Mitchel, it appears, became dissatisfied with the 
arrangement thus made for her, and her father afterwards 
took the land back and sold it to his son, John Mitchel, and 
made other provisions for Margaret. John Mitchel, the 
father, afterwards departed this life, leaving numerous chil- 
dren and grand-children, a portion of whom afterwards 
conveyed to the said John Mitchel, Jr., the land so pur- 
chased of his father in his life time. 

Some time in the year 1838, probably in March, a parti- 
tion of the residue of the 1,000 acres was made between 
John Mitchel, Jr., and Jane and John Godfrey, and each of 
the parties took and held their respective parts thereafter 
in severalty according to the division line made at the time. 

On the 19th of March, 1838, John Mitchel, Jr., sold by metes 
and bounds, a portion of the part that fell to him in the 
partition to one John Bond up to and adjoining on part of 
the division line, and afterwards conveyed the same to him 
by deed bearing date on the 2nd day of May, 1848. And 
on the 26th of April, 1843, he conveyed the residue of his 
part to one Jacob Heavener. 
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The said Bond and Heavener each took possession and 
held and improved their respective parts up to said division 
line, without molestation or hindrance, until June, 1851, 
when this suit was instituted by Jane and John Godfrey in 
the circuit court of Lewis county for partition of the land 
in controversy between the complainants and the said Bond 
and Heavener, or his son who claimed under him. 

The bill alleges that John Mitchel, the father, in his life 
time, having told the complainant, Jane Godfrey, (then a 
widow with three children), that he would sell her the one 
half of the residue of the 1,000 acre tract, which they al- 
lege contained 300 or 400 acres, she, upon the faith of this 
promise, moved and settled on the eastern end of it, and 
built a house and made some improvements, and afterwards 
intermarried with the said John Godfrey; and that after 
this the title bond of her father, John Mitchel, was executed 
binding him to make her title to one-half of the residue of 
the 1,000 acres, and giving her sister, Margaret Mitchel, the 
other half. 

The bill charges that John Mitchel, Jr., after the death 
of his father and after the complainants had been in pos- 
session, for some time, without their knowledge, procured 
one Michael G. Bush, a surveyor, to run a division line be- 
tween them, giving to them not more than 50 or 60 acres of 
not more than equal value, exclusive of improvements, with 
the residue of said tract, and that they strenuously protested 
against the inequality of the partition at the time it was 
made and ever since. That both Bond and Heavener had 
notice when they purchased, that the land was undivided, also 
that they notified Bond when he was making his improve- 
ments that he was trespassing on their rights and they in- 
tended to bring suit, &c. 

The said Bond and Heavener filed their separate answers 
to this bill, in which they each deny that they had notice or 
knowledge at the time they respectively purchased, that the 
land was undivided, but on the contrary they each aver that 
the division was not made at the instance of John Mitchel, 
Jr., alone, but that it was made by the complainants and 























COURT OF APPEALS OF WEST VIRGINIA. 431 








Jan’y Term, Heavener et al. vs. Godfrey and wife. 1869. 








said Mitchel by mutual consent, and that they were each 
induced to purchase on the faith of this partition. And 
the said Bond avers that he made his purchase on the same 
day the division was made, and that the said Bush wit- 
nessed the title bond executed to him by John Mitchel, Jr.; 
and the said Heavener also avers that at the time he pur- 
chased his part he saw the division line and corners well 
marked, and believes John Godfrey was along at the time, 
and it was well known and notorious that said partition had 
been made by the parties; and his vendor, John Mitchel, 
had deadened the timber up to the division line before his 
purchase. That the complainants well knew of his nego- 
tiations for his purchase of, and payment for, his part of the 
land, but never, so far as he knew, made any objection or 
complaint about the division, or attempted to molest him in 
his possession of the land until this suit was instituted. 
That at one time after he had purchased he talked to com- 
plainants about the purchase of their land. That John 
Godfrey was very anxious to sell at the time and claimed 
that their part was very valuable and pointed out its many 
advantages, kc. But Mrs. Godfrey, as well as Ler son-in- 
law, who claimed an ultimate interest in it as heir, was op- 
posed to the sale. That his vendor, John Mitchel, had re- 
moved to the west and was reputed to be insolvent, and he 
claims that as the complainants knew of his purchase and 
payment of his money, on the faith of said partition, and 
never made known to him that they were dissatisfied with 
the partition made or had any claim to the part purchased 
by him, they ought not now to be allowed to disturb him 
in his possession. And the defendant Bond in like manner 
claims that he purchased in the utmost good faith upon the 
belief that the partition was fairly and honestly made, and 
entirely satisfactory to both parties at the time of his pur- 
chase and payment of his purchase money. He denies that 
complainants, or either of them, ever notified him that he 
was trespassing on their rights, and that they intended to 
bring suit, &c.; but says that at the time he was inclosing 
his part Mrs. Godfrey came along and told him he was put- 
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ting the fence slightly over on her side of the division line, 
and he thereupon set the fence to suit her pretensions and 
according to the corner and line as she claimed it, and avers 
that she expressed no dissatisfaction with the division line to 
him then or at any other time until at or about the time of the 
bringing of the suit. He also denies that he knew the par- 
tition was unequal, as alleged in the bill, but believes that 
considering the quality of the land the division was made 
equal. That he improved the land and deadened the tim- 
ber up to or near the division line soon after his purchase, 
and made valuable improvements, and paid his purchase 
money with the full knowledge of the complainants; and 
insists that he ought not now be disturbed in his possessions 
and rights by these complainants, who with a full knowl- 
edge of all these facts stood by and induced him to believe 
that all was right; and especially so as his vendor has re- 
moved to the west and is reported to be insolvent. 

Numerous depositions were taken on the question of the 
inequality of the division made by the complainants and 
John Mitchel, Jr., and the acquiescences of the com- 
plainants in said partition. 

The testimony as to the equality of the partition so made 
is conflicting, but preponderates in favor of the com- 
plainants. 

The court upon the hearing rendered a decree for parti- 
tion and appointed commissioners for the purpose, who 
proceeded to make another partition and reported that the 
former partition was unequal, and they accordingly gave to 
the complainants 35}? acres more land, making their share 
102} acres, instead of 66} as in the former partition, a part 
of the 35? acres being taken off the Bond part and the resi- 
due off of the defendant Heavener’s part. 

The report of the commissioners was confirmed by the 
final decree in the cause, which is the error complained of 
here. 

It is insisted by the appellants that, under the facts and 
circumstances of this case, they ought not now to be dis- 
turbed in their possessions, whether the partition made by 
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the complainants and John Mitchel, the appellant’s vendor, 
was equal or not. 

That the complainants, with a full knowledge of their 
own rights in the premises and of the respective purchases 
of the appellants and the payment of their purchase money 
and the making of improvements on the land, stood by and. 
failed to make known to the appellants, or either of them, 
their alleged rights and claim to the land so purchased, or 
to express any dissatisfaction with the partition so made be- 
tween them and John Mitchel, Jr., and that by their con- 
cealment of their, right, if any they had, and their ac- 
quiescence in the purchase of the appellants the complainants 
are estopped and ought not to be permitted in a court of 
equity to assert any right or title to the land in controversy, 
as to the appellees. 

No principle of equity seems to be better established, or 
is more readily applied in a court of equity, than that if a 
person knowing his own rights stands by and encourages or 
permits an innocent party to purchase his property or to 
make valuable improvements upon it without making 
known to such purchaser his rights in the property, is es- 
topped thereafter from asserting any claim to it. 1 Story’s 
Equity Jurisprudence, sections 384, 385, and authorities 
cited; 2 T. C., 422; 1 Fonbl., 151, 152. 

Do the facts and circumstances of this case bring the ap- 
pellees, or either of them, within the scope and inference of 
this doctrine? 

Although denied by them in the Dill it is made abun- 
dantly clear by the testimony in the cause, that the com- 
plainants both had knowledge of, participated in, and agreed 
to the partition made by them and John Mitchel, Jr., and 
that all parties were satisfied with it at the time it was 
made. Michael G. Bush, the surveyor who run the divi- 
sion line and whose evidence is in the record, says that he 
was called on by John Mitchel, Jr., and John Godfrey, to 
come and run the division line between said Mitchel and 
John and Jane Godfrey. That he went accordingly, but 
when he got there Mrs. Godfrey was not agreed to the line 

VoL. III. 28 
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agreed on by her husband and John Mitchel, and that he 
left without running the line at the time. That he was 
again called on in a short time thereafter, understanding 
that they had then agreed on a line that was satisfactory to 
all parties. That he went to John Godfrey’s and Mitchel 
took him hnd showed him the corner which was marked 
and agreed on by the parties as the corner of the division 
line, and commenced running, and after he had run some 
distance Mrs. Godfrey came out and inquired where he had 
commenced, and after showing her the beginning corner 
she said it was right and went on with them some distance 
and showed and told him how and where it was agreed on’ 
between her and her husband and John Mitchel the division 
between them should be, and run it accordingly. That he 
thought the division was a fair one, and if he had been 
going to make a choice between them he would not have 
known which part to take. That the hill land was not con- 
sidered valuable at that time, and that all parties seemed 
well satisfied, and John Godfrey paid one-half of the fees 
and John Mitchel the other. 

John E. Mitchel, a nephew of Jane Godfrey and John 
Mitchel, Jr., says he was present when said Bush was pre- 
paring a writing for the complainants and John Mitchel, — 
Jr., to sign in reference to this partition, and Bush asked 
the parties if they were satisfied with the division and they 
all replied that they were. That he lived within a half mile 
of complainants and of the land purchased by Bond and 
Heavener, and that they each took and held possession of 
the land from the time of their respective purchases. That 
their purchases were notorious and a general neighborhood 
talk from the time they were made, and that he never 
heard any dissatisfaction expressed by complainants in re- 
lation to the purchase of said land by the said Bond and 
Heavener. 

It is also proven by other witnesses that both Bond and 
Heavener took and held possession of their respective 
parts, and soon after their purchases deadened the timber 

up or quite up to the division line, and continued to im- 
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prove and hold up to said line without interruption until 
the institution of this suit. It is also proved that Mrs. 
Godfrey on one occasion stated that said Bush had run the 
division line between them and that the agreement as to the 
partition was witnessed by a written article, but that she 
did not know where it then was. 

Other witnesses also proved that they were well acquainted 
with the complainants; were frequently with them, but 
never heard either of them express any dissatisfaction with 
the division of the land or with the purchases of the land 
by Bond and Heavener. And it is also proved that John 
Godfrey was present at the time of Heavener’s purchase and 
made no objection to the same. 

There is no evidence in the record showing that the 
complainants, or either of them, ever made any objec- 
tion or expressed any dissatisfaction to either Bond or 
Heavener with the partition made between them and John 
Mitchel, Jr., or of the purchase of the land by Bond and 
Heavener. 

But it does appear from the evidence that on several oc- 
casions they expressed themselves to others as being dissat- 
isfied with said division on account, as they claimed, of its 
being unequal. 

From all that is disclosed in this record, therefore, I feel 
compelled to the conclusion that the complainants, and each 
of them, must be considered as occupying the position 
of a party, who, being aware of his own rights, yet stands 
by and allows his property to be purchased, paid for 
and improved by an innocent purchaser, without ma- 
king known to such purchaser his rights and claim to the 
property. 

And according to the principle of equity before adverted 
to, the conduct of the appellees in the premises amounts to 
a constructive or legal fraud, at least on the rights of the 
appellants to the land thus clearly acquired by the laches of 
the complainants. 

The next inquiry is, are they both involved and brought 
within the influence of the doctrine applicable to such cases, 
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or is the female appellee by reason of her overture shielded 
from the consequences of her own acts? Justice Story, in 
his Equity Jurisprudence, vol. 1, sec. 385, after reviewing 
and discussing the doctrine of constructive frauds in cases 
of this kind says, “Indeed cases of this sort are viewed 
with so much disfavor by courts of equity that neither in- 
fancy nor coverture will constitute any excuse for the party 
guilty of the concealment or misrepresentation, for neither 
infants nor femes coveris are privileged to practice deceptions 
or cheats on innocent persons.” Numerous authentic 
- authorities are eited by him in support of this doc- 
trine. Judge Tucker also lays down the same doctrine, 2 
T. C., 422. See also 1 Fonbl., 163, nearly accordant, and 
cases there cited. 

This then being the governing principle in cases of this 
kind, the facts and circumstances of the present case, as it 
seems to me, make it a strong one for the application of the 
doctrine; and I can see no equitable ground upon which 
after the lapse of more than twelve years’ acquiesence on 
the part of the appellees, they can claim exemption from the 
general rule in like cases. From the foregoing views, there- 
fore, lam compelled to the conclusion that the bill in this 
case should have been dismissed, instead of the decree that 
was rendered for partition. j 

But if I am in error in this view there is still another ob- 
jection urged against the decree complained of. It is in- 
sisted here that the original partition was at least binding 
as to the appellee, John Godfrey, who is still living and en- 
titled in right of his wife to the control of the land in con- 
troversy. 

It seems too well settled that in a case of voluntary par- 
tition of the wife’s land by the husband and wife and an- 
other tenant in common, parcener, or joint tenant, the hus- 
band who is sui juris will be bound even in a case where the 
wife is not, and that he will so be bound during coverture, 
or if he be tenant by the curtesey during his life; and that 
a bill filed for partition by him and wife during such cover- 
ture or life, as the case may be, should be dismissed. 
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I, therefore, think the decree should be reversed and the 
bill dismissed. 


Judges Brown and Maxwell concurred in reversing the 
decree and dismissing the bill, but without prejudice to 
the rights of Mrs. Godfrey or her heirs, as they were of 
the opinion that she was not bound by the fraudulent acts 
of her husband, nor had she in any other way lost or sur- 
rendered her right to a fair and equitable partition of the 
land in question. 


D&CREE REVERSED. 
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GAheeling. 


Tue Coat River NaviaatTIon Company ef al. vs. WILLIAM 
H. Wess. 


January Term, 1869. 


1. Where there is no replication to an answer it must be taken as true, if no 
testimony is taken by the defendant, so far at least as it is not contradicted 
by other matters in the cause introduced or relied on by the defendant. 


2. W. obtained a judgment against the C. R. N. Co. His judgment was never 

, placed on the lien docket. More than two years afterwards the company 

gave a trust to secure its creditors, including the debt due to W., which 

was therein described as the balance due on a judgment to W., “rendered 

in the United States District Court, held at Charleston, Kanawha county, 

in the spring of 1856. The balance being now about two thousand dol- 

lars.” W. filed a bill to enforce his judgment, and the defendants alleged 

a want of notice by reason of its not being docketed, and also that they 
had no actual notice of it. Hep: 


That the trustees and trust creditors claiming the benefit of the trust, 
are estopped by the recital of the deed from averring a want of 
notice of the judgment, at the time of the execution of the deed. 


3. There being nothing in the record to show that W. had any notice or 
knowledge of a judgment on a suggestion issued on an execution against 
him, whereby a part of the proceeds of the sale of the works of the com- 
pany, by the trustee, were applied to the payment of the judgment on the 
suggestion, it is held that he cannot be presumed to have accepted the pro- 
visions of the trust in consequence of this judgment on the suggestion ; 
especially as his suit had been pending for many years, to enforce his lien. 


4. A mere recital in a decree that an order of publication was returned “duly 
executed by publication in a newspaper,” &c., would not be sufficient in 
itself to establish it, if nothing else appeared in the papers of the cause 
to show how it had been executed. 


5. An order of publication, which by its date appeared to be, and was in fact, is- 
sued on a day which was not a rule day, and was not issued in term, is 
clearly without authority and is a nullity. 


6. Where there are no averments in the bill or answer, and no proofs to show 
that the rents and profits of real estate wonld not be sufficient to pay off 
the judgment sought to be enforced, in five years, it is error to proceed to 
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sell the real estate without first ascertainiug whether the rents and profits 
would pay off and satisfy the judgment in that time. 


The summons in this cause was issued August 11th, 
1860. On the same day (which it appears was not arule day) 
an order of publication was awarded against absent defen- 
dants. The order was duly published in the Kanawha 
Valley Star, published in Charleston, as appeared by the af- 
fidavit of the publisher, and was posted on the front door 
of the court-house of Kanawha county, on the 20th day 
of the same month. 

The bill which was filed at September rules, 1860, alleged 
that the complainant, William’ H. Webb, had obtained a 
judgment in the United States District Court, at Charleston, 
in April, 1856, against the Coal River Navigation Company 
for 6,313 dollars and 66 cents with interest from June 26th, 
1855. That on the 25th of October following, the defen- 
dants paid 800 dollars on the judgment, and had paid the 
further sum of 4,000 dollars on the 29th of November fol- 
lowing, and that the residue was unpaid. That the com- 
pany had executed a trust dated July 30th, 1858, to secure 
sundry creditors, including the balance of the debt due to 
the complainant on his judgment. He asked that the com- 
pany and the trustees and creditors in the trust be made 
parties defendant, and that the works of the former be sold 
to satisfy the complainant’s judgment. A copy of the deed 
of trust was filed in which the debt due the complainant 
was included as follows: **To William H. Webb, of Kan- 
awha, the balance due on a judgment rendered in the 
United States Court, held at Charleston, Kanawha county, 
in the spring of 1856. The said balance being now about 
two thousand dollars.”’ 

The company answered, admitting the judgment, and the 
trust, as alleged in the bill; that in December, 1857, by 
reason of great floods, their locks and dams were rendered | 
practically valueless; that one Henry S. Kupp agreed to 
and did furnish funds sufficient to repair the works of the 
company, and therefore the trust was given to secure him 
and other creditors of the company; that the cost of the 
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works was at the time of their destruction about 225,- 
000 dollars. The answer of the company neither admit- 
ted nor denied that the trust creditors had notice of the 
judgment, (the bill not having alleged that it was docketed 
or that the creditors in the trust had notice of it) at the 
time of the execution of the trust, but denied that the com- 
plainant had any lien on account-of his judgment, because 
the judgment was never entered on the judgment lien 
docket, as required by law. 

Kupp, who was one of the principal trust creditors, an- 
swered, expressly denying any notice of the judgment be- 
fore or at the time the trust was executed. He claimed. 
priority over all other creditors by reason of having furn- 
ished funds to the company for repairs without which the 
works would have been of little value. 

In April, 1867, the Navigation Company of Coal River, 
the successor of the Coal River Navigation Company, hav- 
ing purchased the works of the latter at the trust sale in 
1865, filed a supplemental answer, alleging that although 
the complainant had refused to receive any per centage 
arising from the proceeds of the trust sale, yet he permitted 
a judgment against him in favor of Scott, administrator, 
&c., to be paid out of the same on the suggestion issued by 
Scott against the trustee in whose hands the fund arising 
from the sale then was. It did not appear, however, by the 
exhibit filed with this answer, which was a copy of the 
judgment on the suggestion, nor otherwise in the record, 
that the complainant ever had notice of it or was cognizant 
of such suggestion. 

The circuit court of Kanawha decreed, on the 19th of 
December, 1867, that the complainant was entitled to 
enforce his lien, and that unless the defendant pay the 
amount thereof, subject to the credits, that the works of the 
latter be sold, &c. 

From this decree the defendants appealed. 


G. H. Lee for the appellants. 
Stanton g Allison for the appellee. 
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BERKSHIRE, J. The most material question presented in 
this case, is, whether the lien of the appellee’s judgment 
against the Coal River Navigation Company, under the facts 
appearing in the record, is superior to and has priority over 
the lien created by the deed of trust executed by said com- 
pany, after the date of said judgment to secure its creditors, 
the appellee being one of them and included in the trust. 

Kt is claimed on behalf of said company and its creditors 
that, as the appellee’s judgment was never entered on the 
judgment docket as required by law, he can have no lien as 
against the creditors of the company secured in said deed 
of trust, who, it is insisted, are purchasers for value with- 
out notice of the judgment. 

The bill does not allege that said judgment was ever 
docketed, or that the creditors secured in the deed of trust 
had notice of the same. 

The answer of the company neither denies nor admits 
that the trust creditors had had notice of the appellee’s 
judgment at the time of the execution of the trust, but it does 
deny that the appellee has any lien on account of his judg- 
ment and avers that he has no such lien, because the judg- 
ment was never entered on the judgment lien docket as 
required by law. 

In the answer of Henry 8. Kupp, however, one of the princi- 
cipal creditors of the company secured in the trust, it is ex- 
pressly denied that he had any notice or knowledge whatever, 
before or at the time the deed of trust was executed, of the ap- 
pellee’s judgment. And he claims priority over said judg- 
menton this account and also on account of extensive and val- 
uable repairs claimed to have been done by him, for and on 
the works of said company, for which his debt was created, 
and without which repairs it is claimed the works would have 
been of little or no value. There is no replication to either of 
their answers and they must, therefore, be taken as true (the 
defendants having taken no testimony in the cause) so far, at 
least, as they may not be contradicted by other matters in 
the cause introduced or relied on by the appellants. 

It is insisted here, by the appellee, that the trustees and 
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the creditors secured in trust had at least constructive notice 
of his judgment from what appears on the face of the deed of 
trust under which the creditors claim. 

Among the debts described and secured in the trust is 
one “to William H. Webb, of Kanawha county, the bal- 
ance due on a judgment rendered in the United States Dis- 
trict Court, held at Charleston,-Kanawha county, in the 
spring of 1866. The said balance being now about two 
thousand dollars.” 

This description, it will be seen, is quite full and accu- 
rate, and indicates with much accuracy, a knowledge of the 
- credits on said judgment and the amount due on it at the 
date of the trust. 

It seems to me, threfore, that the trustees and creditors 
claiming the benefit of the trust are clearly estopped and 
precluded by this plain and unambiguous recital in the 
deed from averring a want of notice of the appellee’s judgment 
at the time of its execution. Den vs. Carroll, 3 Johns. Cas., 
174; Carver vs. Jackson, 4 Peters, 1; Wiley and others vs. 
Given and others, 6 Grat., 277; Hannon vs. Hannah, 9 Grat., 
146; William Oliver and others vs. Piatt, 3 Howard, 333. 

But it is also insisted by the appellants that the appellee 

should be held to have accepted the provisions of the deed 
of trust and to claim under it by reason of his acquiesence 
in the payment out of the proceeds of the sale under the 
trust pending this suit, of the judgment against him in favor 
of Andrew Scott, administrator of John McGregor, amount- 
ing to 108 dollars and 04 cents, including debt, interest and 
costs. 
_ This judgment, it appears, was paid by James L. Carr, 
one of the trustees, out of the proceeds of the sale of the 
property under said deed of trust, after a judgment had. 
been rendered against him upon a suggestion of said Me- 
Gregor’s administrator and execution issued thereon. 

There is nothing in the record tending to show that the. 
appellee did acquiesce in, or have any notice or knowledge 
of the proceedings in the suggestion case or payment of the 
money, other than may be implied from the fact that the 
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proceedings were of record in the same court in which this 
suit was pending. 

From all that appears in the record, I do not think we 

‘can infer such notice and acquiescence in this proceeding 
and payment on the part of the appellee, as would require 
us to hold him, as having accepted the provisions of the 
trust and compel him to claim under it. On the contrary, 
his intention not to do so is quite apparent, for he not only 
utterly disclaims any such purpose in his bill, but it is con- 
ceded in his answer filed by ‘The Navigation Company of 
Coal River,” being the new company that succeeded to the 
original company upon the sale under the trust, that the 
appellee refused to receive any share or per centage of the 
proceeds of the sale of the property under the trust, and 
this too, many years after he had instituted his suit and 
prior to the proceedings on the suggestion. 

It is further claimed on behalf of the appellant Kupp, 
that his own debt, in equity, is to have preference to any other 
debt due from the company, inasmuch as it was created and 
accrued to him for the repairs made and done by him on its 
works, which repairs were indispensable to their restoration 
and profit. It is not perceived, however, upon what princi- 
ple of law or equity this claim could be allowed to prevail 
over the lien of the appellee’s judgment existing against the 
real estate of the company before these repairs were made. 

An objection is also urged by the appellants as to the 
proof of the proper execution of the order of publication, 
as well as to its regularity and validity. The decree com- 
plained of recites that the order of publication as to certain 
non resident defendants was returned “duly executed by 
publication in the Kanawha Valley Star, a newspaper in 
Kanawha county, Virginia, for four successive weeks, com- 

mencing on the 13th day of August, 1860.” 

If this were all the evidence in the record of the due ex- 
ecution of said order, it would be clearly insufficient, as it 
does not show a compliance with the statutory provision 
which then required that a copy of such order should also 
have been posted at the front door of the court-house 
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of the county of Kanawha, on the first day of the next 
county court after the order was entered. 

But by an affidavit of the publisher of said. paper found 
in the record it appears that the order was duly published 
in the paper, as recited in the decree, and also that a copy 
of the same was posted by the said appellant, at the front 
door of said court-house, on the first day of the next county 
court of said county after the order was entered. If there 
was no other objection to the order, therefore, there would, 
as I think, be no error in the decree, so far as it is founded 
on it, notwithstanding the recital therein, as to the due exe- 
cution of the order, would be insufficient in itself to estab- 
lish it. 4 
But the order, it appears, issued on the 11th day of Au- 
gust, 1860, and was therefore neither issued in court nor at 
rules as required by the 11th section of chapter 170, of the 
Code of 1860, p. 708, and as the clerk had no authority un- 
der the law to issue it at that time, it follows that it was a 
nullity and ought to have been disregarded by the circuit 
court. 

The remaining objection urged against the decree is that 
it was improper to decree a sale of the company’s property 
to pay said judgment without any inquiry as to the rents 
and profits of the real estate. As there is no averment in 
the bill or answers touching this question, nor proof show- 
ing that the rents and profits would not be sufficient to pay 
the judgment in five years, I think it was clearly erroneous 
to proceed to sell the property without first ascertaining 
whether the rents and profits would be sufficient to pay said 
judgment within the time required. 

Iam of opinion to reverse the decree and remand the 
cause for further proceedings. 





The other judges concurred. 





DECREE REVERSED. 
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GAbeelang. 


*Absent, BERKSHIRE, J. 





’ Sugetpy P. anp GeoraE WELTNER vs. Epwarp Riae@s. 
January Term, 1869. 


1. The act of Congress of June 30, 1864, requiring certain instruments, docu 
ments and papers to be duly stamped with a U. S. revenue stamp, are by 
said act only declared to be invalid which instruments, documents and 
papers were made, signed, issued, accepted or paid with intent to evade 
‘the provisions of the act. 


2. The act of Congress of June 30th, 1864, requiring certain instruments, doc- 
uments and papers to be stamped with a U.S. revenue stamp, and de- 
° claring such instruments, documents and papers invalid because they are 
: not so stamped, does not in terms nor by necessary import determine 
whether the same shall be admissible as evidence in a State court, when 
not so stamped. 


3. W. bought of R. apple and peach trees and grape roots to be delivered at 
a specified place ‘this fall.” R. delivers them at the place on the 22nd 
day of November, and during severe freezing weather tied in bundles 
and unwrapped, and without previous notice of the time of delivery to 
W. HEL: 


That R. had no right to deliver and require W. to receive the trees and 
roots at that unseasonable period, and that even if the time had been 
seasonable, R. should have given W. reasonable notice of the time of 
delivery, and more especially as the articles were perishable, and 
much preparation for transplanting had to be made to make them 
profitable to W. 


4. Where there is a verdict and judgment for the whole contract price of an 
article, while the action is only for not receiving it, the damage in 
such case, is only the difference between the value of thearticledelivered 
or tendered, at the place, and the contract price, and if the article then 
and there was worth the price stipulated, or nearly so, the plaintiff could 
not have sustained damage to the whole amount of the contract price; 

‘for until the article is accepted by the other party it remains the property 
of the vendor, and the verdict and judgment is erroneous. 





* He had been engaged as attorney in the cause below. 
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In May, 1865, Edward Riggs brought an action of tres- 
pass on the case in assumpsit in the circuit court of Monon- 
galia county, against Shelby P. and George Weltner. The 
declaration was founded upon the following contract: 
“September 22d, 1864. Bought of Edward Riggs two 
thousand grape roots, one year old, at 16 dollars per hun- 
dred; jsweet apples 100; falt apples 100; winter apples 
1,000; peach trees 2,000. The above trees at 16 dollars 
per hundred with a credit of three years with use; the 
same to be delivered this fall at Line ford; the above sale to 
be conditioned upon the said Riggs loaning the undersigned 
2,000 dollars for the term of three years, with use, the same 
to be secured by a deed of trust on the farm of. the under- 
signed, the interest to be paid annually. 

(Signed) ‘ SHeExBy P. WELTNER, 
GEORGE WELTNER.” 

[U. 8. stamp 5 cents. ] 

[U. S. stamp 5 cents. ] 

The declaration contained the usual common counts and 
a special count on the contract. At the August term, the 
office judgment and writ of inquiry were set aside, and the 
defendants filed a general demurrer to the declaration and 
to each count thereof, and pleaded the general issue with 
leave to file additional pleas within thirty days. The cause 
was continued until the February, term, 1867, when the de- 
murrer filed by the defendants to the plaintiff’s declaration 
was overruled, and the defendants offered to file a special 
plea in writing, to which the plaintiff objected because said 
plea was offered too late, and moved that said plea be re- 
jected. The court sustained the objections and refused to 
permit the special plea to be filed, to which opinion of the 
court the defendants excepted. 

On the trial of the cause the plaintiff offered to introduce 
as evidence the contract on which the suit was founded, to 
the introduction of which the defendants objected, on the 
ground that the same was not sufficiently stamped with a 
United States Internal Revenue stamp, as required by the 
act of Congress for such an instrument. But the court 
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was of opinion that the same was properly and sufliciently 
stamped, and overruled said objection, and allowed the con- 
tract to be read to the jury as evidence, to which opinion of the 
court the defendantsalsoexcepted. Theevidence in the cause 
showed that the plaintiff who, under the contract, was re- 
quired to deliver the trees and grape roots in the fall of 
1864, to the defendants, at Line ford, in Monongalia county, 
did not deliver them until the 22d day of November; that 
they were brought on a steamboat to New Geneva, on the 
Monongahela river, and thence transported by wagon to the 
Line ford, on Cheat river, the place of delivery, tied in 
bundles without being wrapped with straw or moss, and un- 
loaded on the bank of the river, and that the defendants 
had no notice of their delivery there until the day the 
trees were unloaded at the Line ford. That it was very 
cold and freezing when the trees arrived and for a day or 
two after, and that there was some ice formed during the 
time. 

Before the jury left bar the defendants asked for the fol- 
lowing instructions to be.given by the court to the jury: 

“The defendants, by their attorneys, ask the court to in- 
struct the jury, that before they can find for the plaintiff in 
this cause, they must first find from the evidence that the 
said plaintiff did, in fact, deliver at the Line ford, in this 
county, for the defendants, at least 2,000 grape roots of 
one year’s growth, 100 sweet apple, 100 fall apple, and 1,000 
winter apple trees, and 2,000 peach trees, as respectively 
specified in the contract sued on; and that said trees and 
grape roots were so delivered in proper care and condition, 
and within the proper or ordinary season for planting that 
fall, to wit: the fall of 1864—in this locality, or latitude.” 
And, No. 2: 

“The defendants, by their attorneys, ask the court to in- 
struct the jury, that before they can find a verdict for the 
plaintiff in this cause, they must find from the evidence 
that the plaintiff did, in fact, deliver at the Line ford, in 
this county, for the defendants, at least 2,000 grape 
roots, of one year’s growth, 100 sweet apple, 100 fall apple, 
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and 1,000 winter apple trees, and 2,000 peach trees, as re- 
spectively specified in the contract sued on; and that said 
grape roots and trees were so delivered in the proper case 
and condition, and within the proper or ordinary season for 
fall delivery of such trees and roots in this locality or lati- 
tude.” 

But the court refused to give each and both of said in- 
structions, or to allow the same to go to the jury. To 
which opinion of the court the defendants excepted. 

The jury assessed the plaintiff’s damages at 832 dollars. 

The defendants moved the court to set aside the verdict 
and grant them a new trial on the ground that the verdict 
was contrary to the evidence. This motion was overruled 
and judgment rendered upon the verdict of the jury. To 
the opinion overruling the motion for a new trial, the de- 
fendants also excepted. 


Keck for the plaintiffs in error. 
Brown § Richardson for defendant in error. 


Brown, President. This was an action of assumpsit to re- 
cover damages for the refusal of the defendants to receive and 
pay for divers fruit trees and grape vines alleged to have 
been delivered or tendered by the plaintiff on contract. 

I think the demurrer to the declaration was properly 
overruled, because the declaration states a case distinctly 
and formally. 

The special plea was properly rejected, it being substan- 
tially the general issue which had been pleaded. To the 
objection of the written contract as void for the want of the 
proper stamp several answers may be given. 

Ist. It was stamped with two five cent revenue stamps, 
when the act of Congress of June 30th, 1864, (the contract . 
being dated September 22nd, 1864,) required only one stamp 
of five cents. 

2nd. The act only declared invalid those instruments, 
documents, and papers which were made, sigued or issued, 
accepted or paid, without being duly stamped, with intent 
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to evade the provisions of the act, and there is no evidence 
of any such intent. 

8rd. Without expressing any opinion as to the validity of 
the act or the competency of Congress. to pass any act de- 
termining what evidence shall be admissible in the State 
courts, it is sufficient in the present case to say, that when 
Congress shall so declare in express terms, it will then be 
time enough to consider the subject. . It would not be be- 
coming to suppose Congress intended by implication or 
doubtful construction to assert such high prerogative save 
over the courts of the national government. 

In this view of the case the act of Congress does not in 
terms nor by necessary import relate to the State courts; 
and this view of the case is fully sustained by the repeated 
decisions of the supreme court of Massachusetts, in the case 
of Carpenter vs. Snelling, 97 Mass., 452, and Lynch vs. Morse, 
1b, 458. That court inthe former case said, “this provision 
can have full operation and effect if construed as intended 
to apply to those courts only which have been established 
under the constitution of the United States, and by acts of 
Congress, over which the Federal legislature can legiti- 
mately exercise control, and to which they can properly 
prescribe rules regulating the course of justice and the mode 
of administering justice. We are not disposed to give a 
broader interpretation to the statute. We entertain grave 
doubts whether it is within the constitutional authority of 
Congress to enact rules regulating the competency of evi- 
dence on the trial of cases in the courts of the several 
States, which shall be obligatory upon them. We are not 
aware that the existence of such a power has ever been 
judicially sanctioned. . There are numerous and weighty 
arguments against its existence. We cannot hold that 
there was an intention to exercise it where, as in the provi- 
sion now under consideration, the language is fairly suscep- 
tible of a meaning which will give it full operation and ef- 
fect within the recognized scope of the constitutional au- 
thority of Congress.” 

Another question to be determined is, whether the under- 
VoL, III. 29 
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taking to deliver apple trees, peach trees and grape vines 
in the county of Monongalia ‘this fall,” will authorize and 
secure to the party the right to deliver till the last of the 
fall months without the consent of the other party, or 
whether it is limited to the last of the full season suited to 
transplanting such trees, and usually adopted by nurserymen 
and the parties planting such trees in this latitude. 

The object in view must weigh in giving construction to 
the language of the parties whose intention is supposed to 
be expressed in the terms used. Had the undertaking been 
to deliver such trees in the spring, no one would pretend it 
might be done uutil the last of the spring months, for that 
would defeat the object in view, and no prudent and sensi- 
ble man would attempt to transplant trees to the last of 
May, when they would almost svvely die. In such a case 
there can be no doubt that an undertaking to deliver in the 
spring would be held to mean that part of the spring pro- 
perly suited and usually adopted for transplanting such trees. 
And the same rule must equally apply in the case of an un- 
dertaking, as in the present, to deliver in the fall. 

The trees in question were delivered, or alleged to be de- 
livered, on the 22nd day of November, and the weight of the 
testimony shows that to be later than the proper and usual 
fall season for such purpose. 

The plaintiff then had ao right to deliver and require the 

defendants to receive the articles in question at that unsea- 
sonable period, as well as unseasonable and inclement in 
fact. 
But even if it had been in time, where no day was speci- 
fied, and the plaintiff might at his option select within the 
limited period of the fall the day of delivery, he should give 
to the other party reasonable notice. And more especially 
would this be necessary in the ease of perishable articles 
which must be provided for promptly or be lost, and where 
much preparation may be required for the purpose. But 
no such notice was given in time in this case. 

But there is still another fatal objection to the verdict and 
judgment inthis ¢ase, and that is, the recovery is for the whole 
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contract price of the articles, while the action is only for not 
receiving, and the damage in such case is only the difference 
between the value of the articles delivered or tendered at the 
place, and thecontract price. Andifthe articles then and there 
were worth the price stipulated, or nearly so, the plaintiff could 
not have sustained damage to the whole amount of the con- 
tract price, for until the articles are accepted by the other 
party they remain the property of ‘tke vendor. And if 
they were worth nothing at the time and place of delivery, 
(as seems to be assumed by the verdict and judgment in 
this case) it is very strong, corroborative evidence in sup- 
port of the proof that the season proper for delivery had 
passed and the value of the articles depreciated, if not 
wholly destroyed, by the conduet of the plaintiff. 

For the foregoing reasons, I think that the objection to 
the admission to the paper of September 22nd, 1864, re- 
lating to the purchase of trees, &c., signed by the defen- 
dants, as evidence to the jury, was properly overruled. 

And the defendant’s two instructions, based on the as- 
sumption that the jury to find for the plaintiff must first 
find from the evidence that the plaintiff did, in fact, deliver, 

ve., were properly refused, because the plaintiff was only 
bound to prove the allegations of his declaration, and they 
were not that he delivered, but that he tendered and offered to 
deliver then and there, &c. 

The verdict was not sustained by the evidence, and the 
court erred in overruling the motion to set it aside. 

I think, therefore, that the judgment of the court below 
should be reversed with costs, the verdict set aside, and the 
cause remanded with instructions to grant the defendants a 
new trial if asked, and for further proceedings to be had 
therein, in conformity with the principles above indicated. 


Maxwell, J., coneurred. 


JUDGMENT REVERSED. 
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If a bill of exceptions is taken to instructions to the jury, and the facts of 
the case are not set forth therein,, this court will not decide upon the cor- 
rectness of the instructions, as the presumption is that the court below 
decided correctly where the contrary does not appear. . 








te 


The act of December 13th, 1792, required deeds to be acknowledged by the 
parties who sealed and delivered them, or be proved by three witnesses, 
&c., before the general court, &., and where it is certified that a deed 
was “signed, sealed, and acknowledged,” without stating that it was so 
done by the grantors by name, it is a substantial compliance with the act. 









3. When the certificate on a deed shows that it was properly acknowledged 
before a competent court and ordered to be recorded, under the act of 
December 13th, 1792, which prescribes the mode of acknowledgment “be- 
fore the general court or the court of the district, &c., wherein the land 
or some part thereof laid, and be lodged with the clerk of such court to 
be there recorded,” the presumption arises that the deed was ledged with 
the clerk to be recorded. 






















4. A deed for land in this State, acknowledged in another State, by part of 
the grantors, in such manner that it might be admitted to record in this 
State, but is not recorded, may be given in evidence on a trial of eject- 
ment as to the parties by whom it had been acknowledged. But whether 
in such action after such deed is admitted, to sustain the plaintiff’s title, 
it has any effect, as an unrecorded deed, against the defendant, is a ques- 
tion to be determined, if raised, by instructions or otherwise. 








A certificate on a deed that it was “signed, sealed and delivered in the 


presence of the court,” is equivalent to an acknowledgment, and is a sub- 
stantial compliance with the act of 1792. 


or 





. When the trial of a cause is progressing, a party to it cannot be required 
to take a deposition to be used in the cause, during a temporary adjourn- 
ment of the court, at a point so distant from the court-house that he cannot 
attend the taking of the deposition, and then get to the court-house by 
the time the case is to be proceeded with. 


o 





~ * He had been engaged in the cause below. 
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7. It was error to admit a copy of a record of another case, on a trial, as re- 
butting testimony to contradict a witness who had not testified in respect 
to the fact that such record did or did not exist, or that a verdict shown 
in such record to have been found, had or had not been rendered. Neither 
can a record be admitted to prove any allegation or fact upon which the 
verdict of the jury, shown in the record, must be supposed to have been 
rendered. ; : 


Jarvis Postlewait and Albert Postlewait brought an ac- 
tion of ejectment in the circuit court of Monongalia county, 
in June, 1865, against John Wise, to recover a certain tract 
of land in that county.s A trial was had in February, 1868, 
and a verdict and judgment was rendered for the plaintiffs. 

The plaintiffs claimed,title by patents to Denune Howard, 
dated October 12th, 1789, and Davis Shockley, dated March 
13th, 1805, and by deeds from them to William Postlewait, 
the grand-father of the plaintiffs, whose immediate heirs 
conveyed to the plaintiffs. 

The defendant claimed title through a patent granted to 
Samuel Lemley, on the first day of August, 1856. 

On the trial the plaintiff offered several deeds, in tracing 
his title to Howard and Shockley, which were objected to 
by the defendant on the ground of inforntal and imperfect 
acknowledgements and certificates of recordation. The 
first was a copy of a deed from Howard to James Buchanan, 
dated April 15th, 1796, to which was appended the follow- 
ing: ‘Signed, sealed and delivered in the presence of the 
court; Attest, John Evans, clerk M.C. At a court held 
for Monongalia county, August term, 1796, a deed of 
bargain and sale from Denune Howard and Ann, his wife, to 
James Buchanan, for 63 acres of land, was produced in 
court, acknowledged and admitted to record.” 

The second was a copy of a deed from James Buchanan 
to Davis Shockley, dated May 15th, 1797, to which was ap- 
pended the following: “Signed, sealed and delivered in the 
presence of Alexander Hawthorn, Alexander Beatty, Thomas 
McKinly.” ‘ Ata court held for Monongalia county, June 
term, 1797, a deed of bargain and sale from James 
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Buchanan and Sarah, his wife, to Davis Shockley, for 363 
acres of land, was produced in open court, acknowledged 
and ordered to be recorded.” The other deeds were sub- 
stantially the same in regard to form of acknowledgment 
and admission, except one from Henry Barrackman to Wil- 
liam Postlewait, the ancestor, dated September 11th, 1509, 
to which was appended the following: ‘Signed, sealed and 
delivered in the presence of —”’ ‘Ata circuit court held for 
Monongalia county, September term, 1809, this deed froin 
Henry Barrackman and Abigail, his wife, to William Pos- 
tlewait, was produced in court and.sacknowledged by the 
said Henry and Abigail, his wife, and is ordered to be re- 
corded, the said Abigail being first privately examined as 
the law directs and assenting thereto. Teste: N. Evans, 
C. M. C.” 

The court overruled the defendant’s objections, and he 
thereupon excepted. 

The plaintiff further offered in evidence a deed from Jo- 
seph Postlewait and eight others, heirs at law of William 
Postlewait, to the plaintiffs, dated June 10th, 1856, for the 
land in controversy. This deed had been acknowledged by 
all the parties thereto except one Asbury Long, (all of the 
grantors lived out of the State), before justices of the peace 
in the State of Ohio, who had been certified as such by the 
clerk of the court of common pleas in the counties in which 
they separately acted, but it had not been admitted to re- 
cord at the time of the trial. The defendant objected to the 
introduction of this deed on the ground of its not being re- 
corded, or admitted to record, or legally acknowledged, but 
the objection being overruled he excepted. 

The plaintiff introduced another deed, ip tracing his title, 
dated April 15th, 1796, signed by Denune Howard and wife, 
to William Hogue, to which was appended the. following: 
**Signed, sealed and delivered in the presence of the court. 
Attest: John Evans, Clerk. A Copy, Teste: A. L. Wade, 
Recorder.” And this was all that appeared in relation to 
the acknowledgement and recordation of it. To which the 
defendant also objected because it did not appear in the 
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premises of the deed who were the grantors, and ‘because it 
was not legally and sufficiently acknowledged and was im- 
properly admitted to record. But the court overruled the 
objection, and the defendant again excepted. 

The defendant also excepted to the admission of a depo- 
‘ sition permitted to be read by the plaintiffs, the facts in re- 
lation to which are stated by the judge deciding the case 
here, in his opinion. 

He also excepted to the admission of a copy of the re- 
cord of an action of unlawful detainer, in which William 
Postlewait was plaintiff and one Henry Barrackman was 
defendant, as rebutting testimony, in relation to which the 
facts are also stated in the opinion of the judge as before » 
mentioned. 

There was a further bill of exceptions in the record, taken 
by the defendant, for alleged erroneous instructions given 
to the jury at the instance of the plaintiffs, but as the facts 
in the case were not embraced in the bill of exceptions, this 
court did not consider it. 

The defendant applied to this court for a writ of super- 
sedeas which was granted. 


A. F. Haymond for the plaintiff in error. 
P. H. Keck and N. Richardson for defendants in error. 


MaxweLL, J. The first ground of error assigned is, that 
the court erred in giving each of the instructions asked for 
by the plaiutifts below. The facts of the case are not stated 

.and I cannot undertake to decide whether the court did 
right.or wrong, but the presumption is, as the contrary, does 
not appear, that the court decided correctly. Shepherd vs. 
MeQuilken, 2W. Va. Rep., 90; Fitzhugh vs. Fitzhugh, 11 Grat., 
300. 

The second and third causes of error are that the five 
several copies of deeds mentioned in the defendant’s second 
and third bills of exceptions were improperly admitted in ev- 
idence. They all appear to be copies of deeds from. the re- 
cords of the county of Monongalia. . It appears from the 
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copies that each and every one of the five deeds was ac- 
knowledged in the court of Monongalia county, and ad- 
mitted to record, or ordered to be recorded. These deeds 
were admitted to record under the act of December 13th, 
1792. That act required a deed to be acknowledged by the 
party or parties who shall have sealed and delivered it, or 
be proved by three witnesses to be his or her act, before the 
general court or the court of that district, county, city or 
corporation in which the land is situated. It appears that 
these deeds were all acknowledged before the court, but it 
does not affirmatively appear that they were acknowledged 
by the respective grantors. Is this a sufficient compliance 
with the statute under which the deeds were recorded to au- 
thorize the copies to be giveninevidence? A substantial com- 
pliance with the actisall thatis necessary. When itis certified 
that the deeds were acknowledged, the only reasonable con- 
struction to be given to the terms used is, to hold that they 
were acknowledged by the parties whose names are signed 
to them, as any other construction would render the ac- 
knowledgements ineffectual. One of the acknowledge- 
ments, however, shows in terms that one of the deeds was 
acknowledged by the person whose name is signed to it. I 
think these five deeds were all properly admitted. 

It is also claimed that there was error in admitting the 
deed from Henry Barrackman and wife to William Postle- 
wait, mentioned in the defendant’s third bill of exceptions, 
for the reason that said deed was not legally acknowledged 
or recorded. The deed bears*date on the 11th day of Sep- 
tember, 1809, aud was acknowledged by Henry Barrack- - 
man ‘in the circuit court of Monongalia county during the 
same month, and ordered to be recorded. 

The deed, therefore, appears to have been properly ac- 
knowledged, but it does not appear to have been recorded. 
The act of 1792 did not require a deed to be recorded to 
pass au estate of inheritance, but only required it to be ac- 
knowledged in the manner therein prescribed “ before the 
general court, or the court of that district, county, city or 
corporation in which the land conveyed, or some part 
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thereof, lieth, or in the manner hereinafter directed,” &c., 
‘‘and be lodged with the clerk of such court to be there re- 
corded.” 

The conveyance is for a tract of land described as being 
in Monongalia county, and is acknowledged by the grantor, 
Henry Barrackman, before the circuit court of the same 
connty, and ordered to be recorded. The acknowledgement 
and the order to record the deed are endorsed upon it by 
the clerk of the court, and it requires no stretch of the im- 
agination to suppose that the deed was lodged with him to 
be recorded. It seems to me, therefore, that the deed was 
properly admitted in evidence. 

The fifth ground of error assigned is in admitting in evi- 
dence the deed mentioned in the defendant’s fourth bill of 
exceptions from Joseph Postlewait and others to the plain- 
tiffs. This is a deed executed in the State of Ohio, by nine 
different persons, some of whom are married women, and 
properly acknowledged by all the grantors whose names are 
signed thereto, except Asbury Long; but at the time of the 
trial the deed had not been admitted to record, although 
there is an endorsement of the recordereof Monongalia 
county at the foot of the deed showing that it has since 
been admitted to record. How or by whom the deed was 
improperly withdrawn from the papers of this case does 
not appear. But admitting the deed to record after the 
trial would not help the deed if it was not proper evidence 
when admitted. The 17th section of chapter 176, Code of 
Virginia, p. 724, provides that ‘‘every deed or power of at- 
torney executed out of this State, the acknowledgment or | 
proof of which is certified so that it might be admitted to 
record under chapter 121” of the same Code, ‘shall be evi- 
dence in any court in the State.” 

The deed I think was properly admitted as to ail the par- 
ties by whom it was acknowledged. Whether it had any 
effect as an unrecorded deed as against the defendant, is an- 
other question entirely, to be determined, if raised, after the 
deed was admitted by instruction or otherwise. 

The-sixth ground of error is that the court erred in ad- 
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mitting in evidence the copy of a deed from Denune 
Howard and wife, to William Hogue, mentioned in defen- 
fendant’s fifth bill of exceptions. This deed bears date 
April 15th, 1797. It has the endorsement at the fvot of it, 
“signed, sealed and delivered in presence of the court. 
Attest: John Evans, Clerk. A Copy, Teste: A. L. Wade, 
Recorder.” - 

It seems to me that this is a substantial compliance with 
the act of 1792, requiring conveyances to be acknowledged. 
To sign, seal and deliver a deed must be equivalent to ac- 
knowledging it. The copy was, therefore, properly admit- 
ted to evidence. 

The next error claimed is in admitting as evidence, in be- 
half of the plaintiffs, the deposition of Joseph Wade. 

During the progress of the trial it became necessary for 
the plaintiffs, from the course of the evidence offered by the 
defendant, to give, if he could, rebutting evidence. After it 
became necessary to offer this rebutting evidence the court 
adjourned the jury in the case, on the 8th of February, until 
the next morning at nine o’clock, as appears from the re- 
cord. The 8th day being Saturday the jury stood adjourned 
until Monday morning at nine o’clock, when the jury ap- 
peared according to its adjournment. After the adjourn- 
ment of the court on Saturday, and as appears, a few min- 
utes before five o’clock in the evening, the notice was 
served on the defendant to take the deposition on Monday 
morning, between six and eight o’clock. The deposition 
was accordingly taken and closed about five minutes before 
eight o’clock on Monday morning. The deposition was 
taken by a notary public, neither the plaintiffs nor defen- 
dant being present. It appears that the defendant Wise 
lives about eight miles from Morgantown, and that. the wit- 
ness Wade lives about two and a half miles from him, and 
that the roads were icy and bad. It also sufficiently ap- 
pears that' the witness was too old and feeble in the then 
condition of the road to go to Morgantown as a witness. 

The defendant objected to the reading of the deposition, 
because the notice was not reasonable, and because it did 
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not satisfactorily appear that the witness was unable to at- 
tend the court, but the court allowed the deposition to be 
read. | 

The jury in the case had been adjourned to meet at nine 
o’clock, and the defendant had the right to be present in the 
court at that time. It is hardly probable, but it is possible, 
that he might have gone from the place of taking the de- 
position to the court-house after the deposition was closed, 
by the time the jury was to meet to go on with the case. 
The agent of the plaintiff who was carrying on the suit for 
them, was not present at the taking of the deposition, and 
this is a strong circumstance to show that the place of 
taking the deposition was‘so far away that he could not, af- 
ter it was closed, get to the court-house in time to go on 
with the case. 

In the case of Fant vs. Miller & Mayhew, 17 Grat., 187, it 
was held “that a party has a right to be personally present 
when depositions are taken by his adversary, and that a no- 
tice which does not afford him an opportunity of being so, 
is insufficient.” 

In the case of Waters’ heirs vs. Hornson, 4 Bibb., 87, it 
was held that a notice to take depositions “ which cannot be 
attended to by the party interested, except by the agency of 
others, cannot be deemed a reasonable notice.” 

In the ease of Unis etal. vs. Charleton’s adm’r et at., 12 Grat., 
484, it was held where the defendents could not have at- 
tended at the place where the deposition was taken, and 
then have reached the court by the commencement of the 
term at which the case was expected to be tried, the depo- 
sition was properly excluded. Upon the authority of these 
cases it seems to me that the deposition of Wade was im- 
. properly admitted, because the defendant could not have at- 
tended at the time and place of taking it and then have got 
to the court-house by the time the case was to be proceeded 
with. 

It does not appear either but that the same fact might 
have been proved by some other witness whose personal at- 
tendance might have been procured, nor did he ask the 
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court to delay the cause to enable him to take the deposi- 
tion. 

The eighth ground of error assigned is in admitting as 
evidence, in behalf of the plaintiffs, a copy of the record in 
the case of unlawful entry and detainer of William Postle- 
wait against Henry Barrackman, mentioned in the defen- 
dant’s eighth bill of exceptions. The defendant in the un- 
lawful detainer, Barrackman, was a witness for the defen- 
dant, Wise, in the court below, and the record of the un- 
lawful detainer case was given in evidence to contradict the 
witness. The witness had not testified in respect to the fact 
that such record did or did not exist, or that the verdict 
shown in such record to have been found had or had not 
been rendered. The record could not be admitted or used 
as evidence to prove any allegation or fact upon which the 
verdict of the jury shown in the record must be supposed to 
have been rendered. Stincheomb vs. Marsh, 15 Grat., 202, 
1 Greenl. Ev., sections 538, 539; 1 Stark. Ev., p. 196. 

I think the record was, therefore, improperly admitted in 
evidence. 

For the errors in admitting in evidence the record of the ' 
unlawful detaiuer case, and the deposition of the witness, 
Wade, it seems to me the judgment complained of ought 
to be reversed, with costs to the plaintiff in error, the ver- 
dict of the jury set aside, and the cause remanded for a 
new trial to be had therein. 


President Brown concurred. 


JUDGMENT REVERSED. The supersedeas not having been 
granted within the sixty days allowed by the court below, 
and the plaintiffs below having been put in possession un- 
der the judgment, a writ of restitution was ordered by this 
court to put the defendant below again in possession. 
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Wheeling. 


CHARLES WINTERNITzZ & Son vs. JacoB HyLanp AND G. W. 
RAMER. 


January Term, 1869. 


. It is competent to establish by evidence in pais whether the people of a 
county not specifically mentioned in the President’s proclamation of Au- 
gust 16th, 1861, declaring certain States and parts of States in insurrec- 
tion, maintained a loyal adhesion to the constitution and Union. 


. The people of the county of Berkeley maintained a loyal adhesion to the 
constitution and Union at the date of the proclamation of August 16th, 
1861, and were, therefore, excepted from the operation thereof as against 
parties in insurrection and rebellion, and were inhibited from commercial 
intercourse with parties engaged therein as public enemies of the United 
States. 


. It does not matter that at the time of the sale of the goods in this case, 
which was made in Berkeley county in September, 1861, that the rebel 
authorities were in military control and possession of the territory of the 
same, 


The declaration in this case was filed at December rules, 
1867, in the clerk’s office of the circuit court of Berkeley 
county, by Charles Winternitz & Son, against Jacob Hyland 
and George W. Ramer. The action was covenant, and the 
paper sued out was in the following words: 

“This article of agreement, made this 21st day of Sep- 
tember, 1861, between Charles Winternitz & Son, of the 
first part, and Jacob Highland, of the second part, wit- 
nesseth: that the parties of the first part have this day sold 
to the parties of the second part their entire stock of 
goods,—coats, pants, vestings, boots, shoes, &c. 

‘“‘ The conditions of the above sale are as follows: The said 
stock of goods is to be moved from this place (Martinsburg) 
to Richmond, at the exclusive cost of the party of the 
second part; upon the arrival of the goods in the city of 
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Richmond, if the goods come up to the statement as repre- 
sented by the bill of said goods, the party of the second 
part, with George Ramer, of the county of Berkeley, as se- 
curity, was himself to pay the amount for which the bill 
calls for, 7. ¢., the Baltimore cost of said goods, except the 
boots and shoes, for which the party of the second part is to 
pay ten per cent. above cost. . 

‘** Witness the following signatures and seals, the day and 
year first above written. 

*‘Jacos HyLanp, [seal.] 
“GrorcE W. Ramer. _[seal.]”’ 

The declaration alleged the sale and delivery of the goods, 
and that the value of the same was 2,241 dollars and 43 
cents. The defendant, Ramer, who was surety for Hyland, 
pleaded that at the time of the sale and contract a civil war 
existed between the United States and the people of certain 
States styling themselves the Confederate States of America, 
and that prior to the contract and sale, in pursuance of the 
law of nations and an act of Congress passed July 13th, 
1861, the President of the United States had issued a proc- 
lamation, declaring the State of Virginia, except the inhab- 
itants of that part of the State lying west of the Allegheny 
mountains, and of such other parts thereof as maintained a 
loyal adhesion to the Union and constitution, to be in a 
state of insurrection, and that all commercial intercourse 
between the same and the inhabitants thereof, with the 
exceptions mentioned, should be deemed unlawful; and 
that the plaintiffs having full notice of the proclamation, 
with the intent to vielate the law and frustrate the policy 
of the government in suppressing the insurrection, sold the 
goods mentioned in the agreement, with the agreement and 
express understanding that they were to be taken from 
Martinsburg, in the county of Berkeley, which county was 
at the. date of the proclamation a county maintaining a 
loyal adhesion to the Union and constitution, to Richmond, 
in the State of Virginia, to be sold and disposed of for the 
use and benefit of the inhabitants thereof who were in in- 
surrection against the government of the United States; 
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and that the said contract was totally null and void as being 
made in violation of the law of Congress and the proclama- 
tion of the President made in pursuance . thereof, and 
against public policy. 

The plaintiffs replied specially that, at the time of the sale, 
they were residents of Martinsburg; that the proclamation 
did declare, &c., as alleged in the plea. That by virtue of 
the proclamation the town of Martinsburg, and the county of 
Berkeley, were in insurrection against the government of 
the United States, and were then not occupied or controlled 
by the forces of the United States. That the goods were 
sold and delivered iu the town and county mentioned, and 
that they were transported to Richmond. That the plain- 
tiffs were wholly ignorant of the purposes to which the 
goods were to be used and applied; that the city of Rich- 
mond and all the country between there and the town 
of Martinsburg, were at date of sale and delivery, in a state 
of insurrection, and was not then occupied or controlled by 
the military forces of the United States, and that it was law- 
ful to sell the goods at the time and in the manner they did 
so. That at the time of the sale the county of Berkeley, 
the town of Martinsburg, and all the territory and country 
betweeen there and Richmond, were within the military lines 
and control of the rebel authorities and not, by operation 
of law or the proclamation, excepted from*the States and 
parts thereof in insurrection and rebellion. 

To this special replication defendant Ramer rejoined, that 
at the time of the sale, the county of Berkeley was main- 
taining a loyal adhesion to the Union and Constitution, and 
that the goods were sold in violation of law, the proclama- 
tion of the President, and public policy. 

A trial was had in May, 1868, and verdict for the defen- 
Gant. : 

On the trial the plaintiff offered in evidence the covenant, 
and the evidence of sundry witnesses to prove the sale, and 
the occupancy of the county of Berkeley at the date 
thereof by the rebel forces; that the goods were delivered 
to Hyland and taken to Richmond; that the rebels were in 
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possession of the country from Martinsburg to Richmond 
at the date of sale and within the rebel lines at all times 
from the sale until they arrived at the last named place. He 
also introduced the proclamations of the President of Au- 
gust, 1861, and first of January, 1863. 

The defendant thereupon offered to prove, as a matter of 
fact, that the citizens of Martinsburg and of Berkeley 
county were, at the date of the President’s proclamation of 
August 16th, 1861, and at the date of the sale, maintaining 
such loyal adhesion to the Constitution and Union as was con- 
templated in the proclamation, and as exempted and excepted 
Berkeley county from States and parts of States detlared 
to bein rebellion. To the introduction of this testimony 
the plaintiffs objected, but the court overruling them, they ex- 
cepted. The defendant then, by permission of the court, in- 
troduced other witnesses, who proved that, on the 16th of 
August, 1861, and before and after that time, a large ma- 
jority of the inhabitants of Berkeley county were Union men 
in sentiment and in favor of maintaining the authority of 
the government of the United States, and in the opinion of 
the witnesses the inhabitants of the county maintained a 
loyal adhesion to the Constitution and Union at the time of 
the proclamation. To which the plaintiffs excepted. It 
was also proven that courts were held in the county by jus- 
tices who recognized the authority of the rebel government 
_ during the months of August and September, 1861. 

The plaintiffs moved for a new trial upon the ground of 
the admission of the testimony of the defendant, which the 
court refused, and plaintiffs again excepted. 


Stanton § Allison for the plaintiffs in error. 


This was an action of covenant for a contract under seal 
for the price of certain goods sold by the plaintiffs to defen® 
dant Hyland, the defendant Ramer binding himself as se- 
curity for the payment of the money. The defendant 
pleaded in substance that the goods were sold to public ene- 
mies in violation of public policy and the act of July 18th, 
1861, and the President’s proclamation of August 14th, 
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1861. To this the plaintiffs replied specially, that the goods 
were sold at Martinsburg to be transported from thence to 
Richmond, and that Martinsburg and Richmond were bothin 
insurrection against the government of the United States, 
and were both within the lines of the rebel army. The de- 
fendant rejoined that at the time, the town of Martinsburg, 
and the county of Berkeley, maintained a loyal adhesion to 
the government of the United States, upon which issue was 
joined. 

Thus it will be seen that the pleading resulted in an issue 
as to the legal status of the town of Martinsburg at the time 
of the sale. This the defendants endeavored to maintain 
by parol evidence, that before, at the time, and after the 
said goods were sold, a large majorjty of the inhabitants of 
Berkeley county were Union men; to which the plaintiffs 
objected, but the evidence was allowed and a verdict found 
for the defendants. 

The facts proved upon the trial are all in the record, and 
the whole merits of the case are involved in the motion for 
a new trial. 

It appears that from or about the Ist of August, 1861, to 
March, 1862, the town of Martinsburg, and the county of 
Berkeley, were within the lines of the rebel army, and that 
the courts and civil officers held under and recognized the 
authority of the rebel government. 

The covenant on which the suit is brought is dated Sep- 
tember Ist, 1861. It is claimed by the appellants that the 
legal status of the county of Berkeley and the town of 
Martinsburg was not matter i pais to be proved by parol 
and determined by the jury. Whether a State, or any par- 
ticular part of a State, is in insurrection or not, is a matter 
to be determined by the political departments of the gov- 
ernment, and the court must follow that decision. When a 
State, or a part of a State, is once declared to be in insur- 
rection by the executive or legislative department of the 
government, it remains in insurrection until its status is 
changed by the same power. The President’s proclamation 
declares, “that the State of Virginia, except that part lying 
VoL. III. 30 
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west of Allegheny mountains and such other parts as may 
maintain a loyal adhesion to the Constitution and Union,” 
are in insurrection. 12 Statutes at Large, 1262. Upon the 
face of the proclamation the county of Berkeley and the 
town of Martinsburg not being in that part of the State of 
Virginia lying west of the Allegheny mountains, was de- 
clared to be in insurrection. This could only be repelled by 
showing that the county of Berkeley maintained a loyal ad- 
hesion to the Constitution and Union at the time the cause 
of action arose, and this could only be done by some act of 
the executive or legislative department of the government, 
declaring its status. United States vs. 129 Packages, Am. 
Law Reg., N.S., vol. 2, No. 7, p. 428. In that ease it was held, 
“that when the Presideut has proclaimed a State to be in 
insurrection, the courts must hold that this condition con- 
tinues until he decides the contrary. The same rule ap- 
plies as to the exceptions from the interdict of such parts 
of the insurrectionary States as may maintain a loyal adhe- 
sion tothe Union and the Constitution, or may be from time to 
time eceupied and controlled by the forces of the United States 
engaged in the dispersion of the insurgents, such exceptions 
and the legal status of such parts of said States are to be 
determined by the President.” This case was decided by 
the district court of the United States for the district of 
Missouri, in September, 1862. Independent of the weight 
which is due to the decision of the court as an authority, 
the able an elaborate opinion of the court cannot fail to com- 
mend itself to the favorable consideration of this court. 
This conclusion necessarily results from the proposition that 
the war making power belongs to the political department 
of the government. The courts cannot make war or peace. 
This has been settled so often by the courts of the United 
States and this State, that we need not refer to authorities in 
support of it. 

Hedges vs. Price, 2 West Va. Rep., and the cases there 
cited, leave no reom for controversy on this subject in this 
court. | 
And whether any given portion of the territory of any 























COURT OF APPEALS OF WEST VIRGINIA. 467 





Jan’y Term, Winternitz & Son vs. Hyland and Ramer. 1869. 





State is in insurrection or not is not a question of fact to be 
found by a jury and decided by the court, it must always 
be a question as to the legal status of such territory, which 
must be settled by the war making power. 

There is another answer to the defense which is equally 
conclusive. It is unlawful to trade with territory in posses- 
sion of an enemy. Halleck’s Int. Law, 511, sec. 20. “The 
same rule applies to revolted territory or a colony of the 
enemy. Courts of justice always regard such revolted 
territory as belonging to the enemy, until by some public 
act of their own government it is expressly recognized as 
an independent and friendly power.” 

The record in this case shows that the place where this 
cause of action arose was, at the time, within the rebel lines, 
and that the courts and authorities of the county recog- 
nized the sovereignty and supremacy of the rebel govern- 
ment. 

We suppose it can hardly be claimed that if trade with 
loyal territory was unlawful that trade with rebel territory 
was also unlawful. IJftrade between Martinsburg and Bal- 
timore was unlawful at the time the cause of action arose, 
because one was in insurrection and the other was not, and 
because one was within the rebel lines and the other within 
the Union lines, it eeems to us that trade between Martins- 
burg and Richmond must be lawful, because both were 
within the rebel lines. It can hardly be claimed that all 
trade between rebels and within rebel territory was unlaw- 
ful. Was trade between Richmond and Petersburg unlaw- 
ful? If a man bought a coat or a barrel of flour in Rich- 
mond during the war, will not the courts make him pay for 
it now the war is over? If so, then trade between Mar- 
tinsburg and Richmond was lawful at the time this cause 
of action accrued. It must be borne in mind that these 
goods were not sold to any officer or agent of the rebel 
government, nor for the use of the rebel government ; they 
were goods for the consumption of the non combatant pop- 
ulation of the rebel States. Certainly no recovery could be 
had for supplies furnished to the rebel armies, nor are we 
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responsible for the ultimate -destination of these goods. 
They were not contraband goods. Arms, and other war- 
like implements, are contraband of war, and dealing in such 
contraband; is unlawful so supplies to the army are contra- 
band, because they are to be used for an unlawful purpose. 
But food and clothing, and articles that are common to non 
combatants and combatants alike, are not contraband, un- 
less they are furnished as supplies to combatants; or if they 
are furnished by one belligerent to another the trade is un- 
lawful, because it adds to the resources and supplies of the 
enemy. But the reason for the rule wholly fails when 
both of the parties to the contract belong to one of the bel- 
ligerents, and the commodities sold are as much under his 
control in the hands of the seller as in the hands of the 
buyer. Goods could not be sold and sent from Baltimore 
to Richmond during the war, because it placed additional 
resources under the control of the rebel government. But 
goods in Martinsburg, in September. 1861, were just as 
much under the control of the rebel government as if they 
had been in Richmond. The sale and shipment of goods 
from Martinsburg to Richmond added nothing to the re- 
sources of the rebel government, and therefore such sale 
and shipment was not illegal. 

One of the consequences of trade with an enemy is, that 
the goods which are the subject of the illegal traffic are 
subject to capture and condemnation. But this property 
was never subject to capture because it was never in loyal 
territory, and never within the power or under the ‘control 
of the government of the United States, and “it is repug- 
nant to every idea of a proceeding in rem to act against a 
thing which is not in the power of the sovereign under 
whose authority the court proceeds.” Rose vs. Himely, 4 
Cranch, 277. This property was never in a situation to be 
subject to condemnation by reason of the manner in which 
the owner dealt withit. Certainly ifthe armies of the United 
States had found this property either at Martinsburg or 
Richmond, either before or after it was sold by the plain- 
tiffs to the defendant, it might have been taken as enemy’s 
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property for army supplies. But not because it had been sold 
by the plaintiffs to the defendant and shipped from Martins- 
burg toRichmond. The preciseissuein the case was whether 
the town of Martinsburg was in insurrection at the time the 
-ause of action accrued. We submit upon the authorities 
already referred to that it has been declared in insurrection 
by the President’s proclamation, and could not claim to 
come within the exception of territory maintaining a loyal 
adhesion to the Union until it was specifically declared to 
be so by some subsequent proclamation. But if this were 
not so certainly its status could not be determined by an 
inquiry into the opinion of a majority of its inhabitants. 
If it was in the power and under the control of the 
rebel armies, and its courts and officers sustained the an- 
thority of the rebel government, certainly it cannot be 
claimed that they maintained a loyal adhesion to the Con- 
stitution and the Union. 


Charles J. Faulkner for the defendants in error. 

Thecontract made on the 21st of September, 1861, between 
the appellants and appellees was void, and no action can be 
maintained upon it. By the terms of that contract, the goods 
referred to in it consisted of coats, boots, shoes, &c., were to 
be conveyed from Martinsburg to the city of Richmond, and 
to be paid for upon their arrival in that city. 

1st. The contract is void upon principles of international 
law. 

In the early part of the year 1861, the States of South 
Carolina, Mississippi, Alabama, Louisiana, and other South- 
ern States had declared their withdrawal from the Union, 
and were preparing to maintain their declaration by arms. 
The President saw very clearly that war was inevitable. 
and that one of the most effectual modes of conducting a 
war on behalf of the national government to a successful 
issue, was to arrest at the earliest moment possible, the in- 
troduction of supplies of all kinds into the insurrectionary 
States. He accordingly, on the 19th of April, 1861, issued 
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his proclamation declaring the ports in the States of South 
Carolina, Georgia, Alabama, Florida, Mississippi, Louisana 
and Texas to be subject to blockade, and on the 27th of 
April, 1861, further extended this proclamation to the ports 
of Virginia and North Carolina, and due notice of this 
blockade was given to all foreign nations with whom we 
had maratime relations. This was perhaps as far as the 
constitution enabled the President to move in arresting 
commercial intercourse with the insurrectionary States. 
On the 4th of July, Congress was convened, and on the 13th 
of that month a law was passed authorizing the President, 
by proclamation, to declare the inhabitants of certain States 
in a state of insurrection, and thereupon all commercial in- 
tercourse by and between the same and the citizens thereof, 
and the citizens of the rest of the United States, shall cease 
and be unlawful so long as such condition of hostility shall 
continue. Such a proclamation was issued by the Presi- 
dent in pursuance of that law of Congress, on the 16th of 
August, 1861. 

It is a fact of general history, and also declared by the 
highest judicial authority, that at the date of this contract, 
a civil war existed between the people and government of 
the United States and the people of certain insurrectionary 
States in the South, styling themselves the Confederate 
States of America, and that Richmond, in Virginia, was at 
that time the capital of this insurgent government, and the 
centre of its military operations. 

One of the immediate consequences of a state of war is 
the absolute interruption and interdiction of all commercial 
intercourse and dealing between individuals of the bellige- 
rents. 

It follows that all contracts of sale made with or for the use 
of the enemy are utterly void. The remission of funds to 
subjects of the enemy is unlawful. The inhibition reaches 
to every communication, direct or circuitous, aud no artifice 
has succeeded to legalize the trade without the express per- 
mission of the government. Its necessary tendency is to 
cherish the resources and relieve the wants of the enemy. 
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Every relaxation of the rule tends to corrupt the allegiance 
of the subject and prevents the war from fulfilling its end. 
This is the doctrine of all the anthoritative writers on the 
law of nations. It is equally the received law of this coun- 
try, and has been so decided frequently by the supreme 
court of the United States, and it is difficult to conceive, 
says Chancellor Kent, 1 vol. Com., p. 67, of a point of doc- 
trine more deeply and extensively rooted in the national 
law of Europe, and in the universal and immemorial usage 
of the whole community of the civilized world. Wheaton 
on International Law, p. 544; Halleck on International 
Law, p. 498. ; 

Although there be no special interdiction, commerce is 
forbidden by the mere operation of the law of war. Jb., p., 
544. Whatever relaxation of the strict rights of war, the 
more mitigated and mild practice of modern times might 
have established, there had been none on this subject. The 
universal sense of nations had acknowledged the demoral- 
izing effects which would result from the admission of in- 
dividual intercourse in time of war. The whole nation is 
embarked in one common bottom, and must be reconciled 
to one common fate. By the law of nations, a hostile char- 
acter is attached to trade independent of the character of 
the trader who pursues or directs it. 8 Cranch, p. 115. 

2d. The contract was void as made in violation of public 
policy. 

It is manifest, after the date of the President’s proclama- 
mation of blockade and non intercourse, that all contraets 
made with intent to furnish those who were engaged in the 
insurrection with supplies calculated to increase their ef- 
ficiency as soldiers, and to protract hostilities, were neces- 
sarily in violation of the declared policy of the government, 
even if the transaction did not bring the offending parties 
within the penal provisions of the statute and proclamation. 
This policy, being the declared policy of the sovereign power, 
was obligatory upon every person within the limits of the 
United States, without regard to his locality. 

Anything in a contract, that is contrary to the policy of 
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the law, may avoid it. Baun vs. Gay, 1 East, 195. Lord 
Ellenborough recognized the doctrine in several cases. 
Cole vs. Gower, 6 East, 116. He said in one, “ whenever 
the toleration of any species of contract has a tendency to 
produce a public mischief or inconvenience, such a con- 
tract has been held to be void.” Gilbert vs. Sykes, 16 East, 
156; and in another, “the court will not give sanction to a 
contract entered into against the policy of the law.” 
Langton vs. Hughes, 1 M. and §., 597. Ilis successor, Lord 
Tenterden, expressed the same views, ‘where a contract 
which a plaintiff seeks to enforce, is expressly or by impli- 
vation forbidden by the statute or common law, no court 
will lend its assistance to give it effect.” Wetherell vs. Jones, 
3 Barn. & Adol., 225. The supreme court of New York 
and the supreme court of the United States, have both sus- 
tained the rule, that contracts which have for their object 
anything repugnant to the general policy of the law, are 
void. Thallemer vs. Brenkerhoff, 20 Johns., 397; Bank of 
U. S. vs. Owens, 2 Peters, 538; 7 Wend., 280; Lord Cran- 
worth’s decision in Ayerton vs. Brownlow, 1 Sim. N.8., 481; 
40 English Ch. Rep.; 7 Eng. L. & Eq., 173, came before the 
House of Lords in 1853. On this occasion, some of the 
judges pointed out the danger of relying on general ndtions 
of public expediency or policy. 4 House of Lords, 70, 77, 
85. But in their opinions, the others did not concur. 
Parke B., whilst objecting to the term “public policy” as 
vague and unsatisfactory and calculated to lead to uncer- 
tainty and error, when applied to the decisions of legal 
rights, admitted that it ‘may indeed be used only in the 
sense of the policy of the law, and in that sense, it forms a 
just ground of judicial decision. It amounts to no more 
than that a contract or condition is illegal, which is against 
the principle of the established law.” This doctrine, says 
Justice Pollock, of the public good, or the public safety, or 
what is sometimes called ‘public policy,” being the foun- 
dation of law, is supported by decisions in every branch of 
the law; and an unlimited number of cases may be cited as 
distinctly and directly deciding upon contracts, on the 
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avowed ground of the public good, and on that alone; and 
the name and authority of nearly all the great lawyers, 
(whose decisions and opinions have been extensively re- 
ported), will be found associated with this doctrine in some 
shape or other. Baron Pollock, 4 H. L., p. 144. 

But this contract is not only repugnant to the policy, 
but violative of the recognized doctrines of the common 
law. 

On full consideration, the king’s bench, in 40, Geo. 3d, 
(1800), declared it a principle of the common law, that 
trading with the enemy without the king’s license, was ille- 
gal in British subjects. Potts vs. Bell, 8 Term Rep., 561. 
Since this decision, say the court in Fartedo vs. Rodgers, 3 
Bos. & Pul., 200, it has been generally understood that all 
commercial intercourse with the enemy was regarded as il- 
legal at common law. 

This doctrine is fully approved by Chief Justice Kent, in 
the case of Griswold vs. Waddington, 1 Johns., 483, in the 
following admirable remarks extracted from his opinion in 
that case: 

‘There is no authority in law, whether that law be na- 
tional, maritime, or municipal, for any kind of private, 
voluntary, unlicensed business communication or inter- 
course with an enemy. It is all noxious, and in a greater 
or less degree, it is criminal. Every attempt at drawing 
distinctions has failed; all kinds of intercourse, except that 
which is hostile, is illegal. The law has put the sting of 
disability into every kind of voluntary communication and 
contract with an enemy, which is made without the special 
permission of the government. There is wisdom and policy, 
patriotism and safety in this principle, and every relaxation 
of it tends to corrupt the allegianee of the citizen, and to 
prolong the calamities of war.” 

3d. This contract is void, it being in violation of the 
act of Congress of the 13th of July, 1861, and the proc- 
lamation of President Lincoln, of the 16th of August, 
1861. 
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The proclamation declares the State of Virginia, except 
the inhabitants of that part of the State lying west of the 
Alleghany mountains, and the inhabitants of such other 
parts of that State as may maintain a Joyal adhesion to the 
Union and the Constitution, fo be in a State of insurrection 
against the United States, and that all commercial inter- 
course between the said State of Virginia, with the excep- 
tions aforesaid, and the citizens of the loyal States shall be 
. unlawful. It also provides that all goods and chattles, 
wares and merchandise, coming from the State of Virginia, 
with the exceptions aforesaid, to any of the loyal States, or 
proceeding from the loyal States to the State of Virginia, 
with the exceptions aforesaid, shall be forfeited to the 
United States. 

Now it is obvious wherever these exceptions are intro- 
duced—they are exceptions in favor of trade, in other 
words, they are parts of States left open for commercial in- 
tercourse withthe loyal States of the North. There is not 
a word or syllable in the proclamation that authorizes or 
sanctions trade from any quarter with the recognized insur- 
rectionary district. In his opinion it is a matter of not the 
slightest importance whether the county of Berkeley, from 
whence these goods were taken to Richmond, was a loyal or 
disloyal part of the State of Virginia, the letter and spirit 
of the proclamation was alike violated, in conveying these 
goods tq Richmond, the heart and centre of the insur- 
rection. 

But suppose the construction which the counsel for the 
appellant gives tothe proclamation were the sound one, and 
that the non intercourse law is only violated where goods 
are conveyed from a loyal locality to an insurrectionary dis- 
trict. Still, the evidence in the record, and the cotempo- 
raneous history of the country show, that the county of 
Berkeley, throughout the whole of our civil commotions, 
maintained a loyal adhesion to the Union and Constitution, 
and consequently came within the exception, as the coun- 
sel construes it, of the President’s proclamation. See evi- 
dence in the record; History of the formation of West Vir- 
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cinia, Ist West Virginia Reports, p. 52; President Lincoln’s 
on) ? > ’ 5) 
proclamation of December, 1862. 


Brown, President. The first question to be determined 
in this case is whether it was competent to prove by ev.- 
dence in pais that the county of Berkeley, or rather the 
people thereof, maintained a loyal adhesion to the Consti- 
tution and Union, and so were within one of the exceptions 
of the act of Congress of July 13th, 1861, and of the Pres- 
dent’s proclamation issued in pursuance thereof, August 
16th, 1861, excepting certain portions of the State and 
people of Virginia from the operation thereof, by which the 
people of said State had been declared to be in a state of in- 
surrection against the government and laws of the United 
States. 


For the defendants it is insisted that it cannot be done, 
and that the status of any particular part of a State, 
whether in rebellion or not, is a matter to be determined by 
the President, under the act of Congress, and all territory 
not specificaliy des¢ribed must be held to be in insurrection 
or rebellion, until the President, by some subsequent proc- 
lamation, declares that a part of it does ‘maintain a loyal 
adhesion to the Constitution and Union.” And _ that 
whether a particular place maintains a loyal adhesion or 
not is not a matter in pais to be decided by a jury. 

It was not the purpose of the act of Congress, nor of the 
proclamation, to declare those parts of the State in insur- 
rection which maintained a loyal adhesion to the Union, 
and, therefore, such parts were expressly excepted. If 
Berkeley county, therefore, in fact, maintained a loyal ad- 
hesion to the Union, she was not declared in a state of in- 
surrection. How the fact is to be ascertained is not indi- 
cated in the proclamation, and must, therefore, in a judicial 
proceeding, be ascertained like every other fact, by the best 
evidence which the nature of the case admits of; and that 
has been done, and, evidently, to the satisfaction of the 
court and jury, by the testimony in the cause and the public 

















476 COURT OF APPEALS OF WEST VIRGINIA. 











Jan’y Term, Winternitz & Son vs. Hyland and Ramer. 1869. 








history of the country; and I may add to the satisfaction 
also of this court. 

And this mode of ascertaining the fact is believed to be 
consistent with the we and ar enunciated in the 
ease of The Venice, 2 Wallace, 25 

I think, therefore, that the ems status of the sical of 
Berkeley, and the county territorially, was not changed by 
the proclamation from that of peace to one of insurrection 
and rebellion; nor could the fact that the court and officers 
in the county for a time acknowledged the authority of the 
rebels, and thereby forfeited the rightful authority, change 
the result. 

Regarding then the status of Berkeley county as that of 
maintaining a loyal adhesion to the Constitution and the 
Union, the evidence further shows that, like many other loyal 
portions of the country not declared to be in a state of insur- 
rection, as, for instance, neé rly one-third of the counties of the 
State of West Virginia, the county of Berkeley was, at the 
time of the contract sued on, viz: on September 21, 1861, 
in fact overrun and in possession and military occupation 
thereof, actually held by the rebel armies, and the whole 
country from thence to Richmond in like condition. 

Thus situated the plaintiffs sold goods to a party for whom 
the defendant became surety for the price of the goods to 
be taken from Berkeley to Richmond, and which were 
taken accordingly. And the inquiry now is, whether the 
transaction was unlawful. If there had been no actual oc- 
eupation of the county by the rebel forces at the time, it 
would have been clearly so, and the character of the trans- 
action would not have been changed unless it had been 
shown to have been the result of necessity; for while sub- 
mission to the ris major would be excused, no purely volun- 
tary act otherwise unlawful could be justified. 

There is nothing in the case impugning the voluntary 
character of the sale in question, and nothing, therefore, to 
relieve it from the taint of of illegality or draw the sting of 
disability which the laws puts on every voluntary contract 
with an enemy. 
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Without feeling it necessary to review in this opinion the 
numerous authorities cited in the argument, suffice it to say, 
according to the evidence, the contract sued on falls under the 
ban of the act of Congress and the President’s proclama- 
tion prohibiting trade with an enemy, as well as being 
against the policy of the common law. 

I think, therefore, that there was no error in overruling 
the plaintiffs’ motion for a new trial. And the judgment of 
the court below should be affirmed, with costs and damages 
to the defendant in error. 





The other judges concurred. 


JUDGMENT AFFIRMED, 





COURT OF APPEALS OF WEST VIRGINIA. 





Booth et al. vs. Hartley. 





Wheeling. 


*Absent, BERKSHIRE, J. 
James C. Booru et al. vs. JEssE HaRtTey. 
January Term, 1869. 


Where a contract in writing, for land, is delivered to a third party as an 
escrow, not to be delivered by the holder as a contract but upon the order 
of the vendor, and it is fraudulently obtained from the holder by the ven- 
dee upon false pretences and withheld when demanded, he cannot make 
it available for the purposes of a specific execution. 


This cause arose in Marion county in 1866. It is unne- 
cessary to give any of the particulars concerning its origin 
or progress, as this court decided only upon one question 
involved which goes to the right of the plaintiff below, 
Jesse Hartley, to bring his suit, having fraudently obtained 
possession of the contract, which was delivered as an 
escrow, that he sought to enforce. 


A. Haymond for the appellants. 


Brown, President. This was a bill to enforce specific ex- 
ecution of an alleged contract for land, and to obtain a deed 
‘ for the same in pursuance thereof. 

The answers positively deny the existence of such con- 
tract, but charge that the paper writings claimed by the 
complainant to constitute the alleged contract, were deliv- 
ered by the parties to a third party to be held as escrows 
for safe keeping and not to be delivered by said holder as a 
contract, but upon the order of the vendor, which he never 
gave. But that the complainant fraudulently obtained the 





* He had been counsel in the cause below. 
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said papers from the party having them, upon false pre- 
tenses, and so withheld them when demanded, and fraudu- 
lently attempts to make them avail him in his suit. 

General replications were filed to the answers. 

The evidence is conflicting, but when carefully consid- 
ered will be found to establish the facts thus put in issue 
for the defendants. 

The court below therefore erred in decreeing the execu- 
tion of the alleged contract, but should have dismissed the 
bill. 

I am of opinion, therefore, to reverse the decree and dis- 
miss the bill with costs to the appellants in both courts. 


Maxwell, J., concurred. 


DECREE REVERSED. 
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WAbeeling. 


JosepH Martin vs. MIcHAEL RELLEWAN. 


- 


January Term, 1869. 


1, It is error to decree the sale of the real estate of an intestate to satisfy a 
judgment lien, without first having a settlement of the accounts of his 
administrator and the assets in his hands being applied to the judgment 
lien. 


2. If there is no replication to an answer in chancery, everything stated in it 
is admitted to be true. But if the party answering proceeds to take de- 
positions to sustain his allegations and statements, he waives this advan- 
tage. 


This cause arose in Greenbrier county. The summons 
was returnable to August rules, 1866. 

The opinion of the judge contains a sufficient statement 
of the points in controversy. 


C. S. Sperry for the appellant. 


MaxweLlL, J. The first ground of error assigned is that 
there was no account taken of the assets in the hands of 
the administrator of the estate of C. B. Martin, the deceased 
judgment debtor, before a decree should be rendered 
for the sale of any lands claimed by him in his life time, 
and which may have descended at his death to his infant 
children and heirs at law. The administrator is a party to 
the suit, and it appears from the record that his accounts as 
administrator have not been settled, and it also appears that 
he has in his hands assets belonging to the estate of his in- 
testate, but what amount does not appear, no application of 
which is made in the decree towards discharging the debt 
of the complainant. A settlement of the accounts of the 
administrator should have been first had, and the assets in 

















COURT OF APPEALS OF WEST VIRGINIA. 481 





Jan’y Term, Martin vs. Rellehan. 1869. 





the hands of the administrator applied on the judgment in 
favor of the complainant before taking a decree for the sale 
of the real estate. 

It is claimed that it was error to decree the sale of the in- 
terest of C. B. Martin, deceased, in that portion of the land 
conveyed to Joseph Martin by C. B. and O. C. Martin. 
The land upon which it is claimed the complainants’ judg- 
ment is a lien, consists of two tracts, one of 900 acres and 
the other of 100. The bill charges that the said C. B. and 
O. C. Martin fraudulently conveyed to Joseph Martin one- 
fourth of a certain tract of land, containing 240 acres, after 
the complainant obtained his judgment against C. B. Mar- 
tin. The deed is not made a part of the bill, and the bill 
makes it uncertain whether the interest charged to be con- 
veyed was one-fourth of a tract’of 240 acres or whether 240 
acres is the quantity conveyed. The defendant, O. C. 
Martin answered this part of the bill, and denied that any 
fraud was committed or intended to be committed by him 
and his brother, C. B. Martin, in making to their father, 
Joseph Martin, the deed for the one-fourth of the tract of 
Jand in the bill mentioned, and says that the land had been 
sold under a decree of the circuit court of Greenbrier 
county, at the suit of James Jarrett, administrator of Ira 
Jarrett, deceased, against respondent and his brother to dis- 
charge a judgment lien; that the lien existed, the decree 
was obtained, and the sale by the sheriff, under the decree, 
was made before the judgment was rendered in favor of the 
complainant, Rellehan, at which sale the said Jarrett became 
the purchaser; that the defendant, Joseph Martin, then 
purchased the land from Jarrett, and the conveyance was 
made by respondent and his brother to their father, merely 
because they still held the legal title. 

The defendant, Joseph Martin, in his answer to this part 
of the bill, says: ‘‘ Respondent admits that his said sons re- 
conveyed to him one-fourth of the 900 acre tract, but it 
was done under this state of circumstances, to wit: James 
Jarrett, as administrator of Ira Jarrett, deceased, had re- 
covered a decree enforcing a judgment lien against the said 
VoL. UL 31 
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O. C. Martin and C. B. Martin, existing long anterior to the 
judgment of the plaintiff, M. Rellehan, and for the sale of 
said interest. And they being then unable to pay said de- 
cree, they agreed with respondent to convey said interest to 
him if he would settle the said decree with said Jarrett. 
The land, however, was actually sold by the sheriff, and 
James Jarrett became the purchascr, and then the arrange- 
ment was made and perfected. Respondent settled with 
Jarrett and the deed was made for the land sold to Jarrett, 
by respondent’s sons to him, as aforesaid. There was no 
fraud committed or intended in this transaction. The re- 
cords will show the case to have existed as herein stated, 
and will also show that even the decree and sale in favor of 
Jarrett were both before the judgment in favor of Rellehan, 
the plaintiff in this suit, and the only reason why his sons 
conveyed to him was because the legal title was still in his 
said sons. They were, however, mere trustees without any 
beneficial interest in the subject.” 

From these answers it appears that the interest conveyed 
to Joseph Martin by his two sons, was the one-fourth part 
of the,900 acre tract, and that the same was conveyed be- 
cause it had been sold to satisfy a decree in favor of Jar- 
rett’s administrator, and that such sale was made before the 
complainant Rellehan ebtained his judgment against C. B. 
Martin, and consequently before the lien of his judgment 
attached. The deposition of Jarrett is taken, which proves 
the sale of the land under the decree, but does not prove 
when the sale was made or the decree obtained under which 
the sale was made. There were no replications to these an- 
awers, and according to the well settled rule of law, 
everything stated in the answers is admitted to be true. 2 
Daniels’ Chy. P. & Prae., 966; Pickett vs. Chilton, 5 Munf., 
467; Kennedy vs. Baylor, 1 Wash., 162. 

But the defendants have waived their advantage in this 
particular by proceeding to take‘depositions. Code of Vir- 
ginia, 1860. p. 743, sec. 4. 

But the depesition taken sufficiently establishes the af- 
firmative answers and shows that the complainant had no 
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lien on the land conveyed to Joseph Martin by his sons. 

I do not see that the question made in the third as- 
signment of error arises upon the record of this case, and 
it is therefore not considered. It cannot be doubted, how- 
ever, that the lien of Joseph Martin on the lands conveyed 
to his two sons for his support and maintenance, would 
have priority over all subsequent liens. 

The fourth ground of error assigned is, that all the credi- 
tors of C. B. Martin, deceased, should have been convened 
before the court. In answer to this it does not appear 
from the record, nor is there any suggestion that the credi- 
tors are not all before the court. 

There is nothing in the fifth assignment’of error that the 
case of Joseph Martin vs. O. C. Martin and others should 
have been heard with this case. 

The decree complained of will have to be reversed, with 
costs to the appellant, and the cause remanded for further 
proceedings to be had therein, according to the principles 
herein indicated. 


The remaining members of the court concurred. 


DECREE REVERSED. 
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CU beeling. 


Sarau Suepuerp ef al vs. Joserpu ILAMMOND. 






January Term, 1869. 


H. agreed, in 1859, to buy up and compromise claims against the estate of an 
intestate in consideration that he should have a certain part of the real 
estate of the decedent, supposed to contain 39 acres, which he took into 
possession, at a certain price per acre. On a refusal of the administra- 
trix, with whom he had made the agreement, to make a deed for the cer- 
tain real estate, he filed a bill, in 1867, to have so much set off to him at 
the agreed price per acre, as would reimburse him for the sum paid out 
in liquidation of debts against the estate of the decedent, alleging also 
trouble and expense in time and money in gathering the debts. The 
court below decreed a sale of real estate of decedent to satisfy a vendor's 
lien, and to pay I. the amount of the sum disbursed by him with interest 
from thetime of payment; and that ascompensation for histime, trouble and 
expense in gathering up and paying off the claims, he would not be 
charged with rents and profits on the land, which he had taken into pos- 
session, from 1859 to April Ist, 1868: IHE.p: 






























That inasmnch as H. had paid off the debts, and thus relieved the ad- 
ministratrix from the trouble of so doing, that it was equitable 
he should have whatever commission could have been allowed her 
in such case; and as the law would allow her as much as ten per 
cent. in case of extra trouble, that H. ought to receive that 
amount on the ammount paid out by him, in addition to legal in- 
terest from the time he gave up the land. 


The matters stated in the original bill in this case do not ap- 
pear to have been considered by this court, and it is unne- 
cessary to state them. The amended bill, which was filed 
in July, 1867, alleged that in 1858 or 1859, the complainant, 
Joseph Hammond, agreed with the widow and administra- 
trix, Sarah Shepherd, to settle and compromise debts 
against the estate of the decedent, and to take for sums thus 
paid a certain piece of land, being a part of that of which the 
intestate died seized, belonging to the estate, supposed to 
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contain 39 acres, but which only contained, on survey, 29 
acres, at the price of 33 dollars per acre. That he paid off 
several debts and took possession of the land, and the widow 
refused to make a deed for it, and denied the agreement. 
It prayed that the orator might have sufficient land set 
apart to him at the value of 33 dollars per acre, to reimburse 
him for the money paid out by him. 

Several depositions were taken in the cause, the substance 
of which are given in the opinion of the court. 

The court below decreed that “the land on the south-east 
side of the Waynesburg road,” supposed to be about 50 
acres of the whole tract of which the intestate died seized, 
be sold, and after paying a certain vendor’s lien thereon, 
that Hammond be paid the amount disbursed by him, which 
the commissioner reported at 1,348 dollars and 64 cents, 
with interest from the date of payment, and that to com- 
pensate him for his time, trouble and expense in gathering 
up and paying off the claims, he should not be charged 
with the rents and profits of the land (which was proven to 
be worth about 75 dollars per year) occupied by him from 
1859 to April 1st, 1868. The decree was rendered Novem- 
ber 13th, 1867, by the circuit court of Marshall county. 

From this decree the defendants, Sarah Shepherd and the 
heirs of Jeremiah Shepherd, appealed to this court. 


Holliday for the appellants. 
Stanton ¢ Allison for the appellee. 


Berksuire, J. In the original bill the appellee, Ham- 
mond, claims the whole amount of the debts against the 
estate of Jeremiah Shepherd, which he had purchased at a 
large discount, without saying anything about the agree- 
ment between him aud said Shepherd’s widow and admin- 
istratrix, about the purchase of the land; and asks that the 
real estate of which said Shephead died seized, be sold, and 
that the complainant be paid the full amount of these debts 
and interest. In his amended bill, however, he admits that 
he had agreed with Mrs. Shepherd to purchase and take up 
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these debts at whatever discount he could procure, and was 
to have a piece of land off of the Shepherd farm for the 
money he paid for said claims, at 33 dollars per acre. That 
a@ certain piece, supposed to contain 39 acres, was 
agreed on and taken possession of by the complainant in 
pursuance of the verbal agreement, the price agreed on be- 
ing its full value: and prays that a sufficient quantity of 
land, at 33 dollars per acre, be decreed to him to reimburse 
for the amount paid out by him on the said claims. 

From the evidence in the cause it is quite evident that 
the object had in view by Mrs. Shepherd, in making this 
arrangement with [ammond, was to try and save to herself 
and children a portion of the small estate left by her hus- 
band, and it is equally apparent, I think, that Tlammond’s 
desire and object was to purchase a part of the Shepherd 
land, which was convenient to and adjoined his own land. 
The depositions of a large number of the creditors of Jer- 
emiah Shepherd, deceased, whose claims were paid and 
taken up by said Hammond, were taken in the cause; from 
which it appears that discounts were made on the debts so 
paid and taken up, and that the discounts were to be for 
the benefit of the widow and children of said Shepherd. 
That Hammond himself acknowledged and represented, 
at the time of purchasing and taking up some of the 
claims, that he was to have no part of the discounts, but that 
they were for the benefit of the widow and children. It 
also appears that the widow exerted herself to effect this 
arrangement, and went to the State of Ohio and effected a 
compromise with one of the largest creditors, who came 
over to Moundsville, near where said Hammond resides, 
when and where the latter paid off the claim (it being a 
judgment) at a discount of some 30 per cent. It more- 
over appears, from the evidence of some of the credi- 
tors who made the most liberal discounts on their claim, 
that they were induced to do so on account of the widow 
and children, and but for the understanding and belief that 
they were to receive the benefit of the discount, they would 
not have made them. 
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It is claimed by the appellee, Hammond, in his amended 
bill, that he was at much expense and trouble in buying in 
these claims. There is nothing in the record showing that 
he was compelled to or did in fact make any pecuniary ex- 
penditures in purchasing and taking up the debts over and 
above what he actually paid for them; nor does it appear 
that he was put to any great or extra trouble in reference to 
them. In all there were only twenty of the debts paid off by 
him. Of these six were in the hands of Mr. Holliday, an 
attorney, at Moundsville, in the immediate neighborhood of 
said Hammond, and the other creditors most likely resided 
in the same neighborhood or county. 

From all the facts and cireumstances of this case, there- 
fore, I think the appellee, Hammond, stands on the same 
footing asif he had purchased the land of the administratrix, 
Mrs. Shepherd, and paid over to her directly the amount of 
money paid out by him on these claims, that being the 
amount of purchase money for the land as agreed on be- 
tween them, and thereby devolved on her the duty and trou- 
ble of paying off the claims, with, however, the exception 
only of the time and trouble necessary and incident to the 
ascertaining and paying of the debts so purchased and 
taken up by him. Bryan vs. Salyards, 3 Grat., 188. What 
then would be the measure of damage sustained by him? 

It is well settled that in an ordinary case of a purchase 
of land which the vendee is unable to hold and which is 
taken away from him by reason of a failure’ of title in his 
vendor, the measure of damages to the vendee is the amount 
of purchase money paid by him, with interest from the time 
of eviction. In the case supposed, therefore, if Haramond 
had paid the amount paid out by him on said debts directly 
to Mrs. Shepherd, he would have been entitled only to the 
amount so paid, with interest on the same from the time he 
gave up possession of the piece of land agreed to be sold to 
him. 

But inasmuch as he paid off the debts himself, and thus 
relieved the admiuistratrix from the trouble of doing so, if 
the money had in fact been paid over to her, I think it 
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equitable that he should have whatever commission could 
have been allowed to her in such case; and as. the law 
would allow her as much as ten per cent. in case of extra 
trouble, it would not be unreasonable, as it seems to me, 
under the circumstances of this case, to allow the appellee, 
Hammond, that sum on the amount paid out by him in ad- 
dition to legal interest from the-time he gave up the land. 

I think the decree should be reversed, with costs to the 
appellants here, and the cause remanded to the circuit court 
for further proceedings. 


The remaining members of the court concurred. 


DECREE REVERSED. 
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CAbeeling. 


WILLIAM Gorse vs. JoHN McLAUGHLIN. 
January Term, 1869. 


The act of February 27th, 1866, in relation to the statute of limitations, 
extending the time within which suits of trespass and trespass on the 
case may be brought in certain counties, does not apply to an action of 
trespass on the case in assumpsit, nor to actions ex contractu, but only to 
actions of trespass and trespass on the case. 


In September, 1867, William Gore sued out of the 
clerk’s office of the circuit court of Morgan county, a writ 
or summons of trespass on the case, in assumpsit, founded 
upon a promissory note, executed by John McLaughlin, on 
the 19th of May, 1858, for the sum of 110 dollars, payable 
to said Gore twenty days after date. The declaration was 
filed at the October rules, 1867, and at the November term, 
following, the defendant filed the plea of the statute of lim- 
itations. The case as agreed was presented to the court, 
and upon the law arising upon the agreed facts, the court 
decided that the act of limitations barred the claim, and at 
the March term, 1868, judgment was rendered dismissing 
the suit, with costs. The point of law presented in the 
case agreed, involve the construction of an act of the legis- 
lature of West Virginia, passed on the 27th of February, 
1866, extending the period within which actions of trespass 
and actions of trespass on the case might be commenced in 
certain counties, of which Morgan county was one. To the 
judgment aforesaid the plaintiff obtained a supersedeas to 
this court. 


C. J. Faulkner for plaintiff in error. 
The point of law presented by the ease agreed, involves 
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the construction of an act of the legislature of West Vir- 
ginia, passed on the 27th day of February, 1866, extending 
the period within which actions of trespass, and actions of 
trespass on the case, may be commenced. The action 
brought by the appellant was trespass on the case in assump- 
sit, and the question is, does a fair construction of the statute 
embrace that form of action? _ 

No preamble accompanies the act as a key to its con- 
struction, and the intent of the legislature can only be as- 
certained by reference to the general rules which govern the 
construction of statutes. When technical words are used, 
they are to be taken in a technical sense, unless it appear 
from the context or other part of the statute, that the words 
are intended to be used differently from their legal aecep- 
tation. 1 Kent, 462; Sedgwick on Statutory Law, 261. 
Whenever in this country a legislature uses a term without 
defining it, which is well known to the English law, it must 
be understood in the sense of the English law. MeCool vs. 
Smith, Black, p. 458. Ifa statute of the United States 
uses a technical term which is known and its meaning fully 
ascertained by the common Jaw, no doubt can exist that it 
is necessary to refer to the source whence it was taken for 
its precise meaning. United Slates vs. Jones, 3 Wash. Cir. 
Court R., 209. 

The action of trespass on the case lies, according to the best 
legal authorities, where a party sues for damages for any 
wrong or cause of complaint, to which covenant or trespass 
will not apply; it comprises many different species; there 
are two, however, of more frequent use than any other 
species of trespass on the case, or perhaps than any other 
form of action whatever; these are assumpsit and trover. 
Stephens on Pleading, p. 17, 18, 19. 

Originally all actions on the case were for torts, till the in- 
troduction of assumpsit upon mutuatus, in the time of Queen 
Elizabeth. Shade’s case,4 Coke. Since that introduction, 
we must distinguish whether the particular action in the 
case before the court is founded on tort or on contract. If 
the former, it may be joined with any tort; if the latter 
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with any contract. -Justice Blackstone, 2 Wm. Blackstone’s 
Reports, p. 850. See 1 Comyn’s Digest, Action on the 
Case, p. 128 and 132. 

The statute of limitation embraced in 1 Revised Code of 
Virginia of 1819, p. 488, sec. 4, is substantially the same 
with the statute of 21 James the First, and continued the 
law of the State of Virginia until the 1st of July, 1850, 
when the new Code went into operation. The limitation 
to an action on the case is there prescribed to be five years. 
No mention is made of assumpsit as a distinct form of ac- 
tion. It was universally regarded as embraced under the 
words ‘action on the case,” and such has been the received 
construction of the statute in England and in this country 
since the days of James the First. In the case of Swayne 
and others vs. Slephen, Croke’s Charles, 245, a question was 
made whether the limitation of the statute applied to an 
action of trover, but the court held that the action of trover 
was an action on the case, and came within the limitation 
of that statute. 

In the Hudderfield Canal Company vs. Buckley, '7 Durnf. 
and Kast, p. 41, 42, the company was empowered to sue for 
its subscription by action of debt or ‘action on the case.” 
It was conceded in the argument that an action on the case 
in assumpsit could have been properly brought under the 
statute to recover the money due by subscription. But the 
plaintiff brought an action on the case “in tort,” and the 
question arose on the propriety of that form of action. 
Chief Justice Kenyon: “I think the action is maintainable 
in this form, the act having said in express terms that the 
company may sue by action on the case.” Grose, Justice: 
‘‘As to the form of the action, the words in the act are gen- 
eral ‘action on the case.’”’ Lawrence, Justice: “The only 
difficulty respecting the form of the action is that suggested 
by the defendant’s counsel, that the defendant is by the 
mode of declaring deprived of a set-off; but that difficulty 
is not sufficient to restrain the generality of the words used 
in the act of Parliament.” 
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Stanton ¢ Allison for defendant in error. 

We suppose the only question presented by the record in 
this case is, whether an action of assumpsit is an action of 
‘“‘case” within the meaning of the act for the limitations of 
actions in certain counties, passed February 27th, 1866, 
Laws of 1866, p. 92. 

That an action of assumpsit is sometimes called an ‘ac- 
tion of trespass on the case on promises” is certainly true. 

But it by no means follows that an action of “trespass 
or case,” mentioned in this statute, was intended by the 
legislature to include actions of assumpsit. 

The manifest scope and object of the law rebuts any such 
presumption. It will be seen that it only applies to the 
counties named. And it will also be observed that these 
counties all lie on or near the borders of the State that were 
peculiarly subject to the depredations of the rebel armies 
during the late rebellion. 

The object of the law was to give the people of these 
counties further time to prosecute suits for the redress of 
such injuries. 

Why limit the extension to actions of “trespass or case.” 
Because wherever trespass will lie, case will lie. Code of 
1860, p. 635, sec. 7. 

The extension was, therefore, limited to such actions as 
were appropriate for the redress of such injuries. 

In Chitty’s pleadings, in the enumeration of the forms of 
action, assumpsit is enumerated as one of the forms of ac- 
tion ex coniractu and case as one of the forms of actions ezx- 
delicto. In defining the action of assumpsit, Chitty says: 
“Though fountled on contract as distinguishable from the 
brevia formata and falling within the provision of the statute 
of Westminster, may be termed an action on the case. It 
is, however, uniformly called an action of assumpsit, and 
when the term “case” is adopted in a statute or otherwise, 
an action as for a tort, and in form ez delicto is usually in- 
tended, and not an action in form ex contractu.” 1 Chitty’s 
Pleadings, top p. 70, mar. 88. 

And when he comes to the definition of an action on the 
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case, he says: “In its most comprehensive signification it 
includes an action of assumpsit as well as an action in form 
ex delicto, but at the present time when an action on the case 
is mentioned it is usually understood to mean an action in 
form ex delicto. Chitty’s Pleadings, top p. 101, mar. 133; 
Hudderfield Canal Co. va Buckley, 7 Term Rep., 36. 


Berksuire, J. The only question presented for our con- 
sideration is, whether the act of the 27th of February, 
1866, extending the time in which actions of trespass and 
case might be commenced in certain counties of the State, 
includes actions of assumpsit or only actions of trespass and 
actions on the casein form exdelicto. Thatactions of assumpsit, 
as ordinarily understood, are also a species of trespass on the 
case cannot be questioned. But in strictness it is more so, 
I think in name than in substance and in reality. For the 
distinctions between the two actions are solid and well de: 
fined, the one always being in form ex contractu and the 
other in form ex delicto. And accordingly we tind that th 
elementary law authors, in treating of these actions uni 
formly do so under distinct heads and definitions, the one 
defined and found under the head of assumpsit, and the 
other under the head of ‘actions on the ecase;’* and I think 
there can be no doubt that, when an action on the case i: 
mentioned at the present time, it would usually, at least, be 
understood to mean an action in form er delicto, and not the 
common action of assumpsit; while it is certain that when- 
ever the latter action is uamed it excludes the idea of an 
action founded in tort. See 1 Chitty’s Pleadings, p.. 88, 
marg. . 

The terms employed in the action in question to describe 
the actions intended to be embraced in it, are ‘*trespass or 
case.” 

Considering the time and surrounding circumstances un- 
der which this action was passed and the words used, it 
seems to me quite evident, that it was the manifest purpose 
of the legislature to extend the remedy for certain trespasse: 
and torts committed in the counties to which the law ap 
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plies, during the late rebellion, and not to embrace actions 
founded on contract. And this, I think, will appear still 
more evident when we consider that, if it was intended to 
extend the remedy beyond actions in tort, there was the 
same reason and necessity for including the other personal 
actions founded on contract, namely, the action of debt, 
detinue and covenant, and also tlie action of trover and con- 
version, as there was for the action of assumpsit; and it 
seems to me difficult to assign any sufficient reason why it 
would not have been done, if, in fact, it was intended, as 
now claimed, to extend the remedy to actions of assumpsit. 

I think there is no error in the judgment complained of, 
and that it should be affirmed. 





The remaining members of the court concurred, 


JUDGMENT AFFIRMED. 
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Gbeeling. 
Ranp & Mriysker vs. Cuarwes I. Hate. 


January Term, 1869. 


_ 


. A plea of payment, in an action on a bill of exchange, confesses the cause 

of action as set forth in the declaration. 

2. It is error, where a plea of payment is entered to an action on a bill of ex- 
change, to require the plaintiff to answer interrogatories which tend to 
show that the bill was not made for a debt due from the defendant in his 
individual capacity, but as president of an incorporated company. Also 
to permit evidence to be heard which had a like tendency. The inter- 
rogatories and evidence being immaterial to the issue. 

3. A bill of exchange drawn at sixty days after date, payable to the order of 

the drawees, signed “Chas. F. Hale, Prest.,” held to be, as between him 

and the holders, an individual contract and underiaking. for which he 
was personally liable, and does not shift the responsibility from him tothe 
company of which he is president, so far as the holder is concerned. 


The declaration in this cause was filed in the circuit court 
of Kanawha county, by Rand & Minsker, at June rules, 
1865, against Charles F. Iiale. It averred that the defen- 
dant had, on the 8d of May, 1861, in Charleston, drawn and 
made his bill of exchange requiring one “L. A. Rosen- 
miller, Treas., 172 Eighth Avenue, New York,” to pay to 
the order of the plaintiffs, 164 dollars and 60 cents, sixty 
days after date; that the bill was duly protested for want of 
payment. It was signed as follows: “Chas. F. Hale, 
Pres’t.” 

At aterm of the court held in October, 1865, the defen- 
dant demurred to the declaration and pleaded payment. 

On the 29th of November, following, the defendant filed 
in the clerk’s office certain interrogatories to the plaintiffs, 
asking them, in substance, if they did not, in 1860 and 1861, 
furnish the Forest Hill Miningand Manufacturing Company, 
flour,grain, &c., and whether they had not received for ac- 
counts presented for the same, drafts signed similarly to the 
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one in suit, and whether the draft in suit was not in fact given 
for an account rendered against the company. The plaintiffs 
excepted to these interrogatories as irrelevant and immate- 
rial, but the court, at the July term, 1866, required them to 
answer them. 

They filed their answers, stating that they had no personal 
knowledge of the matters sought to be learned from them, 
as their business was conducted by a clerk, and they might 
be true or not; they did not know that the defendant was 
the president of the company, but may have heard him 
spoken of as such. 

At the same term, July 1866, the demurrer to the decla- 
ration was overruled, “neither party desiring that a jury 
should be empanneled to try the issues in the cause, the 
court in lieu of a jury proceeded to try the same, and hay- 
ing heard the evidence was of opinion that the plaintiffs 
were not entitled to recover of the defendant in this ac- 
tion,’ and judgment was rendered for the defendant for 
costs. 

The plaintiffs moved the court to set the finding and 
judgment aside and grant a new trial, which was overruled. 
The plaintiffs took a bill of exceptions to the ruling of the 
court requiring them to answer the interrogatories. After 
. the plaintiffs had put in evidence the bill of exchange the 
defendant introduced the interrogatories and answers, which 
the court permitted to be read and the plaintiffs excepted. 
The defendant then proved that he was the president of the 
company, and had previonsly given the plaintiffs a draft 
signed similarly to the one in suit which had been -paid by 
the drawer, and that the flour and grain had been furnished 
defendant for the bill in suit, and had been, previous to the 
drawing of it, charged on the books of the plaintiffs to the 
company, and that plaintiffs had heard the defendant spoken 
of asthe president of the company. To which proof the 
plaintiffs objected, and, in its being permitted to be heard . 
by the court, they excepted. 

To the judgment of the court the plaintiffs obtained a 
writ of error and supersedeas. 
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B. H. Smith, for the plaintiffs in error, cited, among 
others, the following authorities: 

‘“‘ A note signed by two persons with the addition ‘Trus- 
tees of Union Religious Society, Phelps,’ is the individual 
note of the persons subscribing it. The addition is mere 
descriptio personarum. 8 Cowen, 31. 

“The addition of the word ‘agent’ does not prevent the — 
note from being treated as that of the person signing it. 
Edwards on Bills and Prom. Notes, p. 83, &.; 10 Wend., 
271. 

“A note in this form ‘I, John Franklin, President of the 
Mechanics’ Fire Insurance Company, promise to pay, &c.,’ 
is the note of Franklin, and aot that of the company. 3 
Wend., 94. 

“Tt is a general rule that those who make promissory 
notes in a special character are liable personally whenever 
they fail to bind the persons for whom they act. 10 Wend., 
271; 13 Johns., 307; 1 Cowen, 536. 

“The fact that a payee of a bill knows that the drawer 
acts as an agent, does not relieve him from personal respon- 
sibility, when he draws in his own name, notwithstanding 
the contents are ordered to be charged to the principal. 
Edwards on Bills & Prom. Notes, p. 84; 11 Mass., 34. 

“Tt is not sufficient to protect a party to describe himself 
as agent in the contract if the language import a personal 
responsibility, therefore, if a person sign a note as ‘ guar- 
dian’ he will be held personally liable to payment. 5 Mass., 
299; 6 Mass., 58. 

“An agreement by one styling himself ‘Treasurer of the 
Jockey Club,’ but binding himself personally, if the decla- 
ration against him be without the description, the variance 
is not material. Me Williams vs. Willis, 1 Wash., 199.” 


Lamb § Paull for the defendants in error. 


Brown, President. This was an action of debt on a bill 
of exchange, and the only plea in the cause was a plea of 
payment. 

VoL. III. 32 
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And the first question to be determined is, whether in 
such case the plea confesses the cause of action as set forth 
in the declaration, or, in other words, admits the bill of ex- 
change as described. 


It is contended for the defendant that it does not, and 
that the plaintiff is bound notwithstanding to prove his case 
by the production of the bi of exchange corresponding 
with that described in his declaration. It is well settled 
that if the defendant had pleaded payment and nil debit, or 
any plea that could raise the general issue, the plaintiff 
would have been put upon the proof of his case. 

It is equally true that under the statute where judgment 
has been entered and confirmed by default and not set 
aside before the fifteenth day of the next succeeding term 
of the court, that it is necessary to produce the bond or 
note to the clerk to enable and to guide him in issuing the 
execution on the judgment, and give such credits as may be 
endorsed thereon. 

The case of Moore vs. Fenwick, Gilmer, 214, relied on by 
the defendant, will be found to turn upon the faet that it was 
an action on a penal bond, with condition to be discharged 
by the payment of a different sum, &e. 

In such a case the declaration need only state the penal 
sum and not notice the condition, and if the defendant fail 
to crave oyer of the bond and condition, or otherwise plead 
the condition, the real matter of litigation would not come 
to the notice of the court, unless the bond declared on, of 
which profert had been made, were produced. 

There would seem, therefore, more reason for the produc- 
tion of the bond in such a case than in the case of a simple 
note or writing obligatory of bill or exchange for a sum cer- 
tain with no such collateral condition. 

And the court in that case assigns as the reason why a 
bond of which profert has been made should be produced 
that ‘‘in all actions of debt upon bonds for the payment of 
money, judgment is to be rendered for the penalty to be 
discharged by the payment of the principal money and the 
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interest due thereon, which cannot be ascertained but by 
inspecting the same to see the amount and dates of the 
credits endorsed thereon.” That this decision was made 
under the influence and in effectuation of the statute is man- 
ifest from the words of Judge Coalter in the case. ‘“ He 
(the defendant) had a right to see the bond and take advan- 
tage of the condition. If he had pleaded regularly it would 
have been after taking oyer of the bond and condition, 
which would in that case have made them part of the dee- 
laration, and then he could have pleaded non est factum, or 
have demurred for the variance; but if he had, after oyer, 
i pleaded payment, could he then take advantage of the var- 
i riance? I incline to think not. Before the statute, the de- 
fendant, to avail himself of the condition, must have taken 
oyer and pleaded payment before the day. Since the act he 
may plead payment before suit brought; but I do not un- 
derstand that this act changes the form of pleading. 
‘The plea of payment is an affirmative plea and the defen- 
dant takes the onus probandi on himself, and has the right to 
introduce his evidence and to open and conclude the argu- 
° ment. If the plaintiff was bound to produce his evidence 
' first, then he would have the onus probandi on him, and 
could open and conclude. The plea is not to the bond, it is 
that he has paid the debt in the declaration mentioned; had 
he craved oyer and pleaded non est factum the onus probandi 
would be on the plaintiff Every plea in bar must go to the 
whole action; must either deny that the cause of action 
ever existed, as non est factym to a bond, or must confess the 
original cause of action and avoid it by matter since as pay- 
ment; a plea by a party in court confessing and avoiding 
cannot have a less effect as to the admission of the debt ori- 
nally than a judgment by default. 

“Tn slander, if justification be pleaded and the defendant 
fails in his proof speaking the words need not be proved to 
entitle the plaintiff to full damages. So if payment is 
pleaded to a bond with the condition to pay a less sum, if 
the defendant does not crave oyer of the condition he can- 
not avail himself of it on the trial, except by virtue of the 
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statute, in which case the court is ex officio, if required, to 
enter judgment according to the condition.” 

Judge Tucker, in a note on the case of Moore vs. Fenwick, 
says the “ plea of payment in England admits the bond, and 
it need not be produced in evidence, but in Virginia it is 
said where profert is made the defendant has a right to 
have the bond produced, and if when it is produced, there 
is avariance, it is fatal. Yet though there be profert it has 
been decided that on the plea of payment a copy may be 
given in evidence if the original be proved to be lost.” 

This ruling, in an action upon a penal bond, with collat- 
eral condition, of which profert has been made under the 
influence of the statute which authorized the court ex officio 
if required, to enter judgment for the condition, should not 
be extended further than the class of cases which required it. 

It ought not to be, as it surely was never intended, to 
subvert the well settled rules of pleading and evidence in 
all other classes of cases not required by the rule, nor 
within the influence of the principle or the statute affecting 
that case. 

The very object of pleading is to produce an issue or an 
agreed state of facts. If the pleadings result in an issue 
the parties proceed to settle that issue by proofs, but if the 
pleadings result in an admitted or agreed state of facts, there 
could be no need of proofs for the end is attained and there 
is nothing further to be done but to pronounce the judg- 
ment of the law. upon the facts confessed. 

The plea of payment admits the debt “it is not to the 
bond,” as Judge Coalter said in the case of Moore vs. Fen- 
wick, and “it admits the bond,” as Judge Tucker says is the 
rule in England, and I have no hesitation in saying it is 
equally the rule in West Virginia, and wherever else the 
common law rule prevails, and this view of the case is fully 
sustained by the case of Hubbard vs. Blow, 4 Call., 224. 

I think, therefore, that the circuit court erred in requiring 
the plaintiffs to answer the interrogatories which were im- 
material to the issue, if the plea of payment be held the only 
plea in the cause which was, whether or not the defendant 
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had paid the debt in the declaration mentioned. For the 
same reason the court erred in overruling the plaintiff’s 
objection to the admission as evidence of the said interrog- 
atories and the answer thereto; and all the othe: evidence 
offered to show that the debt was not and never had been 
the debt of the defendant, but was a debt of the Forest 
Hill Mining and Manufacturing Company; in fine, all the 
evidence offered and tending to disprove that the cause 
of action ever existed which the plea had confessed. 

And for the same reason the court erred in overruling 
the plaintiff's motion for a new trial. 

But the important question still remains, and that is, 
whether upon the facts of this case, as shown by the record, 
if the defendant had pleaded the general issue in addition - 
to the plea of payment, and thereby put the plaintiffs to the 
proof of their case, the finding and judgment for the defen- 
dant were or were not sustained by the evidence? 

And this becomes the more important, as it was-claimed in 
the argument that in fact the plea of nil debit was pleaded, 
and the case tried upon that plea and the plea of payment, 
but that by some inadvertence the clerk omitted to enter 
the plea upon the record. 

This view is strongly corroborated by the record which 
states that the “‘ parties again came, by their attorneys, and 
thereupon the demurrer of the defendant to the plaintiff’s 
declaration being argued and considered was overruled. 
And neither party desiring that a jury should be empan- 
neled to try the issues in this cause, the court, in lieu of 
a jury, proceeded to try the same, and having heard the ev- 
idence was of the opinion that the plaintiffs were not enti- 
tled to recover of the defendant in this action.” 

It is unquestionable then that there was some other plea 
in the case than the plea of paymeut upon which issue was 
joined, and upon which, as well as upon the plea of pay- 
ment, the trial was had. But what that plea was is not 
stated, though the circumstances lead to the supposition 
that it was the general issue. If, therefore, the evidence in 
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the cause should be held not only applicable but sufficient to 
sustain that issue, since the appellate court ean only deter- 
mine what appears upon the record, it might become neces- 
sary to reverse the judgment and remand the cause with 
the leave to the defendant to replead. 

Considering then the case on its merits, which is the real 
question in the cause, it becomes important to determine 
whether the evidence sustains the findings and judgment 
on the general issue. In other words, whether the bill of 
exchange sued on was the personal and individual contract 
of the defendant, Hale, or whether it was not. The 
learned counsel for the defendant has argued with force and 
ingenuity to show that upon the case made, the Forest Hill 
Mining and Manufacturing Company was liable. How- 
- ever that may be, it is not necessary to the determination of 
this case, nor is it the inquiry we are called on to investi- 
gate. The true question is, whether or not the defendant is 
liable. And after a careful consideration of the subject 
and a review of the authorities cited in the argument, I am 
led to the conclusion, without hesitaton or doubt, that the 
defendant was liable personally on the bill of exchange, 
which as between him and the holder is his own individual 
contract and undertaking; in other words, it purports on 
its face to be the order of the defendant and the addition of 
the word “ Pres’t” to his signature does not shift the re- 
sponsibilities from him to the company of which he was the 
president, so far as the plaintiffs are concerned. 

I think, therefore, that the judgment should be reversed, 
with costs to the plaintiff in error, the verdict or finding set 
aside, and the cause remanded to the circuit court of Kan- 
awha, to be there proceeded in, and a new trial granted 
the plaintiff upon payment of the costs occasioned thereby. 
And upon said new trial to be had, the said circuit court is 
to conform to the principles above indicated. 


The remaining members of the court concurred. 


JUDGMENT REVERSED. 
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WILLIAM Zink & Son vs. ANDREW WILSON. 
January Term, 1869. 


. In an action of unlawful detainer where the title to the property is admit- 
ted, on the trial, to be in the plaintiff, and a notice to quit the premises is 
offered in evidence, a prima facie right to recover, is shown, and it is not 
error to permit such notice to be read in evidence to the jury. 


. Although there was a trial of a cause before the passage of the act of Feb- 
ruary 7th, 1868, and a verdict rendered, yet if the verdict were set aside 
and anew trial granted, it was error not to permit a party to the suit to be 
sworn as a witness, under the provisions of the act, on a trial had af- 
ter the passage thereof. 


. On the trial of an action of unlawful detainer in the circuit court of Ohio 
county, it was not error for the court to refuse to permit a summons in 
an action of unlawful detainer in the municipal court of the city of 
Wheeling, claiming the same premises, to be read to the jury. 


. W- brought an action of unlawful detainer against Z., on the 6th day of No- 
vember, 1867. On the trial of the cause, in March, 1868, the title to the 
premises was admitted to be in W., and he proved the service of a notice 
on Z. to quit the premises on the Ist day of April, 1867, served Decem- 
ber, Slst, 1866. Z. produced a written lease dated January 24th, 1864, 
for five vears, in which it was stipulated that he was not to sublet the 
premises, and if he did so W. might re-enter after ten days’ notice. To 
rebut this W. produced, and was permitted to read to the jury, a notice 
to Z., dated October 24th, 1867, stating a breach of the condition in rela- 
tion to subletting, and requiring Z. to deliver possession on the 5th day of 
November, 1867. Hexp: 


That it was not error to permit the notice of October 24th, 1867, to be 
read, because the prima facie case of the plaintiff made on the ad- 
mission of his title to the premises, and the proof of the notice 
served December 31st, 1866, had been rebutted. 


2. It was not error to permit the plaintiff to proceed in his case with- 
out producing his written lease, because he had made a prima facie 
case without it. 


Andrew Wilson brought an action of unlawful detainer 
in Ohio county, in November, 1867, against William Zink 
& Son. A trial was had in December, 1867, when a ver- 
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dict was rendered for the plaintiff, but on motion of the de- 
fendants it was set aside and a new trial granted. <A fur- 
ther trial was had in March, 1868, when a verdict and judg- 
ment was had for the plaintiff. On the trial the plaintiff of- 
fered in evidence a notice to the defendants to quit the 
premises claimed by him on the Ist day of April, 1867, 
dated December 27th, 1866, and proved its service on the 
defendants on December 31st, 1866. The defendants objec- 
ted to the introduction of this notice, but the court per- 
mitted it to goto the jury, and they excepted. The defen- 
dants admitted the legal title of the premises to be in the 
plaintiff, in fee. 

The defendants proved the execution of a lease between 
themselves and the plaintiff to extend five years from January 
24th, 1864, in which, among other things, it was stipulated 
that they should not sublet the premises or any part thereof 
without the plaintiff’s consent; and further, if the defen- 
dants failed to comply with any of the requisitions of the 
contract, the plaintiff might re-enter after ten days’ notice. 
The defendants offered themselves as witnesses and desired 
to be sworn, but the plaintiff objected and the court sus- 
tained the objection, whereupon the defendants excepted. 
The defendants further offered in evidence a summons is- 
sued from the municipal court of Wheeling, by the plaintiff 
against the defendants, of unlawful detainer, claiming the 
same premises under consideration, dated April 2d, 1867, 
to which the plaintiff objected, and the court sustaining 
the objection the defendants excepted. 

The plaintiff then proved the subletting of a part of the 
premises in the summer of 1867; he offered to read to the 
jury in evidence a notice to the defendants, dated October 
24th, 1867, and proved to have been served on them on the 
day following,to quit the premises within ten days, they 
having sublet a part of the same. To the introduction of 
this notice the defendants objected, but the court overruled 
the objections and the defendants again excepted. 

They brought the case here by writ of supersedeas, and 
in their petition assigned the following errors. 
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“1, It was error to admit the notice of Wilson to the 
plaintiff, of the 31st December, 1866. 

“2, It was error to refuse to permit the plaintiffs here, to 
be sworn in their own behalf, under the act of the 7th Feb- 
ruary, 1868. 

“3. It was error to refuse the reading of the summons 
issued by the municipal court of Wheeling, dated the 2d 
day of April, 1867. 

“‘4, It was error for the court to permit the said Wilson 
to give in evidence, his notice of the 24th of October, 
1867. 

“5. It was error to permit the plaintiff below, to proceed 
on his case, as first made out, without producing his written 
lease, and proving on that instrument.” 


Peck ¢ Hubbard for the plaintiffs in error. 
N. Richardson for the defendant in error. 


MaxweLL, J. This was an action of unlawful detainer 
by Andrew Wilson to recover from Zink & Son the posses- 
sion of a house and lot situated in the city of Wheeling. 
It was admitted that the legal title to the said property was 
in Wilson. Wilson was allowed by the court to give in 
evidence to the jury a notice to quit the premises on the Ist 
day of April, 1867, which notice was served on the defen- 
dants on the 31st of December, 1866. Itis claimed now here, 
that it was error to allow this notice to be given in evidence 
to the jury. This notice along with the admission of title 
to the property in Wilson showed his prima facie right to re- 


‘cover, and there could be no error in admitting it to go to 


the jury. 

It is claimed that it was error in the court to refuse to per- 
mit the defendants below to be sworn in their own behalf 
under the act of February 7, 1868. 

There had been a former jury in the cause which had 
rendered a verdict against the defendants, but which ver- 
dict was set aside by the court without any judgment be- 
ing pronounced upon it and a new trial awarded. 


| 
| 
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It is claimed by the defendant in error that the verdict of 
the jury is equivalent to a judgment in the meaning of the 
act of February 7, 1868, and that the act must be strictly 
construed. I admit that the act should be strictly con- 
strued, but in construing it strictly we must necessarily 
keep in view the distinction between a “verdict” and a 
“judgment,” and unless a technical judgment has been 
rendered and a new trial awarded, a party may be allowed 
to testify in his own behalf. No such judgment having 
been rendered in this case the defendants below should 
have been allowed to testify in their own behalf, and it was 
error to refuse to allow them to do so. 

I cannot see that there was any error in refusing to allow 
the reading of the summons issued by the municipal court 
of Wheeling, because that case had nothing to do with the 
case before the court. 

There was no error in permitting Wilson to give in evi- 
dence his notice of the 24th of October, 1867, because the 
prima facie case made on his notice proved to have been 
served December 31st, 1866, had been rebutted, nor was 
there any error in allowing the plaintiff below to proceed 
on his ¢ase without producing his written lease, because the 
said plaintiff had made’a prima facie case complete without 
his lease. 

For the error in refusing to allow the plaintiffs in error to 
testify in their own behalf in the court below, the judgment 
complained of will have to be reversed at the costs of the 
defendant in error, and the cause remanded for a new trial 
to be had therein. 


The remaining judges concurred. 


JUDGMENT REVERSED, 
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Wheeling. 


Cuapiine, Lewis & Co. vs. CONANT AND WHEAT. 


January Term, 1869. 


1. An agreement by which there is a mere payment, or promise to pay, out of 
the profits of an enterprise, a sum of money as a specific proportion of 
the profits, does not necessarily constitute the payee a partner, and gives 
him no interest in the profits and no right to them, but only a personal 
claim for such share thereof after they are ascertained, and may be di- 
vided. The true test, to be determined by looking at the agreement and 
all its parts and provisions, as well as its general character, is did the sup- 
posed partner acquire by his bargain, any property in, or control over, or 
specific lien to, the profits while they remained undivided, in preference 
to other creditors. If he did, he is liable to third persons; and if other- 
wise, not. 


2. A case where an agreement is held not to constitute a partnership. 


This case arose in Ohio county. The summons was 
brought to March rules, 1868. A trial was had in May fol- 
lowing, and verdict and judgment for the defendants. 

But one question required determination in this court, 
and that was, as to the alleged partnership of defendant 
James 8. Wheat. 

The opinion of the president contains an ample statement 
of the material facts. 


George B. Caldwell for the plaintiffs in error. 


Authorities to sustain first assignment of errors. 

Robinson’s Old Practice, vol. 1, p. 342; Parson’s Mer- 
cantile Law, pages 166 and 167; 5 C. B., N. S., pages 188 
and 145; Greenleaf’s Evidence, vol. 2, page 393; James’ 
Bankruptcy, pages 198 and 201. 

Authorities to sustain second and third assignment of 
errors: 





a 
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Robinson’s Old Practice, vol. 1, page 342; Parson’s on 
Contracts, vol. 1, page 102; Parsons on Partnership, pages 
146 and notes, and 454 and notes; Hill on Trustees, pages 
559 and 801, 379, 533; Gow on Partnership, pages 15 and 
16; 9 C. B., N. 8., page 99; 4 Maule & Selwyn, page 412; 
4 Johnston’s Chancery Reports, p. 627. 


James S. Wheat for the defendants in error. 


The errors assigned are, the refusal of the circuit court to 
give each of the two instructions asked for by the plaintiffs, 
and the giving of the instruction at the instance of the de- 
fendants. 

The first instruction assumes that Wheat was a dormant 
partner, and asks that he be held liable as a partner, if he 
furnished part of the capital, and was to participate in the 
profits or losses. 

This instruction does not state the law, even had the evi- 
dence justified the court in giving the correct rule in such 
case. 

The participation in profits, thus broadly and generally 
stated, never has been the test of liability as a partner. 

The instruction as asked by the plaintiffs is not the law of 
this case and was only calculated to mislead the jury. 

As to the second instruction, it assumes that the defen- 
dant Wheat had undertaken to trade with the trust funds 
by him held in trust, and that he had made contracts. 
There was no evidence of either, excepting so far as the writ- 
ten agreement may be construed as establishing them. 

The defendant Wheat denying the partnership, said, that 
he had placed several thousands of dollars in the business, as 
agreed to be done in said articles of agreement, and under 
the conditions stated therein out of the funds, &e. 

This question of partnership, or rather Wheat’s liability 
as a partner, either with Henry Conant or with Conant & 
Edwards, depends upon the construction and legal effect of 
this agreement. It was a private paper. 

Defendant Wheat had never been held out to the world 
as a partner, either by himself or others; nor had he taken 
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any part in the management of the business; neither had 
he the right to interfere in any manner whatsoever. He had 
no right to any participation in the profits of the business as 
they accrued, but could only claim the one moiety after the 
payment of all expenses and charges of any and every kind. 
Story on Partnership, sections 86 and 88; section 70. 
Parsons on Partnership, pp. 70 and 71, note; Id. 86, note; 
Berthold vs. Goldsmith, 24 Howard, 536-541; Holmes et al. 
vs. Old Colony R. R. Corporation, 5 Gray, 58; Bowyer vs. 
Anderson, 2 Leigh, 550. 

There is no evidence of the consideration of these drafts 
or of the amount upon which they were drawn, or of the 
particular business in which the debt was contracted. JU. 
S. Bank vs. Binney and others, 5 Mason, 176. [See opinion 
of Judge Story at page 182 et seq.| This case was car- 
ried to the supreme court and the judgment affirmed. 5 
Peters, 539. [See the dissenting opinion of Justice Bald- 
win, p. 567. | 


Brown, President. This is an action of debt against 
Conant and Wheat on two bills of exchange, drawn by the 
plaintiffs and accepted by Edwards and Conant. Conant 
and Wheat jare sued as partners, under the style of Conant 
& Wheat. 

The defendants pleaded non assumpsit, upon which plea 
there was issue, and the defendant Wheat also filed with his 
plea an affidavit denying the alleged partnership, thus put- 
ting the plaintiffs on the proof of the partnership as alleged. 

Wheat was examined as a witness for the plaintiffs on the 
trial, and testified that he had never taken any share in the 
conduct or control of the business of the firm of Edwards 
& Conant; that he had never, at any time, been a partner 
with Henry Conantor with any one else in the firm of Edwards 
& Conant, and that he was not now a partner in said firm. 
At the plaintiff’s request, said James 8. Wheat produced an 
article of agreement, which was put in evidence by the 
plaintiffs, in the following words and figtres, to wit: 
“Mem. of an agreement made and entered into this 7th 
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day of December, in the year 1865, by and between Henry 
Conant, Michael Edwards, Jr., and James 8. Wheat, trus- 
tee for Mrs. Mary Edwards, the wife of said Michael Ed- 
wards, Jr., all of the city of Wheeling and State of West 
Virginia. 

‘“‘ Whereas, the said Henry Conant and James 8. Wheat, 
as such trustee, on the 28th day of March, 1865, at a public 
auction held at the front door of the court-house for Ohio 
county, by Daniel Lamb and 8. Brady, commissioners, 
purchased the lots Nos. 3 and 7, in square No. 1, in the city 
of Wheeling, and parts of lots No. 7 and 8 in the same 
square, whereon is erected the hotel known as the Sprigg 
House, of which they are the owners as tenants in common 
and not as joint tenants, and have in like manner pur- 
chased the unexpired term of a lease on said premises held 
by Thomas Brues, together with a portion of the furniture 
in said house heretofore owned by said Brues; and have 
further agreed to purchase, in like manner, the furniture 
and other things necessary for the said hotel, and to repair, 
refit and equip the said hotel in a suitable and proper man- 
ner at the joint and equal expense, costs and charges of 
the said Henry Conant and James 8. Wheat, as such trustee. 

“‘ Now, it is agreed between Henry: Conant and Michael 
Edwards, to form a co-partnership for the purpose of keep- 
ing the said hotel, upon the following terms, that is to say: 

‘1st. The said business shall be conducted under the firm 
name and style of ‘Edwards & Conant.’ 

“2d. Each of said partners shall devote his whole time, 
with his utmost skill, to the business of the firm, excepting 
that Henry Conant may, from time to time, pursue his bus- 
iness on the river as a pilot, with the consent of his co- 
partner. 

“3d. Neither partner shall sign the name of the firm to 
any note, bill or other writing, excepting in the regular and 
ordinary course of the business of the said firm. 

“4th. The losses of the said business shall be paid equally 
* by the said Henry Conant and the said James 8S. Wheat, as 
such trustee, and during the continyance of the said business, 
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and until the whole of the debts and liabilities therein con- 
tracted and incurred shall have been fully paid off and dis- 
charged, the said real estate, with its buildings and appur- 
tenances, shall be taken and held, together with the furni- 
ture and fittings in said hotel, as liable for the payment and 
satisfaction thereof. The profits of said business, being the 
balance of the gross receipts after the payment of all ex- 
penses, including taxes, repairs and premiums for insurance 
upon the said real estate, and all other proper and legiti- 
mate charges, shall be divided equally between the said 
Henry Conant and the said James 8. Wheat, as such 
trustee. 

“5th. The said Michael Edwards, Jr., shall not be held 
liable as a partner by either the said Conant or the said 
Wheat, as such trustee, for the payment of any loss what- 
ever, nor shall the said Edwards be entitled to any share or 
portion of the profits of the said business, either directly or 
indirectly. 

“6th. Proper books of account shall be kept, in which 
shall be fairly and correctly entered all the transactions of 

said business, at all times, showing the true state and con- 
dition thereof. The said books shall be at all times open to 
the inspection of the said James 8S. Wheat, as such trustee, 
and the said Henry Conant shall, from time to time, pay to 
the said James 8S. Wheat the one moiety of the net profits 
of the said business, to be by him received and held as trus- 
tee for the sole and separate use of Mrs. Mary Edwards, the 
wife of Michael Edwards, Jr., freed and discharged from 
all interest or contract of her said husband. 

‘‘Witness the following signatures: 

““ Hf. Conant, 
** MicHaEL Epwarps, JR., 
“James S. Wurat.”’ 

It was testified by said witness that, in pursuance of said 
agreement, he had, as trustee for Mrs. Mary Edwards, 
placed several thousand dollars in business, as agreed to be 
done by him in said article of agrecment, and under the 
conditions stated therein, out of the funds, &c., held in 
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trust by him for Mrs. Mary Edwards. The plaintiff also 
put in evidence two certain bills of exchange, in the words 
and figures following, to wit: 

*6($219) PHILADELPHIA, Sept. 17th, 1867. 

“Four months after date, pay to the order of ourselves 
two hundred and nineteen dollars, value received, and 
charge the same to account of- 

‘‘ CHAPLINE, Lewis & Co. 

“To Edwards & Conant, Sprigg House, Wheeling, West 
Virginia. (Edwards g Conant.)” 

[10 cents U. S. stamp. ] . 

Enporsep.— Chapline, Lewis & Co., pay to the order of 
George Adams, cashier, for remittance,” which was duly 
protested. 

*($125.35) PHILADELPHIA, Nov. 2d, 1867. 

“Four months after date pay to the order of ourselves one 
hundred and twenty-five dollars and thirty-five cents, value 
received, and charge the same to the account of 

‘* CHAPLINE, Lewis & Co. 

“To Edwards & Conant, Wheeling, West Virginia. 

(Edwards § Conant, Nov. 21st, 1867.)” , 
[10 cents U. S. Int. Revenue stamp. ] 

Enporsep.—*‘ Chapline, Lewis & Co.,” (with protest as 
hereinbefore set forth.) 

The witness, James S. Wheat, further stated that the ac- 
ceptance of said bills of exchange are in the handwriting of 
Michael Edwards. This statement was not made in re- 
sponse to any question of the plaintifis. 

The plaintiffs, after the argument of the case by counsel, 
moved the court to instruct the jury as follows, to wit: 

“The court is asked to instruct the jury that it is the law 
that a dormant partner who takes no part in the conduct of 
the business is liable as a partner if he furnished part of 
the capital, and is to participate in the profits or losses. 
And, secondly, that a trustee who undertakes to trade with 
the trust funds for the benefit of those for whom the funds 
are held in trust, is personally liable on all contracts he 

makes in such trade a partner, or individually; which in- 
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structions the court refused to give to the jury, and there- 
upon said ruling was excepted to by the plaintiffs. 

On motion of the defendants, the court instructed the 
jury as follows, to wit: 

“The court is of opinion, and so instructs you, that said 
agreement does not create a partnership between Henry 
Conant and James 8. Wheat, under the firm name of Ed- 
wards & Conant.” To which last mentioned ruling of the 
court the plaintiffs also excepted. 

The important question to be determined is, whether, 
upon these facts, the trustee, Wheat, was a partner of the 
firm, as alleged. 

The evidence shows an express partnership between Co- 
nant and Edwards, for the purpose and businegs of keeping 
a hotel. It further shows that Conant, and Wheat as trus- 
tee of Mrs. Edwards, owned the hotel and furniture thus 
to be kept, which they, the said trustee and Conant, were 
to repair, refit and equip, and furnish in a proper and suita- 
ble manner, at their joint and equal cost. 

The partnership business was to be, and was, in fact, con- 
ducted under the firm name of Edwards and Conant. 

The compensation of the said trustee, somewhat in the 
nature of rent for his half of the hotel and furniture used 
by the firm of Edwards and Conant, was to be the balance 
of the gross receipts from the business after the payment of 
all expenses, including taxes, repairs and premiums for in- 
surance upon the said real estate, and all other proper and 
legitimate charges. 

It was further provided, that the profits of said business, 
being the balance of the gross receipts after the payment of 
all expenses, including taxes, repairs and premiums for in- 
surance upon the said real estate, and all other proper and 
legitimate charges, shall be equally divided between the said 
Conant and the said Wheat, as such trustee. This would 
seem to be in compensation in the nature of rents, issues 
and profits for the use of the hotel and appurtenances in 
which the business of the firm was to be conducted. 


VoL, ITI. 33 
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It is apparent that Conant was a man of means and it is 
equally inferable that Edwards was not. 

As Conant, therefore, would be‘ liable in solido for the 
debts of the firm of Conant and Edwards, it is natural 
enough that he shouid have required that Wheat, as trus- 
tee, should be bound to pay one-half of the losses, since he 
was to have the gross profits, -after deducting certain costs, 
&c., equally divided between Conant and the said trustee. 
This provision is inconsistent with the relation of partner to 
the firm, because by the provision Wheat is only to be lia- 
ble to pay one-half the loss. If a partner he would have 
been liable én soli/o, as to third parties, and as to a third 
part only infer se. And as the compensation, in the nature 
of rents, for his half of the joint property used, was to be 
one-half, that is to say, the said Edwards’ half of the profits, 
and after deducting the costs specified, after the same should 
be ascertained and divided, it was provided, for the trus- 
tee’s security, that the said Edwards should not be entitled 
to the same, that is the same should not be paid over by Co- 
nant to him, but to the said trustee. 

it is claimed, that because the agreement secures to the 
trustee, Wheat, the right to inspect the books of the firm of 
Edwards aud Conant and require an account, that that is a 
test of. partnership. Undoubtedly every partner has a right 
to an account of the profits; but the converse is not true, 
that every one who has sych a right is a partner. There 
are many ways in which a man may represent another, and 
in that right be entitled to an account, without being liable 
as a partner. Parsons on Part., 92. 

Unless the purport of an agreement be clearly contrary 
to the declared intention of the parties, the declared inten- 
tion should be regarded in giving construction to the agree- 
ment. Parsons on Part., 82. Now the evidence here shows 
that it was not the intention of Wheat to become a partner, 
nor of any of the firm that he should, nor was it the under- 
standing of any of them that he was such, nor did he act or 
hold himself out as such. 

But it is urged for the plaintiff that inasmuch as the trus- 
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tee, Wheat, was to participate in the profits he was a part- 
ner, and the rule laid down in the case of Waugh vs. Car- 
ver is relied on in support of the position. 

It cannot be overlooked that the rule as there laid down 
has been seriously questioned in the latitude of its expres- 
sion, as broader than the point actually decided. And it 
is equally certain that the current of modern authorities, 
while adhering to the principle of that case, have greatly 
restrained its operation and defined more clearly and pre- 
cisely the ground on which it rests. The whole subject is 
considered, and the authorities,"English and American, re- 
viewed in Parsons on Partnership. 

The principles of the law of partnership lead to the con- 
clusion that, if a trader makes an arrangement in regard to 
a commercial business with another, by reason of which 
that other becomes interested as owner precisely as the first 
is interested as owner in the resulting profits, whatever be 
their respective proportions, while they are undivided and 
remain as profits, these two.are certainly partners. And 
the same principles lead us directly to the other conclusion 
that a mere payment, or promise to pay, out of the profits a 
sum of money as a specific proportion of the-profits does 
not necessarily constitute the payee a partner, and gives 
him no interest in the profits, and no right to the profits, 
but only a personal claim for such share of the profits, after 
they are ascertained, and may be divided. 

“Our conclusion is,” says the learned author, “that the 
question of interest in the profits as such (by which we 
mean the profits before they are ascertained and divided) is 
always to be inquired into. The words which the parties 
use andall of them and all the parts and provisions of their 
agreement, as well as its general character and their rela- 
tion to each other are to be looked at, and if the whole ev- 
idence leads to the conclusion that it was not the intention 
of the parties that the receiver should acquire any interest 
in, or control over, the business, or in the profits as they ac- 
crue, and before they are ascertained and divided, but only 
after they are ascertained, to find in them the fund and in 
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their amount the measure of his payment, he is no partner, 
nor liable as snch. And the true test is, did the supposed 
partner acquire by his bargain any property in, or control 
over, the profits while they remained undivided. If so he 
is liable to third persons; and otherwise, not.” 

This subject is certainly one of the most interesting, and 
perhaps one of the most difficnlt, in the whole Jaw of part- 
nership. The authorities are in uo inconsiderable conflict. 
Still the tendency of the cases, and especially of the later 
and better considered ones, we believe, will be found on the 
whole in favor of the doctrine as restricted and stated above. 

We think the error in stating the rule in its amplitude 
lies not in declaring that ‘‘a specific interest in profits as 
profits” makes one a partner as to third persons, but in as- 
suming that a stipulation for a certain share of the profits 
necessarily give such specific interest, or in other words an 
ownership in the profits, before and as they accrue, and in 
contradistinction to the right to have a certain or uncertain 
amount paid out of the profits after they had been ascer- 
tained and divided. And this distinction is sustained by 
numerous decisions. Thus it has been uniformly held, both 
in this country, as in England, that mariners who receive for 
their wages a share in the profits of a voyage are not 
thereby made partners, either as, to rights or liabilities. 
Rice vs, Austin, 17 Mass., 197; Grozier vs. Atwood, 4 Pick., 
234; Coffin vs. Jenkins, 3 Story, 108; The Crusader Ware, 
438; Reed vs. Hussey, 1 Blatch and Howl Adm., 529; Pars. 
on Part., 81, note L. 

The principle governing the courts in these agreements 
with sailors is, that all the circumstances being considered, 
the conclusion is deduced that the parties never intended 
to give, nor did give, to the mariners the interest as owners 
in the undivided profits. Soin barter vs. Redman, 3 Pick., 
435, it was held, “that although the officers and seamen 
respectively were to receive a share of the net proceeds of the 
oil obtained in a whaling expedition for their services, yet 
they were not partners, nor part owners of the oil with the 
ship owners; but, on the contrary, the oil before division 
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was the property of the ship owners, and being theirs in the 
first instance remained so until some settlement and adjust- 
ment.” 

In the case of Holmes vs. The Old Colony R. R. Co., 5 
Gray, 58, The Old Colony R. R. Co. leased to Parker & 
Tribon a hotel and was to receive for the use of the prem- 
ises “in addition to the sum of 500 dollars for the use of the 
furniture, one-half of the net proceeds arising from keep- 
ing the house as a hotel.” The court said, “‘ whatever doubts 
may formerly have existed as to the effect of an arrangement 
like that made in the present case entitling the lessee to re- 
ceive as compensation for the use of his property or capital 
stock, one moiety of the net proceeds arising from the bus- 
iness transacted, that question seems now fully settled at 
least in this commonwealth. It is no longer true that re- 
ceiving one-half of the profits, or one-half of the net 
profits, arising from articles manufactured and sold, or re- 
sulting from business in which one furnishes the stoek in 
trade and another performs the labor, necessarily creates a 
partnership. Jt is always competent to look at the particu- 
lar circumstances of the case and ascertain thereby whether 
it may be a mere compensation to a party for his:labor or 
services, or for furnishing the raw materials, or a mill priv- 
ilege, or a factory, from which the other is to earn profits. 
Story on Part., sec 36, Pars. on Part., 84, note. 

The question was fully considered in the case of Denny 
vs. Cobat, 6 Met., 82, and held that where a party is to re- 
ceive a compensation for his labor in proportion to the 
profits of the business without having any specific lien on 
suck profits to the exclusion of other creditors, there seems 
to be no reason for holding him liable as a partner, even to 
third persons. 

In Bradley vs. White, where the question arose upon an 
agreement that A. should furnish the goods for a store and 
pay all expenses, and B. should transact the business of the 
store and receive half the profits for so doing; it was held 
that this did not constitute B. a partner, and that he was not 
liable to a creditor who had furnished goods for such store, 
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Again, where it was stipulated that the owner of a vessel 
should receive a certain percentage on the profits of the 
voyage it was held that such an interest in the profits did 
not constitute a partnership. Reynolds vs. Tappan, 15 Mass. 
873; Cutler vs. Winsor, 6 Pick. 

In the case of Bowyer vs. Anderson, 2 Leigh, 550, the 
owner of a public ferry leased it to F. for two years, for 1,000 
dollars paid, and if the net profits of the ferry did not yield 
F. 2,000 dollars within the two years, F. should hold over 
the term until the profits did yield the 2,000 dollars; but 
if the profits yielded more than the 2,000 dollars within the 
two years, the excess was to be equally divided between 
them, held not to constitute a partnership nor to render the 
owner liable to third parties for the lessee’s negligence 
during the tenancy, although the owner was to participate 
in the profits in a certain contingency. In this case Judge 
Brooke said “it is not uncommon in farming leases that the 
rent is stipulated to be paid in a certain portion of the 
profits, yet no partnership is inferred from that cireum- 
stance.” 

So in the case of Vanderbaugh vs. Hall, 20 Wend., 70, 
where the question was whether a person with a salary of 
- 800 dollars guaranteed to him and a right to one-third of the 
profits, if there were any, though he was not to be liable for 
losses, was a partner as to third persons, with the plain- 
tiff; and it was held that he was not a partner and was a 
competent witness for him. See also Fitch vs. Hall, 25 
Barb., 13; Dunham vs. Rogers, 1 Barb., 255; Johnson vs. 
Miller, 16 Ohio, 431; Reed vs, Murphy, 2 Green Ia., 574; 
Hodges vs. Dawes, 6 Ala., 215; Scott vs. Campbell, 30 Ala., 
728; Shropshire vs. Shepherd, 3 Ala., 733; Bartlett vs. Jones, 
2 Stropp, 471; Brockway vs. Burnap, 16 Barb., 310. 

From this review of the leading cases and others we con- 
clude that the rule of Waugh vs. Carver in the amplitude in 
which it has usually been stated in the dicta of many distin- 
guished jurists to the effect that an indefinite participation 
in the profits makes one a partner as to third persons, be- 
cause by such participation the fund on which creditors 
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rely is diminished, is not established, nor sustained, by the 
mass of either English or American authorities. And the 
very recent decisions in England, both in the courts and 
House of Lords, Wheatcroft vs. Hickman, 9 C. B., N. 8, 
(99 Eng. Com. L. R.), 47; 8. C., 8 H. of L., cases 268 have 
gone, if we may judge from the note of them in the law 
reviews, even beyond the American courts in condemnation 
of the broad principle so early announced, and concur in 
giving to ita more restricted, rational and practical applica- 
tion to the business of the times. 

We are constrained, therefore, notwithstanding the im- 
posing and conflicting dicta apparently to the contrary to 
conclude that the cases show that there are but two grounds 
upon which a person can be made liable as a partner to 
third persons; and that if a man has not been held out as 
partner, he can be chargable as such only when he holds 
that relation to. profits, which we believe to be the ultimate 
test of partnership, both infer se and as to third persons;. 
that is, unless he has some ownership in or of the profits as 
they accrue and are not ascertained or divided into portions 
or dividends. 

See also on this question Gibson vs. Stone, 43 Barb., 285; 
Conklin vs. Barton, Ib., 435; Smith ads. Parry, 5 Dutch, 74; 
Vorhees vs. Jones, Ib., 270; Berthold vs. Goldsmith, 24 How. 
(U. 8.), 536; Stevens vs. Faucet, 24 Ill., 483; Robins vs. Lar- 
well, 27 Ill., 365; Fawcet vs. Osborn, 32 1b.,411; Macy vs. 
Combs, 15 Ind., 469; Reynolds vs. Hicks, 19 1b.. 113; Braley 
vs. Goddard, 49 Me., 108; Atherton vs. Tilton, 44 N. H., 452; 
Whitney vs. Luddington, 17 Wis., 140; U.S. Bank vs. Bin- 
ney, et al., 5 Mason, 176, 182; U. S. Bank vs. Binney et al., 
5 Peters, 529; Story on Part., sections 36, 38, 70. 

Apylying then the principles deduced from the cases thus 
considered, let us see if the case here wears the impress of 
a partnership, either inier se, or as to third persons? 

And first, it was not the intention of the parties that the 
trustee, Wheat, should be a partner, nor liable as such, nor 
was he to have any part or lot in the management and con- 
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trol of the business of the partnership, nor did he, in fact, 
exercise or attempt to exercise any such control. 

In the second place he was not held out as a partner. 

In the third place his participation in the profits was to 
be only after they were ascertained and apportioned and 
divided, when the portion so divided, which would have be- 
longed to the partner Edwards_was to be paid by the other 
partner Conant to the trustee Wheat, and not to Edwards 
in any event, and until such ascertained apportionment and 
division of the profits the said trustee had no specific interest, 
ownership of or lien upon the said profits as would preju- 
dice or take precedence of other creditors of the firm of 
Edwards & Conant; and even then his participation was 
only to be in the balance after deducting taxes, repairs, in- 
surance on the property and all other proper and legitimate 
charges. Here there was no such participation in the 
profits, as profits, before ascertainment and division, but 
only in the profits if any that would have been apportiona- 
ble to the partner Edwards (but who was not to receive 
them), after such ascertainment and division. 

Considering then the words which the parties have used, 
and all of them, and all the parties and provisions of their 
agreement, as well as the general character and relation to 
each other, the true test is, did the supposed partner, 
Wheat, acquire by his bargain any property in, or control 
over, or specific lien upon the profits while they remained 
unascertained and undivided, in preference to other creditors? 
If so, he is liable to third persons; and otherwise, not. 
And so considering we are constrained to hold him fot lia- 
ble, neither inier se nor as respects third persons dealing 
with the partnership, since the facts of the case fail to con- 
stitute him a partner in any sense. 

I think, therefore, that the court below committed no er- 
ror in giving to the jury the instruction asked by the defen- 
dants, to the effect that the said agreement did not consti- 
tate the trustee, Wheat, a partner of the firm of Edwards 
& Conant. Nor did the court err in refusing to give the two 
instructions asked by the plaintiffs, because though as abstract 
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propositions of law they were unexceptionable, yet as mere 
abstractions they were irrelevant and calculated to mislead 
the jury, since the inquiry was not whether a dormant 
partner was liable in the one case, or a trustee who trades 
with the trust fund is liable in the other, but whether the 
party in any character was a partner, either inter se, or as to 
third persons. 

I am of opinion, therefore, to affirm the judgment, with 
costs and damages to the appellees, 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Cbeeling. 





Cartos A. SPERRY vs. GRANVILLE GIBSON AND WIFE. 
January Term, 1869. 


Land was conveyed to P., the wife of G., after marriage, by deed; in 1855, it 
was returned delinquent and sold for the non payment of taxes for 1850- 
51, and H. became the purchaser. Before the expiration of two years 
from the purchase, P., the wife tendered to H. the amount of the taxes 
with interest and damages, which H. refused to receive, but obtained a 
deed from the clerk of the county court for the land. H. subsequently 
sold the land to H., who sold the land to S. S. brought an action of eject- 
ment against G. and wife, obtained jndgment and writ of possession. G, 
and wife obtained an injunction tothe operation of the writ. Herp: 





1, That it was the duty of H. to have received the money for taxes, in- 
terest and damages when tendered, and released to P., the wife, 
the benefit of his purchase, and having failed to do so she has the 
right to go into a court of equity to compel him, his heirs or as- 
signs to do so, and the injunction, so far as it effects the rights of 
the wife, was properly perpetuated below. 


2. It is a general principle that where a party may defend himself at 
law equity will not interfere, and where he might have done so 
but has failed to do it he shall not have relief by bill in equity, 
unless he was prevented by fraud or accident or the act of the op- 
posite party unmixed by fraud or accident on his part. 





3. G., the husband, could not defend himself against the legal right of 
S. to recover possession, at law, holding the land not in his own 
right, but in right of his wife. The fact that the wife had of- 
fered to redeem the land could not be set up by the husband, at 
law, to defeat the deeds of S., and the only remedy is in a court of 
equity. Theequity of the case requiring a conveyance of the land - 
from S., to P., the wife, the foundation of the judgment against the 
husband was taken away, and the injunction was properly perpet- 
uated as to him in the court below. 


In 1847, James Vickers conveyed in fee to Polly Gibson 
a tract of land on the Rocky Fork of Pocatalico river, 
Kanawha county, containing 300 acres. 

Polly Gibson was at the time a married woman, the wife 
of the appellee, Granville Gibson. She had a large family. 
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Her husband, herself and family were living on this land, 
which was about all they had. 

The land was assessed for taxes in the name of 
the wife and was returned delinquent for the non pay- 
ment of taxes thereon for the years 1850 and 1851, though 
it was proved that there was plenty of property on the farm 
out of which the taxes could have been made. 

The taxes so returned delinquent amounted to 1 dollar 
and 67 cents; under this assessment and return, the land 
was sold October 15th, 1855, to William [lowell for 1 dol- 
lar and 67 cents. . 

In January, 1857, Mrs. Gibson offered the purchaser, 
William Howell, 25 dollars to redeem the land. 

Mary Jane Keeling’s deposition was as follows: “I was 
present when Mrs. Gibson offered Mr, Howell 25 dollars to 
redeem her land in January, 1857; I don’t recollect the 
day of the month; it was at Mr. Howell’s house; I recol- 
lect her asking him if he would take that. He made no di- 
rect reply, but shook his head, and said he had it in his 
power to make a spec, and he intended to do it.” 

“Did Mrs. Gibson, at the time above referred to, have 
the money in her hand ready for said Howell, if he had con- 
sented to accept it? Answer, she did.” 

The tender was made, as before stated, in January, 1857. 

On the 23d of January, 1858, William Howell obtained 
his deed, founded on the tax sale, from the clerk of Kana- 
wha county. 

On the 30th day of January, 1858, a week after he got 
his deed, he conveyed the land for 75 dollars to James M. 
Harrison with special warranty. 

On the Ist day of March, 1866, James M. Harrison con- 
veyed the land with special warranty to Carlos A. Sperry, 
the appellant. 

Sperry immediately afterwards commenced an action of 
ejectment in the Kanawha circuit court against Granville 
Gibson, the husband, (the wife not being a party thereto,) 
in which action he recovered judgment at the April term, 
1867, against the husband, 


ee eee eee mee 
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The complainants on the 8th of May, 1867, filed their bill 
in chancery in the circuit court of Kanawha against Wil- 
liam A Howell, James M. Harrison, Carlos A. Sperry, the 
sheriff, and George, Ann M. and Sampson Gibson. 

The bill alleged the tender to Howell. That the land 
should have been assessed in the name of the husband, he 
being tenant by courtesy. That the wife had the right to re- 
deem until two years after her disability as a feme covert 
ceased. That the tax deed was fraudulently obtained. 

The prayer of the bill was that the plaintiff in the eject- 
ment be enjoined from enforcing his judgment. 

Sperry and Harrison answered jointly. They did not 
deny the tender. 

Howell answered. He denied the tender. 

The decree, December 31st, 1867, perpetuated the injunc- 
tion. 

Sperry appealed to this court. 


Sperry for the appellant. 

We insist on all the points of error made in the petition 
for an appeal. 

The question of jurisdiction arising under the second 
point of error, has been so often the subject of judicial in- 
vestigation and decision that we think it not amiss to refer 
the court to some authorities upon it. 

In Allen, Walion ¢ Co. vs. Hamilton, 9 Grat., 255, the 
court refused to relieve the bail from a judgment against 
him, because he failed to make defence at law and furnished 
no adequate excuse for his failure. The alleged excuse 
was that his counsel advised him that it was unnecessary to 
make defence. The court says, “if without fraud on their 
part they have got a legal advantage they cannot be deprived 
of it because the other side has acted upon an erroneous 
impression of his own, or the mistaken advice of his coun- 
sel. Page 258. 

In Meem vs. Rucker, 10 Grat., 506, it was held that an in- 
junetion to a judgment at law cannot be sustained merely 
because the party failed to make his defence, from igno- 
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rance of the nature of the proceeding against him, and a 
mistake, or misapprehension of the steps necessary to be 
taken, and further, that he must not only aver a sufficient 
excuse but must prove it. 

In George vs. Strange’s ex’or, 10 Grattan, 499, the court 
held that an injunction to a judgment at law will not be sus- 
tained to allow the defendant to set up payments and offsets 
which he might have pleaded at law. 

In all these cases the merits were clearly with the 
plaintiffs in equity seeking relief against the judgment at 
law, but they failed to obtain relief because they should 
have defended themselves at law, and had furnished no ad- 
equate excuse for not doing so. 

In Slack vs. Wood, 9 Grat., 42, the court reviews the doc- 
trine and authorities upon the subject of jurisdiction, and 
says, “the ground on which relief is granted is confessedly 
somewhat narrow and restricted. It is not sufficient to 
show that injustice was done, but it must appear also that 
it was not occasioned by the inattention of the party com- 
plaining. A bill seeking relief of this character is watched 
by equity with extreme jealousy. Bateman vs. Willoe, 1 Sch. & 
Lef., 201. Rules are established, some by the legislature, 
some by the courts themselves for the purpose of putting an 
end to litigation, and it is more important that an end 
should be put to litigation than that justice be done in every 
ease.” Jb., 204. 

In the case of Floyd vs. Jayne, 6 Johns. Chy. Rep., 479, 
Chancellor Kent states the settled doctrine and practice of 
the courts of equity, as well as courts of law, to be that a 
party is not entitled to relief after verdict upon testimony, 
which with ordinary care and diligence he might have pro- 
cured and used upon the trial at law; and he adds, “that it 
would be establishing a grevious precedent, and one of 
great public inconvenience, to interfere in any other case 
than one of indispensable necessity and wholly free from 
any kind of negligence.” 

In Fuulkner’s adm’r vs. Harwood, 6 Rand., 125, it was held 
that a court of equity will not grant relief merely because 
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injustice has been done. The party applying for relief 
must show that he has been guilty of no laches; that he 
has done everything that could reasonably be required of 
him to render his defeuce effectual at law. 

These doctrines have been enunciated and acted upon by 
the court of appeals of Virginia from the days of Judge 
Roan to the present time, as may be seen by an unbroken 
series of decisions. De Lima vs. Glassell’s adm’r, 4 Hen. & 
Munf, 360; Zurpin vs. Thomas, 2 Hen. & Munf., 139; Aud- 
itor vs. Nicholas, 2 Munf., 31; Fenwick vs. Macmurdo, 2 
Munf., 244; Oswald vs. Tyler, 4 Rand., 19; Berne vs. Mann, 
5 Leigh, 364; Zapp vs. Runkin, 9 Leigh, 478; Donally vs. 
Ginnatt, 5 Leigh, 359; Arthur vs. Chavis, 6 Rand., 142; 
Haden vs. Garden, 7 Leigh, 157; Turner vs. Davis, 7 Leigh, 
227. 

Apply the principles of these cases to the one under con- 
sideration, and it must appear that a court of chancery has 
no jurisdiction of the case and can afford no relief. 

The bill affords no excuse for not making adequate de- 
fence at law. It sets forth the chain of title upon which 
the appellant recovered in his action at law, and avers that 
the deed from Quarrier, clerk, to Howell (a necessary link 
in his chain of title) was “ utterly nulland void.” Thus, in- 
stead of furnishing an excuse for not making his defence at q 
law, he shows the want of excuse. 

If the deed was null and void why did not the defendant 
show it at law? He certainly appeared and made the most 
vigorous defence he could. Every question involved in the 
case as it now stands is a legal question, proper for a legal 
forum, and only proper for such a forum. There is not a 
pretence of an excuse furnished in the bill, much less in the 
proof, for not making a proper defence in that court. It is 
no excuse to say that the title in fee was in the wife, and 
that her interest alone was sold, which did not effect the life 
estate of the husband. Take this to be true, as very proba- 
bly it is under a decision of this court in Lewis vs. Smith, 

2 W. Va. Rep., and it only tends the more conclusively to 
show a want of jurisdiction in the chancery court. The 
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husband had a life estate in the land. This was a legal es- 
tate. What has become of it? Was it not recovered in 
the ejectment? What excuse does he make for not defen- 
ding this legal title or estate at law? The answer is, none 
whatever. Then, upon the principles of the cases quoted, 
how can he have relief here? 

The conclusion is inevitable that the life estate is gone, 
and gone forever. 

It is vain to attempt to save the life estate by connecting 
the wife with her husband in a bill for relief. If she could 
be relieved he cannot. The bill will be obliged to be dis- 
missed as to him. 

Is itany better as to her? Wethink not. Her estate is 
a legal estate. Ilis underlies hers. His is gone. ' If she 
has any right to redeem, as she says she has, the law will 
furnish her with the remedy at the right time. Let her re- 
deem, which is a legal right, and a court of law will afford 
her all the relief wiich she may be entitled to. She cer- 
tainly has not redeemed as yet. She has not paid or ten- 
dered the money necessary to redeem, and she certainly has 
not filed it with the clerk as required by law. 

It may be said that after the expiration of the life estate 
the evidence of her having redeemed (if redeem she can 
before) may be lost, and this may be an excuse for coming 
now. But this is no adequate reason. 

Let her file her bill to perpetuate the testimony, if she 
has any, that may be lost. 


Lamb § Paull for the appellees. 
’ 

MaxweELL, J. The appellee obtained an injunction in the 
circuit court of Kanawha county to prevent. the appellant 
from enforciug a judgment obtained in said court against 
the said Granville Gibson for the possession of a tract of 
200 acres of land. The bill charges that after the marriage 
of the complainants a tract of 200 acres of land was con- 
veyed to the said Polly Gibson, and her heirs, by deed, 
bearing date in 1847; that the said tract of land was sold 
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in the year 1855 for the non payment of taxes, charged 
thereon for the years 1850 and 1851, and purchased by Wil- 
liam A. THowell; that the said tract of land was charged 
with taxes, returned delinquent and sold in the name 
of the said Polly Gibson; that on the 23d day of Jan- 
uary, 1858, the clerk of the county court of Kanawha 
county made to the said Howell a deed for the said tract of 
land; that the said Howell, by deed, bearing date January 
30th, 1858. conveyed the said land to James M. Harrison, 
who conveyed the same to Sperry, by deed, dated March 
Ist, 1866; that the said Sperry afterwards instituted his ac- 
tion of ejectment against the said Granville Gibson in the 
circuit court of Kanawha county, and at the April term, 
1867, thereof, obtained a judgment against him for the pos- 
session of the said land, on which judgment a writ of 
habere facias possessionem was placed in the hands of the sheriff 
to be executed. The bill further charges that soon after 
the said land was purchased by the said Howell, and long 
before the expiration of two years from the time of said pur- 
chase, the said Polly tendered to the said Howell the amount 
which he had paid for the same, with the additional taxes 
he had paid thereon, and interest on the same at ten per 
centum per annum from the time when paid, and that he 
refused to accept the said tender, and on the expiration of 
the two years fraudulently and unlawfully obtained the said 
deed from the clerk for the said land. 

Howell, Harrison and Sperry were made defendants, all 
of whom demurred to the bill. The defendants, Sperry 
and Harrison filed a joint answer and admitted that the 
Jand was sold in the name of Polly Gibson, purchased by 
Howell and conveyed afterwards, as charged in the bill, and 
that a judgment was obtained, as charged, for the possession 
of the said land. They say that if the deed was obtained 
by fraud they know nothing about it. They further deny 
that a tender to the party who purchased the land is sufl- 
cient, if refused by him. They also deny that Polly Gib- 
son has any right to redeem while she remains a feme covert. 

The defendant, Howell, filed a separate answer, and made 
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pretty much the same admissions, except as to that he de- 
nied that any tender was ever made to him, either before or 
since he obtained his deed from the clerk. He denies that 
said deed was fraudulently or unlawfully obtained. 

{ think it sufficiently appears, from the evidence, that 
Mrs. Gibson did, before the expiration of the two years 
from the date of the purchase by Howell, tender to him, as 
charged in the bill, the amount for which the land was sold, 
with the additional taxes he had paid thereon and interest 
on the same at ten per centum per annum from the 
time when paid. It was the duty of Howell to have re- 
ceived the money when tendered, and to have released to 
Mrs. Gibson the benefit of his purchase, but having failed 
to do so, she has the right to go into a court of equity to 
compel him, his heirs or assigns, to do so. The decree of 
the court, therefore, so far as it affects the rights of Mrs, 
Gibson, is substantially correct. It is claimed, however, 
that the judgment in the action of ejectment against her 
husband is conclusive against him and cannot be inquired 
into in a court of equity, because he might have defended 
himself at law but failed to do so. 

It is a general rule that where a party may defend him- 
self at law, equity will not interfere; aud where he might 
have done so but has failed to do it, he shall not have reliet 
by bill in equity unless he was prevented by fraud or acci- 
dent, or the act of the opposite party unmixed with negli- 
gence on his part. How does this rule apply in this. case? 
Gibson was not prevented by fraud, accident, surprise, or the 
act of the opposite party, from making: his defence. But 
was his defence such as could have been made in a court of 
law? The plaintiffs’ right to recover depended upon the 
tax deed to Howell, the deed from Howell to Harrison, and 
from Harrison to him, all of which were regular, formal,. 


legal deeds. The plaintiff had the legal right to recover 


the possession of the land from the husband who held it in 
right of his wife, not in any right of his own. The fact 
that the wife had made the tender and offered to: redeem 
the land could not have been set up in a court of law by the 
Vou. Hl.. 34 
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husband to defeat the deeds. Norvell vs. Camm and wife, 6 
Munf., 233. The remedy is alone in a court of equity. 
Gibson is, therefore, entitled to relief in a court of equity. 
The equity of the case requiring a conveyance of the land 
from Sperry to Mrs. Gibson, the foundation of the judgment 
against Gibson is taken away, and the injunction to the 
judgment should have been, as it was, perpetuated. 

The form of the decree complained of probably might 
have been different from what it is, but it is substantially 
correct, and must be affirmed, with damages and costs to 
the appellees. 


’ The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 
JouHN D. D. Rossett vs. GARDNER AND RICHARDSON. 


January Term, 1869. 


It is held that a party is entitled to a continuance where he has used due dil- 
igence to be prepared for a trial, and one of his counsel is absent by 
reason of a change in the time of holding the circuit courts in an ad- 
joining circuit, having been previously engaged in the last mentioned 
court and in attendance at the same; and where his other counsel, al- 
though present during the term, was absent when the cause was heard. 


This cause arose in Jackson county. The question 
determined by this court was whether the appellant, Ros- 
sett, wag entitled to a continuance in the court below at the 
term when a final decree was had against him, September, 
1866. 

The following affidavits were filed at the September term, 
on a motion to submit the cause to the court: . 

“Before me, John H. Riley, deputy of R. R. Riley, per- 
sonally appeared the complainant, John D, D. Rossett, and 
made oath that at the commencement of the term of this 
court last Monday, in open court before the bar, he has 
asked to his counsel, Benjamin H. Smith, Esq., present, 
what arrangement he had made, for he had been engaged 
by the complainant as his legal defensor in some of the cases 
of the said complainant being then before the court, and 
handed them by him to Mr. Tomlinson, from Mason 
county, attorney-in-law then at the bar to attend to him, 
then the said attorney, Benjamin H. Smith, then and there, 
in presence of Mr. Robert Brown, attorney practising at the 
bar aforesaid, called the said Mr. Tomlinson to remembertheir 
understanding, that no case of said Rossett should be passed 
save the case of Wolf, to the best of his knowledge and be- 
lief. The deponent further states that he sincerely believes 
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he cannot proceed, and justice be done to him, without the 
defence of his learned counsel, who is thoroughly ae- 
quainted with the case and the bearings on it of law anc 
equity, the case being of magnitude and of great impor: 

tance and burden for him, and that the deponent has mad 

all possible exertion to have the case ready, and his other 

counsel, Benjamin Wilson, Esq., present, but unavoidably 

absent, as reference to be had in his affidavit, filed this term 

of the court, in the case of deponent against John M. 

Greer, et al.” 

“U. W. Flesher, one of the attorneys for the defendants, 
makes oath that since he has been employed in this cause 
he has submitted on the 1st day of each term of the circuit 
court of this county, for four or five times, the file of papers 
in the above chancery cause. 

‘That the complainant or his counsel, at each time of sub- 
mission, would call for and take the papers, saying they 
would examine them and hand to the court in time for de- 
cision, or else would file an affidavit on account of their de- 
fects in taking evidence, and have the cause continued; 
that when they did take them that they kept the file until 
after the court adjourned, or uutil it was too late in the 
term for the court to examine them; that at the last term 
of this court John D. D. Rossett, the complainant, by an 
affidavit stating that defendants had excepted to his evi- 
dence; that he could not go safely into trial without said 
evidence being retaken ; that it was then in process of be- 
ing taken, &c.; and asked that cause be continued until the 
next term. 

“A fliant further makes oath that the said complainant has 
now taken said evidence three or four times, and each time 
he has substantially committed the same error, and the de- 
positions now filed, in the opinion of the affiant, since the 
last term of this court, is subject to the same exceptions. 
Affiant therefore believes that they are taken faulty pur- 
posely to delay and prevent a final hearing of this cause.” 

The matter referred to by affiant, Rossett, in the affidavit 
in the cause against Greer e al., was that a change had 
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been made by the legislature in the time of holding courts 
in the circuit adjoining Jackson county, and that his coun- 
sel, Benjamin Wilson, Esq., was in attendance upon a 
term then holden in that circuit and could not be present 
at the Jackson court. 


A, F. Haymond for the appellant. 
G. H. Lee for the appellees. 


Brown, President. This case, though very imperfectly 
presented, yet shows satisfactorily that appellant had used 
due diligence to be prepared for trial, however wanting he 
may have been at a former term. That one of his counsel 
was unavoidably absent by reason of a recent and impor- 
tant change by the legislature in the time of holding the 
court, by which the counsel, by previous engagement, was 
required to be at another court at the same time. 

The appellant’s other counsel, though present on a pre- 
ceeding day of the term, was, from some cause not ex- 
plained in the record, absent when the cause was heard, and 
the appellant left without the aid of any of his counsel, had 
to prepare his affidavit for continuance himself; and its im- 
serfections furnish ample evidence of his need of counsel 

n the preparation and management of his cause. 

I think the court ought to have continued the cause un- 
ler the circumstances. Without, therefore, expressing any 
ypinion on the merits of the case, I am of opinion to re- 
verse the decree and remand the cause with costs to the ap- 
rellant. 


BerksHireE, J. From the appellant’s affidavit, filed at the 
ime of the final hearing of the cause, upon which he founded 
iis motion for a continuance upon the ground of the absence 
of his counsel who were conducting the suit, (though the af- 
idavit is not free from ambiguity and was evidently written 
yy the appellant himself), I think it sufficiently appears that 
aeither of said counsel were present at the time such appli- 
eation for the continuance was made, though it does ap- 
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pear that one of them, B. H. Smith, Esq., was present and 
in attendance upon the court on a previous day of the same 
term. And as it does not appear that the appellant was 
wanting in proper diligence in reference to the procure- 
ment of counsel, or in any respect responsible for their ab- 
sence, I think he was entitled to the benefit of their ser- 
vices, or at least-one of them, and that the court erred in 
proceeding to a hearing of the cause in the absence of 
both of them. 

I do not deem it necessary to express any opinion on the 
merits of the final decree complained of, as I think the case 
should be remanded for further proceedings. 

In my opinion the decree should be reversed, with costs 
to the appellant here, and the cause remanded to the circuit 
court for further proceeding. 





MaxwELL, J., dissentiente. The first ground of error as- 
signed in this case, is that the court erred in not continuing 
the cause at the term when the decree was rendered in con. 
sequence of the absence of the complainant’s counsel. 

It is difficult, if not impossible, to know the precise con.- 
dition of the record in respect to the continuance supposec 
to have been applied for. The final decree dismissing th« 
complainant’s bill was rendered at the September term 
1866, of the court. At the June term preceeding, the com- 
plainant filed his affidavit in the papers of the cause, stating. 
among other things, that he could not proceed safely in the 
case without his counsel, B. H. Smith, Esq., and B. Wilson. 
Esq. No order seems to have been entered in the case ai 
that term. At the term at which the decree complained o! 
was rendered, the complainant filed another affidavit the 
greater portion of which is not intelligible. But the de- 
ponent states in the last named affidavit that “he sincerely 
believes he cannot proceed and justice to be done to him 
without the defence of his learned counsel, who is thor. 
oughly acquainted with the case and the bearings on it o 
law and equity, the case being of magnitude and of grea: 
importance and burden for him, and that the deponent hat 
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made all possible exertion to have the ease ready, and his 
other counsel, Benjamin Wilson, Esq., present, but una- 
voidably absent.” 

I gather from these two affidavits that the counsel for the 
complainant consisted of B. H. Smith and B. Wilson, and 
the last of the affidavits states that Mr. Wilson was una- 
voidably absent, but it does not state that Mr. Smith was ab- 
sent, but it does seem to appear from another part of the 
last named affidavit that Mr. Smith was present at least at 
one time during that term of the court. 

It seems, therefore, that the complainant had two coun- 
sel, one of whom was present when the decree complained 
of was rendered. It does not appear from the affidavits of 
the complainants that he desired or expected any other or 
further preparation to be made in the case, or that he de- 
sired or expected anything to be done before the case was 
to be submitted. Moreover, it appears from the affidavit of 
Flesher, one of the counsel for the defendants, that he had 
submitted the cause to the court on the first day of each 
term of the court for four or five terms, and that either the 
complainant or his counsel, at each time of such submission, 
would call for and take the papers, saying they would ex- 
amine them and hand them to the court in time for decision, 
or else would file an affidavit for a continuance; that when 
they took the papers they would keep them until after the 
court adjourned, or until it was too late in the term of the 
court to examine them. 

Under the circumstances of the case I do not think the 
complainant was entitled to any continuance even if he had 
no counsel present, and had asked the court to continue the 
case for that reason, which was not done so far as the re- 
cord discloses; nor does the record show that any contin- 
uance was applied for at the term when the case was de- 
termined for any cause, 


DECREE REVERSED. 
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Samvet B. Woops vs. M. Fisner’s ADmM’R. 


August Term, 1869. 


It is competent to grant, under the prayer of general relief ina bill, the ap- 
pointment of a trustee to aid in the execution of a trust, the original 
trustee having gone beyond the jurisdiction of the court; and also to 
settle the accounts of the administrator of the grantor in the trust deed, 
and to adjust and protect the rights of the complainant and all other 
creditors, and it is error to dismiss the bill on demurrer. 


This cause arose in Fayette county in 1867. The ques- 
tion determined by this court sufficiently appears in the 
opinion of the judge. 


Lamb § Paull and Sperry for the appellant. 


BerksHireE, J. This is an appeal from a decree of the 
circuit court of Fayette county, dismissing the complainant’s 
bill with costs. 

The case was heard on a demurrer to the bill, and the 
only question arising on the record is the propriety of this 
- decree. 

The bill alleges that Meredith Fisher, in his life time, 
was indebted to the complainant in the sum of 163 dollars 
and 31 cents with interest, and to secure this debt, executed 
a deed of trust to John B. Jones, as trustee, on certain real 
estate and personal property which is enumerated in the 
bill. 

That the deed was duly acknowledged before the clerk of 
the county court for the county for recordation but was 
never, in fact, actually spread on the record. 

That said Fisher had departed this life, leaving a widow 
and several infant children, and that his estate had been 
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comrnitted to the sheriff of said county for administration; 
also, that the trustee had not executed the trust, but 
bad left the county, and that the debt had never been paid. 
The bill then prays that the sheriff of Fayette county, to 
whom Fisher’s estate had been committed, the widow and 
heirs of the said Fisher and the trustee be made parties 
defendants, and that the real estate and personal property 
included in the deed of trust be sold under a decree of the 
court and his debt paid out of the proceeds. And there 
was also a prayer for general relief. 

The only allegation contained in the bill as a ground of 
relief is that the trustee had left the county and had not 
executed the trust, and that the debt had never been paid. 

From this I thinkit may well be implied thatthe trustee had 
gone beyond the jurisdiction of the court, and if so the 
complainant had a right to come into a court of equity and 
that under the prayer for general relief it was competent 
and proper for the court to afford him the necessary aid in 
the execution of the trust by the appointment of another 
trustee, and also to settle the accounts of the administrator 
and to adjust and protect the rights of the complainant and 
all other creditors and parties interested in the estate. 

I think, therefore, the decree must be reversed, with costs 
to the appellant here, and the cause remanded to the cir- 
cuit court for further proceedings, 


The other judges concurred. 


DECREE REVERSED. 
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Wheeling. 


Netson HItt, apm’R, ef al. vs. RUFFNER et al. 
August Term, 1869. 


Where deeds do not upon their face show any trust to be held upon land 
therein conveyed, which land has been sold to third parties, judgments 
against parties who are alleged to be secret beneficiaries in such deeds, 
cannot be enforced against the lands in the hands of the third parties, 
who are innocent purchasers without notice. 


This cause came from Kanawha county. The only ques- 
tion presented for the consideration of this court was that 
arising upon the matter of the lien of the judgments of 
Hill, administrator, and others. 

The opinion of the judge delivering it here, presents the 
essential features of the case. 


B. H. Smith for the appellees. 


MaxwELL, J. On the 20th day of June, in the year 1847, 
Andrew Donnally and wife, by deed with general warranty, 
conveyed to one John Lewis several parcels of real estate 
situated in the county of Kanawha. 

On the 27th day of July, in the year 1850, the said John 
Lewis and wife, by deed with special warranty, conveyed 
the same property to Andrew F. Donnally. 

On the 28th day of July, 1853, the said Andrew F. Don- 
nally and wife, by deed with covenants of general war- 
ranty, conveyed a portion of said property to Milton 
Parker. 

On the 23d day of September, 1853, the said Milton 
Parker and wife, by deed with general warranty, conveyed 
the portion of the property which had been conveyed to 
him by the said Andrew F. Donnally, to Charles Gould 





Brome 














COURT OF APPEALS OF WEST VIRGINIA. 5389 





Aug. Term, Hill, adm’r, et al. vs. Ruffner e¢ al. 1869. 





and Willard Parker, all of which deeds were at the time of 
their respective execution regularly acknowledged and ad- 
mitted to record in the county of Kanawha. 

A number of judgments were obtained against Dryden 
Donnally and Van B. Donnally, between the years 1846 and 
1850, and during those years, and were within the time al- 
lowed by law, properly docketed in the said county of Kan- 
awha. 

The judgment creditors of Dryden Donnally and Van B. 
Donnally filed their bill and charged that all the land con- 
veyed to Lewis, and by him conveyed to Andrew F. Don- 
nally, was in fact conveyed and held in secret trust for the 
use and benefit ef said Dryden and Van B. Donnally, 
which charge is fully sustained by the evidence in the cause, 
there being no indication whatever of any such trust on the 
face of either of said conveyances. The creditors claim 
that all of this property, including that portion sold and 
conveyed by Andrew F. Donnally to Milton Parker, and 
now owned by Gould and Willard Parker is liable to the 
payment of their judgments. 

The sole question presented for the consideration of this 
court is whether or not that portion of the property con- 
veyed to and held by Gould and Parker is liable for the pay- 
ment of the said judgments. It is charged in the bill that 
Gould and Willard Parker at the time they made their pur- 
chase had notice that the said property had been held in trust 
as aforesaid for the purpose aforesaid, but the charge is 
positively and plainly denied, and there is no evidence 
whatever to sustain it. 

Therefore, the property conveyed to Gould and Willard 
Parker cannot be charged with the said judgments. 

The decree complained of will have to be affirmed, with 
damages and costs to the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 
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WHbeeling. 


ALLEN T. CAPERTON, ADM’R, vs. G. C. LANDCRAFT. 


August Term, 1869. 





A trust deed was executed in 1858, the debt secured to be discharged by the 
1st of September, 1862, or the property to be then sold. The trustee ad- 
vertised for sale on the 4th of February, 1868, when an injunction was 
obtained restraining the same, alleging that the land was about to be sold 
for cash at a time when in consequence of the general prevalent depres- 
sion and extreme scarcity of money, and the season of the year, and in- 
clemency of the weather at the time of the proposed sale, that it would 
result in great pecuniary loss and sacrifice. HELD: 





That a decree perpetuating the injunction was erroneous, and the in- 
junction must be dissolved and the bill dismissed. 





This cause came from Monroe county. 


J. S. Wheat for the appellant. 
W. W. Peck and J. W. Davis for appellee. 


MaxwELL, J. The appellee qn the 7th day of Septem- 
ber, 1858, by deed, conveyed two tracts of land in trust to 
secure the payment of the sum of 1,400 dollars, to be paid 
on or before the 1st day of September, 1862. The trustee 
advertised the property to be sold on the 4th day of Feb- 
ruary, 1868, when Landcraft obtained an injunction re- 
straining the sale. 

The bill of injunction charges that the land is about to be 
sold for cash at a forced sale at a time when in consequence 
of the general prevalent depression and extreme scarcity of 
money, and the season of the year, and the inclemency of 
the weather at the time of the proposed sale, such a sale 
must result in great pecuniary loss and sacrifice. 
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The defendant demurred to the bill, answered, and then 
moved to dissolve the injunction, but the court upon hear- 
ing the case refused to dissolve. 

The bill it seems to me is bad on demurrer. The motion 
to dissolve the injunction should have been sustained, the 
injunction dissolved, and as the cause had been set for hear- 
ing the bill should have been dismissed. 

The order complained of must be reversed, with costs to 
the appellant, injunction dissolved, and the bill dismissed. 


The other judges concurred. 


DECREE REVERSED. 
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Wheeling. 


Waite Surpuur Sprines Co. vs. WALLACE Rostnson, 
SHERIFF, et al. 







August Term, 1869. 






1, It is not a valid objection to an order dissolving an injunction, that no no- 
tice of the motion to dissolve was given, when the motion was made in ‘ 
court, if there was no equity in the bill. Nor is there error in dissolving, 

under like circumstances, without an answer. 












2. It is net the province of a court of equity to relieve a peculiar property, 
(as a watering place for the resort of visitors) where it is greatly depre- 
ciated in value by causes resulting from the rebellion and the state of the 
country after the suppression of the same, from taxes charged 
thereon according to the value of the property prior to the rebellion. 
Such a consideration might be very appropriately addressed to the legis- 
lative department of the gevernment. 
















A bill of injunction was obtained by the White Sulphur 
Springs Company from the circuit court of Greenbrier 
county, against the sheriff and board of supervisors ‘of 
that county to restrain the former from collecting taxes 
‘assessed on tke property of the company for the years 
1865-6-7. The burden of the complaint was that the 
property was assessed upon the valuation of 1860, and 
in consequence of the depreciation of the value of the 
property of the company, which was used as a water- 
ing place for the resort of visitors, during those years, 
succeeding the suppression of the rebellion, the same was 
not profitable nor remunerative, and could only be used for 
agricultural purpeses, and ought to be so valued and as- 
sessed with taxes. 

The injunction was dissolved without answer or notice. 
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The statutes pertaining to the assessment of property are 
referred to by the president in his opinion. 
The complainant appealed to this court. 


J. W. Davis for the appellees. 


Brown, President. The bill charges that the White Sul- 
phur Springs property was assessed with the taxes for the 
years 1865-6-7, upon the assessment or valuation of 1860, 
when the said property was much more valuable and far 
more profitable than it has ever been since that year. 

It further charges that the assessment for those years was 
made upon said property as a watering place, when it was 
only taxable for said years as an agricultural property, in- 
asmuch as the condition of the country during those years 
was such as to render it impossible for said property to be 
kept as a watering place. 

The injunction that had been granted to restrain the sher- | 
iff from collecting the said taxes was dissolved without an- 
swer and without notice. , 

| 





There is nothing in the objection for want of notice, as 
the motion to dissolve was made in court, if there was no 
equity in the bill. Myre vs. Hoover, 3 W. Va, 11. And 
the record shows the case was argued by counsel on the 
hearing. Nor was there error in dissolving without answer, 
if there was no equity in the bill; ubi supra. The material 
question then recurs, was there equity in the bill? 

Article 8, sec. 1, of the constitution declares that «‘taxa- 
tion shall be equal and uniform throughout the State, and 
all property, both real and personal, shall be taxed in pro- 
portion to its value, to be ascertained as directed by law. 
No one species of property from which a tax may be col- 
lectedishall be taxed higher than any other species of pro- 
perty of equal value,” &c. In 1839-40 there was a general 
assessment and re-valuation of the lands of the State of 
Virginia for the purpose of taxation and equalization, made 

‘ under an act of the legislature. In 1850, there was another 
assessment of like character and for like purpose, and un- 
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der like authority, and again another in 1856, and again 
another in 1866-7, in the State of West Virginia. 

The last named assessment was made under the act of 
February 21, 1866, and by joint resolution of February 27, 
1867, was not to be made the basis of taxation till 1868. So 
that for the years 1865-6-7 and all the other years from 
1856 to 1868 (except so far as.certain counties among which 
Greenbrier was included, were released from taxes from 
1861 to 1864, inclusive), the basis of taxation was the gen- 
eral assessment made under the act of March 27th, 1856. 
That act provided for the re-assessment of the land through- 
out the commonwealth. It provided for the appointment 
of assessors who were to proceed immediately to examine 
all the lands and lots with their improvements thereon, 
within their respective counties, and upon such examination 
to ascertain and assess the cash value thereof. 

It further provided that any person feeling himself ag- 
grieved by the assessment of his lands or lots, upon giving 
notice to the assessor might apply to the court of his county, 
at the first, second or third term after such assessment, and 
not after, to have the same corrected. 

By chapter 35 of the Code of 1860, the duties of com- 
missioners of the revenue are prescribed, who are now sub- 
stituted by the assessors by the provisions of the act of De- 
cember 3d, 1863. 

It is nowhere, in any of the general laws, made the duty of 
the assessor to change or diminish the valuation of lands 
from the general assessment last preceeding. 

The assessor shall enter lands omitted, and assess their 
value by the assessed value of contiguous lands. He 
shall note the changes by deaths, grants, devises, &c., and 
make the entries on the land books conform to the changes 
and respective owners, &c. He shall assess the value 
of omitted buildings and new buildings not before as- 
sessed, and also buildings increased in value by repairs, 
where, in each case, the value is 100 dollars or upwards. 
And by the 34th section of the act of 1863, ** When from 
. natural decay, or other causes, any building which may 
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have been assessed shall be either wholly destroyed or 
reduced in value below 100 dollars, the assessor shall deduct 
from the assessment against the owner the value at which 
such building may have been assessed.” 

If the depreciation of the property in question was within 
the purview of this section, that is if the buildings 
thereon were destroyed or reduced in value below 100 dol- 
lars, from natural decay, or other cause, it was competent 
for the assessor to have made the correction, and it was also 
his duty under the penalty prescribed by the act for the failure. 
By the 30th section of said act the assessor is required to 
take with him the land book of the preceeding year, and 
the entry of land charged to any person resident or having an 
agent in his district, to be shown to such person, or his agent, 
who shall be required to state on oath whether the same be 
correctly entered, &c. And by the 77th section of the act 
it is provided, “If in any case in which in consequence 
of there being no assessor for a former year, or, from any 
cause, no book was made out of the land tax or tax on per- 
sonal property, or those subject to levy in any district for 
that year, the assessor for such district shall proceed to 
make out books for such year according to the rate of tax 
or levy which then existed, as well as books for the current 
year. The like proceedings shall be had with and under 
the books of such former year as with those of the current 
year, and the sums therein charged shall be collected and 
accounted for in like manner.” 

By the 81st section it is made “the duty of the assessor 
who may first exercise the duties of his office within any 
district under the provisions of this act, to make out a land 
book embracing all the lands and town lots within such dis- 
trict, compiled from the land books delivered to him by his 
predecessor, and from such other sources of information as 
may be within his reach,” &c. 

A copy of this land book is to be delivered to the clerk of 
the board of supervisors to be preserved among the records of 
his office for the inspection of any person, and a like copy is 
to be delivered to the sheriff, and is made his guide in col- 
VoL, III. 35 
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lecting the taxes assessed therein, and a like copy transmitted 
to the auditor to guide him in settling with the sheriff. 

After the assessor has verified and delivered the copies of 
the land book no alteration can be made therein by him af- 
fecting the taxes of that year. But any person aggrieved 
by any entry therein, may, within one year after the date of 
the verification, apply, by petition, for relief to the board of 
supervisors of the county. And if the board be satisfied 
that the applicant is erroneously charged on such book 
it shall certify the facts upon which it grants relief, and 
shall order that he be exonerated from payment of so much 
as is erroneously charged, if not already paid, and if paid, 
that it be refunded to him. 

If, therefore, the relief sought came within the provisions 
of the statute thus stated, the mode was there prescribed in 
which it was to be obtained, and if neglected it could not be 
found in a court of chancery. 

But it is manifest that the relief sought is not that con- 
templated in the 34th section before recited, and is not, 
therefore, within the jurisdiction of the board of supervisors 
as provided by sections 100 and 101 of said act. The com- 
plaint is not that the property in question was improperly 
or erroneously charged with taxes for the years 1865-6-7, 
but that the tax assessed was upon the valuation of 1860, 
instead of upon the depreciated value of the property at the 
time, viz: 1865-6-7, resulting from the state and condition 
of the country then just emerging from a state of civil war 
and the peculiar business to which the property had been 
appropriated, as a watering place and resort for visitors at 
a particular season. 

The complaint is in substance nothing more nor less than 
that the great depreciation in the value of a peculiar pro- 
perty, resulting from the state and condition of the country 
during a civil war, should be relieved against in a court of 
equity by a corresponding reduction of the taxes charged 
thereon. Such a consideration addressed to the discretion of 
the legislature might be very appropriate and relieved against, 
as was done in the case referred to, of the taxes released alto- 
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gether in several counties, including the county of Greenbrier, 
from 1861 to 1864, inclusive. But beyond the relief which 
the legislative department may choose to accord or prescribe, 
the fortunes of war must be left to rest where they fall. 
It is one of the evils of war that its misfortunes do not al- 
ways fall alone on the guilty parties, but involves alike the 
innocent and the helpless. And it is not perceived how, in 
the absence of any express provision of the legislature, or 
rule to guide in the investigation and determination of a 
question like the present, a court of equity could assume to 
adjust the evils of inequalities and misfortunes produced by 
such a state of things. 

This court has at the present term, in the case of Caperton 
vs. Landcraft, withheld its aid to stay a sale of land under 
a trust deed, where the ground for delay was depreciation 
in value and the prospect of ruinous sacrifice ou account of 
the same state of things. 

If the complainant has any remedy, other than a resort 
to the legislative department, it would seem to be under the 
105th section of the act of 1863, upon application to the 
auditor. But whether the case comes within the purview 
of the statute it is not necessary here to decide, since it is 
clear that it is not one over which this court, in the form 
presented, has jurisdiction to give the relief asked. 

I think, therefore, that there was no equity in the bill, 
and that the injunction was properly dissolved. The decree 
of the court should, therefore, be confirmed with costs to 
the appellee and damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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1. A contract for real estate payable in so-called Confederate paper, though 
executed, is good as between the parties thereto, but void as to all other 
persons ; and a court of equity will not lend its aid to either party to such 

contract. 










. Where a contract is made for the sale of real estate payable in so-called 
Confederate paper, and partly executed, and the vendor dies, such con- 
tract will not be allowed to interfere with the rights or claims of third 
parties, creditors of the deceased vendor; but they can assert their claims 
against the whole subject matter of the contract. 























This cause came from Greenbrier county. The summons 
was brought to September rules, 1865. 

The only question determined by this court was as to the 
validity of a contract made and partly executed, based on 
so-called Confederate treasury notes, and the effect of such 
a contract as to the rights of third parties. A sufficient 
statement of the matters bearing on this point appears in 
the opinion of the judge. 

The defendant, Elizabeth Weeden, below, appealed to 
this court. 


R. F. Dennis for the appellant. 
Snider and W. W. Peck for the appellees. 


BERKSHIRE, J. Numerous errors are assigned in the de- 
cree appealed from, but in the view that I am constrained to 
take of the case, it will not be necessary to notice more 
than one of them, it being the one upon which the appel- 
lant’s rights, if any, in the subject matter of the decree, are 
founded. : 
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She claims the land, or an interest in the land, which has 
been sold under a decree in this case, under an alleged pur- 
chase from William Paige. It appears that Paige purchased 
the tract of land from John W. Truslow, and paid a part of 
the purchase money, and received a title bond, but no deed 
was ever made for the land by Truslow. 

The sale by Truslow to Paige was in April, 1858. 

On the 10th of June, 1864, Paige sold the same land for 
a large advance on his own purchase to the appellant, who 
paid a part of the purchase money in the so-called Confed- 
erate money, and it distinctly appears that the contract be- 
, tween her and Paige. was based entirely on Confederate 
paper. The portion of the purchase money so paid by the 
appellant, was paid to Truslow in payment, as is alleged, of 
the residue of the purchase money due him from Paige. 

The appellant, it appears, was put in possession of the 
land after purchase, but received no deed for the same. 

After this Paige departed this life, being, as appears, 
largely indebted and in fact insolvent at the time of his 
death, and also at the time of the sale to the appellant. 
After the death of Paige these suits were instituted by his 
creditors, to subject, among other things, this land to the 
payment of the debts due from his estate, and a decree was 
accordingly rendered, under which the land has been sold 
and the proceeds applied to the payment of Paige’s credi- 
tors. Itis of this decree that the appellant here complains. 
She claims that she was a bona fide purchaser for value, and 
nsists that she is, therefore, entitled to the aid of a court of 
*quity, and the protection of her rights in the premises in 
he case, and this involves the question of the validity as to 
hird persons of her contract with Paige. In the case of 
Brown and others vs. Wiley, 2 W. Va., 502, this court de- 
‘ided, and, as I think, correctly, that a contract for the sale 
of real estate payable in the Confederate paper, though ex- 
ecuted, was good as between the parties to it, but void as to 
all other persons, and that a court of equity would neither 
lend its aid to the one party or the other, but leaves the par- 
ties to the illegal contract in the same condition in which 
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they had placed themselves, and this I understand to be in 
accordance with the well settled principles of equity appli- 
cable to such cases. And the same doctrine held in the 
case of Brown and others vs. Wiley, has since been declared 
by the circuit and district courts of the United States for 
the State of Georgia in the cases of Ann V. Martin vs. The 
Bartow Iron Works; Bailey, trustee, vs. Melner, and Scudder 
vs. Thomas, reported in the 35 of Georgia reports at pages 
820, 330 and 364. 

It thus appearing that the appellant can have no interest 
in the land in controversy as against the creditors of her 
vendor, it follows that the other errors complained of, if 
they were admitted to be so, could not be to her prejudice, 
and it is therefore unnecessary to consider them. 

I think the decree should be affirmed, with costs and 
damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 


Fenton F. Ranpoupu vs. SAMUEL Goon, et al. 
August Term, 1869. 


The act of the legislature passed February 25th, 1865,* in relation to 
challenging voters and requiring them to take the oath therein prescribed, 
is not unconstitutional. 


In November, 1865, Fenton F. Randolph brought suit in 
the circuit court of Harrison county, against Samuel Good, 
Lewis Davis and William J. Williams, alleging in the dec- 
laration, that at an election held in Ten-Mile township in 
said county, in October, 1865, the plaintiff offered to vote 
at said election, and that the defendants, who were the su- 
pervisor and inspectors of election at said voting place, re- 
fused to receive his vote, whereby he was damaged to the 
amount of 1,000 dollars. The defendants pleaded not 
guilty, and subsequently filed a special plea, stating that at 
the time the plaintiff offered to vote, his vote was chal- 
lenged by a legal voter, and the defendants thereupon refused 








* “2. If the vote of any person offering to vote at any election shall be 
challenged by any voter present, the supervisor and the inspectors of the elec- 
tion shall refuse to allow such person to vote until he shall produce to them 
an affidavit as follows: 








“Township of : county,to-wit : 

“TI, A. B., (name of affiant), do solemnly swear that I have never volun- 
tarily borne arms against the United States, the reorganized government of 
Virginia, or the State of West Virginia; that I have never voluntarily given 
aid, comfort or assistance to persons engaged in armed hostility against the 
United States, the reorganized government of Virginia, or the State of West 
Virginia; that I have not at any time, sought, accepted, exercised or at- 
tempted to exercise any office or appointment whatever, under any authority 
or pretended authority, hostile or inimical to the United States, the reor- 
ganized government of Virginia, or the State of West Virginia; that I have 
not at any time yielded a voluntary support to any government or pretended 
government, power or constitution within the United States, hostile or inimi- 
cal thereto, or hostile or inimical to the reorganized government of Virginia, 
or the State of West Virginia; that I will support the constitution of the 
United States, and the constitution of the State of West Virginia; and that I 
take this oath freely, without any mental reservation or purpose of evasion.” 
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to receive his vote unless he should produce to them an affi- 
davit as prescribed by the act of the legislature passed 
February 25th, 1865, which affidavit he refused to produce. 
To this plea the plaintiff demurred and the defendants 
joined. 

On the hearing, the court overruled the demurrer, and 
gave judgment for the defendants for costs. 

The plaintiff brought the case here on a supersedeas, al- 
leging that the act of February 25th, 1865, was unconstitu- 
tional. 


Lamb for the plaintiff in error. 
C. S. Lewis for the defendants in error. 


Brown, President. The question is whether the act of 
February 25th, 1865, is void for repugnancy to the consti- 
tution. 

It was passed in the midst of a civil war. Its object was 
to defend the State against the enemy by guarding the bal- 
lot against their control. 

Enemies in war had no right to vote, hold office, nor sue 
under the government they sought by force to subvert. 

Halleck, quoting from Wheaton on International Law, 
says: “debts previously contracted between the respective 
subjects, though the remedy for their recovery is suspended 
during the war, are revived on the restoration of peace, un- 
less actually confiscated in the meantime in the rigorous ex- 
ercise of the strict rights of war contrary to the milder 
practice of recent times.” Halleck, 852; Quarrier’s case, 2 
W. Va., 569. And again he says, p. 371, sec. 24, “it would 
be absurd to suppose that persons who are hostile them- 
selves, or who are under hostile authority, are to exercise 
the same civil rights as neutrals or citizens in time of 
peace.” 

Here the right to confiscate the debt is as distinctly re- 
cognized as the revival of the right to sue for it, on the 
restoration of peace, if not confiscated in the meantime. 
The right to vote, if it ever existed in the case of any par- 
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ticular enemy, would be as effectually suspended by war as 
would the right to sue, and whether it would revive after 
peace or not, is not the question, but whether the State could 
confiscate the right, if it could be called such, or rather de- 
feat its revival by a prohibitory statute, is the true point for 
consideration. 

It is as competent for the State to continue the suspension 
by positive law as it is to continue to withhold the property 
confiscated. Because the State has the right, and it is its 
highest duty to defend itself and citizens against the as- 
saults of the enemy, it has the right to use the means ne- 
cessary and proper to that end. In the judgment of the 
legislature the act in question was among such means, and 
it would seem to be extra judicial to sit in judgment upon 
the wisdom and policy of the act, where the power of the 
legislature was equal to the task. 

The object of the constitution was to guard the rights of 
the citizens, that is the people who submitted to its author- 
ity and sustained the government ordained under it, and 
not the public enemies against whom the government was 
making desperate resistance in open war. The constitu- 
tion was formed in the midst of a civil war by the loyal 
people who were resisting the enemy in that war. It was 
formed to preserve the rights and liberties of the 
people who ordained it and as a means in part to that 
end to resist the enemy by an organized government se- 
cured against the assaults of the enemy from without and 
within. The statute of the State of Virginia, before the 
organization of the State of West Virginia, declared that 
any citizen who should thereafter levy war against the 
United States, &c., should be considered as having expa- 
triated himself so far as regards the State, and shall be 
deemed no citizen thereof. Nor were the loyal people sin- 
gular in this, for the rebels not only prescribed and enforced 
the policy of oaths and abjuration, but by their pretended 
laws. declared the loyal people enemies and traitors and ex- 
patriated and decitizenized. 

I take it then that the legislature had the constitutional 
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power to exclude the enemies of the State from the polls, 
and to continue them so excluded as long as it might be ne- 
cessary to the public security. That such is the effect o/ 
the act in question, and the mode by which it is effected, is 
both simple, natural and effective, if indeed it is not the 
only effectual mode that could be adopted. It debars no 
loyal citizen from the right of voting, but secures him in it 
by a distinction between friends and enemies, and makes 
the distinction apparent by a test which injures no one, un- 
less it can be said that not to allow enemies to vote who 
had no right to vote, is unjust, and a punishment to them. 
I don’t believe it to be punishment in any proper sense of 
the term to withhold from an “enemy” in war the right to 
vote me out of my house, when he finds it on trial some- 
what difficult and dangerous to drive me out by force. 

If after the war had terminated and peace restored, those 
who were enemies, had become friends and regained 
their rights, if they had any, or whether they ever had any 
right to vote or not before the war, if they subsequently ob- 
tained such right by the laws of the land, and the legisla- 
ture should attempt by statute to divest such right, either 
directly or indirectly, then it would be obnoxious to the 
charge of invading and divesting vested rights, and on that 
account repugnant to the fundamental law. But that is not 
the case here. This act was passed pending the war, and 
though it does not in terms say enemies shall not vote, it 
does so in effect, by describing the acts which constitute the 
actors “‘enemies” within the meaning of the laws defining 
who are enemies. It was a war measure and one of many 
of kindred nature which the war and the times originated 
and alone justified, and which it is to be hoped will disap- 
pear with the occasion that led to their enactment. But un- 
til the law making power shall repeal, I feel myself con- 
strained to submit to its mandate, however a change of 
time and circumstances may have made the same inapplica- 
ble or less suited than when enacted. As friends might 
vote, and enemies might not, whoever would vote should 
show himself a friend, and that he might do by showing 
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negatively that he was not an enemy. Certainly he who 
would not when allowed upon his own evidence to show 
himself not an enemy would give very little indication of 
the qualifications of a voter in time of peril and when the 
first and most important inquiry was whether he was a loyal 
citizen or a public “enemy?” 

Though this act divested no vested right, yet its effect now 
is to prevent those who were enemies from becoming rein- 
vested with the rights which they forfeited. But that does not 
militate against its validity. And although the circum- 
stances which induced and alone justified the act when 
passed may have changed, yet no such change will repeal 
the act nor invalidate a law valid at the time of its passage, 
nor justify a court in disregarding its provisions, however 
unpalatable, so long as the legislature shall choose to con- 
tinue it unrepealed on the statute book. 

I think, therefore, that there was no error in the circuit 
court overruling the demurrer to the defendant’s plea, nor 
is there error in the judgment complained of. 

The judgment, therefore, of the circuit court should be 
affirmed, with costs to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED, 
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— WHbeeling. 


*Absent, MAXWELL, J. 


THe BaLtTImMorE AND Onto R. R. Co. vs. WILLIAM SKEELS. 
August Term, 1869. 


1. If secondary evidence is introduced, without objection, in the court below, 
an objection to it, in the appellate court, will not be considered. 


2. Where a party declares upon a special contract, and the contract proved is 
essentially variant from the one declared on, he cannot recover, upon the 
well settled principle that the allegations and proof must correspond. 


3. Common carriers may restrict their common law liabilities by special con- 
tract. 


4. It is competent for the court to instruct the jury, that, if from the evidence 
before them, they believe certain facts are proved. that then certain 
legal consequences must follow, and that the law as applicable to the facts 
so established is for the plaintiff or defendant, and that they must find 
accordingly. 


5. If an instruction, containing a supposed case which the evidence tends to 
prove, asked for by the defendant below, propounds the law correctly, and 
the court refuses to give it, the verdict of the jury for the plaintiff, al- 
though sustained by the evidence, ought to be reversed, because of the re- 
fusal to give such instruction. 


The declaration in this case was filed at July rules, 1860. 
It was in an action of trespass on the case, against the de- 
fendant as a common carrier, alleging that through the neg- 
ligence and improvidence of its servants and agents, cer- 
tain sheep which the defendant had undertaken by contract 
to transport and deliver in safety and good condition for 
the plaintiff, from the city of Wheeling to Philadelphia, for 
the sum of 160 dollars, were lost to the plaintiff, to the value 
of 1,000 dollars. The defendant pleaded non assumpsit and 
issue was joined. The jury found a verdict for the plain- 





* He had been counsel for the plaintiff in error below. 
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tiff for 694 dollars and 42 cents, on which the court ren- 
dered judgment, at the May term, 1863, of the circuit court 
of Ohio county. 

Before the jury retired the defendant moved the court to 
give it certain instructions, which the court refused, and it 
excepted, and the court certified the evidence. The in- 
structions are given in the opinion of the judge here. 

The substance of the evidence is also given in the opinion 
here. 

The defendant obtained a supersedeas to this court, alle- 
ging for error the refusal of the court to give the instruc- 
tions asked, claiming that it was pertinent to the evidence 
given, and if the fact to which the instruction referred was 
found by the jury to be true, the plaintiff could not law- 
fully recover upon any facts proved in the case, and cer- 
tainly not upon the contract set forth in the declaration. 


Lamb and Lee for the plaintiff in error. 
Wheat and Stanton ¢ Allison for defendant in error. 


BerksuHire£, J. The only question we are required to con- 
sider in this case is the ruling of the circuit court on the in- 
structions asked for by the plaintiff in error. 

The action is trespass on the case against the plajntiff in 
error as a common carrier. The declaration sets out a con- 
tract with the plaintiff in error, by which it agreed to trans- 
port and carry over its road a certain number of sheep for 
the defendant in error, at a certain stipulated price, from the 
city of Wheeling to the city of Philadelphia, and to carry 
them safely and to deliver them in good order and condi- 
tion at the latter place; and it is averred that owing to the 
negligence and improvident management on the part of 
the plaintiff in error, and its servants and agents, a certain 
number of the plaintiff’s sheep were killed and others badly 
wounded and injured. The plaintiffin error pleaded “non 
assumpsit,” and it was agreed by the parties that under this 
general issue any matter might be given in evidence by the 
plaintiff in error that could be specially pleaded or replied. 
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The defendant in error offered no evidence but his own in 
support of his claim. He proved the cars upon which the 
sheep were being carried ran off the track of the road and 
over a bank at a bridge and switch in Berkeley county, by 
which casualty 87 of his sheep were killed and a number 
more badly wounded and injured. The plaintiff in error 
then introduced as a witness John Christy, who was the 
agent of the company and present at the time the sheep 
were shipped, and attended to loading them on the cars. 
His testimony proved or tended to prove that the defendant.in 
error signed a release to the company at the time of and as a 
part of the contract of shipment, by which he released the 
company from all liability on account of the transportation 
of the sheep, except such as might arise from the gross neg- 
ligence and default of the agents and officers of the com- 
pany in the discharge of their duties, and he also stated 
that he did not know where said paper then was. 

The plaintiff in error also introduced other witnesses 
connected with the company, who proved that inquiry had 
been made of the officers and at the proper offices of the 
company where the releases taken by it from shippers over 
said road and like papers were usually kept, and that it 
could not be found as they were informed; and it does not 
appear that any objection was made on the trial to the tes- 
timony so introduced by the plaintiff in error. 

After the testimony was closed the plaintiff in error 
asked the court to instruct the jury that “if they believed, 
from the evidence, that the contract to carry safely, alleged 
in the plaintiff’s declaration was subject to the condition 
that the defendant should not be liable for damages or in- 
jury to the live stock, mentioned in the declaration, whilst 
in the cars of the defendant, or for delay in the carriage of 
said stock, or escape thereof from the cars, except such as 
might arise from the gross negligence of the agents or offi- 
cers of the defendant, acting in the discharge of their du- 
ties, then they should find for the defendant on the issue 
found in this suit.” 

The court refused to give the instruction and the plaintiff 
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in error excepted and incorporated in its bill of exceptions 
all the evidence given in the cause. It is of this refusal 
that the plaintiff in error now complains. 

The instruction, it will be seen, asserts the clear, legal 
proposition that where a party sues on a special contract, 
and the contract proved on the trial is essentially variant 


from the one declared on and set out in the declaration, the , 


plaintiff cannot recover upon the well settled principle that 
the allegation and proof must correspond. It is clear, I 
think, that the law is correctly propounded in the instruc- 
tion, and it ought to have been given, if, as contended, it 
was competent for the plaintiff in error to vary and restrict 
its common law liabilities by the special contract supposed 
in the instruction. That a common carrier may do by spe- 
cial contract is, I think, too firmly settled to admit of doubt 
or question. The authorities, so far as I have been able to 
extend my examination, are uniform to this point, and it 
seems well agreed that by express stipulation in the contract 
to that effect, they may, at least exonerate themselves from 
all liability that does not arise from the want of ordinary 
care and diligence on their part. B. ¢ O. R. BR. Co. vs. 
Rathbone, 1 W. Va. Rep., 106; Story on Bailment, sec. 549; 
Angel on Common Carriers, sec 54-225 ; Latham vs. Rutty, 
9 Eng. Com Law Rep., 10; Latham vs. Capeuse, 6 Har. & 
J., 394; Austin vs. Manchester Railway, Eng. L. & Eq. Rep., 
329; White vs. Great Western Railway, 87 Eng. C. L. R., 7; 
York, gc. Railway vs. Crich, 78 Eng. C. L. R., 527. 

It was maintained on the part of the defendant in error 
that the instruction was properly refused, because it in effect 
asked the court to direct the jury to find a verdict for the 
defendant upon the evidence before them. This objection, 
it seems to me, is not tenable. It is clearly competent and 
it is of constant practice for the court to tell the jury that if 
from the evidence before them they believe certain facts are 
proven, that then certain legal consequences must follow, 
and that the law as applied to the facts so established is for 
the plaintiff or defendant, as the case may be, and that they 
must find accordingly. 
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It was also insisted that although the instruction, as an 
abstract proposition of law, might be correct, yet if this 
court can see from the evidence, which, and not the facts, 
is certified, the verdict of the jury was right, the judgment 
ought not to be reversed for the refnsal to give them such 
instruction. To this it may be replied that it was the pro- 

‘vince of the jury and not the court to determine the weight 
and sufficiency of the evidence, and if from it they believed 
that the case supposed in the instruction was established, 
then, as we have seen, the verdict under the law was plainly 
wrong. Hopkins vs. Richardson, 9 Grat., 485. 

It was further maintained that the evidence introduced by 
the plaintiff in error was not competent evidence, nor ad- 
equate to establish the existence or probable loss of the al- 
leged release, nor sufficient to let in evidence of its con- 
tents. 

This evidence, although secondary, certainly tended di- 

’ rectly to prove the contract supposed in the instruction, and 

~ the doctrine is too well settled to be called in question that 
if secondary evidence is introduced without objection in the 
court below, an objection to it in the appellate court comes 
too late and will not be considered. Shue vs. Tuck, 15 Grat., 

256; Alkins vs. Lewis 14 Grat., 34; Buchanan vs. Clark, 10 

Grat., 172; Taylor vs. Smith, 10 Ia., 558; Roberts vs. Gra- 

ham, 6 Wallace, 517; Hammel vs. The State, 17 Ohio Law 

State Rep., 628. 

I think the judgment should be reversed, with costs, and 

the cause remanded to the circuit court for further pro- 

ceedings. 


The president concurred. 


JUDGMENT REVERSED. 
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GHbeeling. 
CurisToPHER Hoke, Ex’r, vs. J. M. anp Henry Hoke. 


August Term, 1869. 


H. executed a bond for the payment of a sum of money to H., as executor. 
On suit brought H. pleaded that the plaintiff was not, at the date of the 
bond, the executor, &c., to which replication was made that H. was estop- 
ped by his bond from denying what was admitted therein, and the court 
below on demurrer to this replication held it well taken. Hetp: 


1, That there is no exception to the rule that the fair and voluntary 
execution of a sealed instrument is conclusive against all who seal 
it, of everything admitted in it. 


2. That the replication should not have been held bad on demurrer. 
The plea itself being bad, judgment should have been to sustain 
the demurrer and hold the plea bad. 


Christopher Hoke, surviving executor of the last will of 
Christopher Hoke, deceased, filed a declaration at the May 
rules, 1867, in the circuit court of Monroe county, against 
John M. Hoke and Henry Hoke, averring that the defen- 
dants, by their certain writing obligatory, sealed with their 
seals, dated on the 25th day of June, 1863, promised to pay 
the plaintiff and one Royal Fleshman, since deceased, as 
executors of said Christopher Hoke, deceased, the sum of 
3,234 dollars and 84 cents, and had not paid the saine, &e. 

The defendants filed two special pleas, one in relation to 
having contracted to pay the plaintiff in so-called Confed- 
erate currency, &c., but this plea was not considered by this 
court; the other plea alleged that at the time of making the 

writing obligatory the persons named in it as executors were 
. not such executors, and that the same was illegal and void. 
To this latter plea the plaintiff replied that by the execn- 
tion of the writing obligatory, the defendants acknowledged 
and admitted that the persons named therein were the ex- 


VoL. III. 36 
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ecutors of Christopher Hoke, deceased, and denied that the 

plea ought to be received. To this replication the defen- 

dants demurred and the court sustained the demurrer and 
dismissed the suit at the plaintiff’s costs. 

' The plaintiff obtained a supersedeas from this court, al- 

leging for error that the defendants were estopped from de- 

nying what they had acknowledged.in the bond. 


Sperry and Davis for the plaintiff in error, 
Stanton § Allison for the defendants in error. 


Maxwe.., J. The plaintiff in error brought an action of 
debt in the circuit court of Monroe county, as the surviving 
executor of the last will and testament of Christopher Hoke, 
deceased, against the defendants, and charged in the decla- 
ration that the defendants, by their writing obligatory, 
promised to pay to the plaintiff and Royal Fleshman, since 
deceased, as executors of the said Christopher Hoke, de- 
ceased, the sum of 3,234 dollars and 84 cents for value re- 
ceived. The defendants filed a special plea in which they 
aver that the persons named in the said writing obligatory 
as executors of Christopher Hoke, deceased, were not such 
executors at the time when the said writing was executed, 
and that therefore the said writing is illegal and void. 
To which the plaintiff filed a special replication, averring 
that the defendants did, on the day of the execution of the 
said writing obligatory sued on, and by the said writing ob- 
ligatory under their seals, acknowledge and admit that the 
said plaintiff and the said Royal Fleshman were the execu- 
tors of the said Hoke, deceased, whereby he claims they 
were estopped to deny that they were such executors; 
to which replication the defendants demurred and the court 
sustained the demurrer and held the replication bad. 

The supersedeas is to the order of the court sustaining 
the demurrer and holding the replication bad, and there is 
but one cause of error assigned, and that is, that the court 
sustained the demurrer and dismissed the suit, when the 
court ought to have-overruled the demurrer. 
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There seems no exception to the rule that the fair 
and voluntary execution of a sealed instrument is conclu- 
sive against all who seal it of everything admitted in it. 
Shaw vs. McCullough, 3 West Va. Rep., 260; Allen vs. 
Tucker, 3 J. J. Marshall, 164; 1 Greenl. Ev., sec. 22; Coz 
vs. Thomas, 9 Grat., 312; Cordle vs. Burch, 10 Grat., 480; 
Cecil vs. Early and others, 10 Grat., 198. 

The replication should not, therefore, have been held bad 
on demurrer. 

The plea is itself bad, however, and judgment should 
have been to sustain the demurrer and hold the plea bad. 
1 Chitty’s Pl., 707. 

The counsel for the defendant insists here that the decla- 
ration is bad, and that the demurrer must reach back to the 
first error. 

I am unable to discover any substantial defect in the dec- 
laration which the demurrer can reach. 

The judgment complained of must be reversed, with 
costs to the plaintiff in error, and this court proceeding to 
enter such judgment as the court below ought to have ren- 
dered, must sustain the demurrer and hold the special plea 
bad, to which the special replication was filed; and as there 
is another special plea in the reeord filed by the defendants, 
the cause will have to be remanded for further proceedings 
to be had therein. 


The remaining members of the court concurred. 


JUDGMENT REVERSED. 
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Cbeeling, 
JoEL McPuHeErson vs. THE STATE. 
WALLACE Roprinson vs. IDEM. 
ALEXANDER WALKER vs. IDEM. 
Grore@E H. Lewis vs. Ibe. 


August Term, 1869. 


An office holder in this State cannot be removed, because his name has been 
stricken from the list of registered voters, when he was, at the time of 
his election and induction into office, a qualified and registered voter, for 
that cause alone. 


The rules in these cases were awarded in the court be- 
low, as appears by the record, on the motion of the prose- 
cuting attorney of the county, but the cases were proceeded 
on in this court in the name of the State. 

The opinion of the judge contains a sufficient statement 
of the point involved. 


Sperryand Richardson for the plaintiffs in error. 


Attorney General Caldwell and Stanton g Allison for the 
State. | 


MaxwELL, J. These are four separate causes brought 
here on writs of supersedeas from judgments of the circuit 
court of Greenbrier county. As the causes all involved the 
same question, and have been argued together, I shall con- 
sider them together. McPherson was the clerk of the cir- 
cuit court, Robinson the sheriff, and Lewis the recorder of 
said county, and Walker the supervisor of one of the town- 
ships thereof. 
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Proceedings were instituted against these parties to re- 
move them from their respective offices, because their names 
had been, after they were respectively elected, struck from 
the lists of registered voters of said county. 

The proceedings were upon rules, all of which are the 
same, except as to the name of the parties, and the offices 
held by them respectively. 

Here is the one against McPherson as a sample of the 
whole: 

“The State of West Virginia to the sheriff of Greenbrier 
county, greeting: 

‘We command you that you summon Joel McPherson, 
clerk of the circuit court of Greenbrier county, if he be 
found in your bailiwick, to appear before the judge of the 
circuit court for Greenbrier county, at the court-house of 
said county, on to-morrow morning, 10 o’clock, to show 
cause, if any he can, why his office as clerk should not be 
declared to be vacated, and he prohibited from any further 
exercise thereof, because since his election to said office he 
has been struck off by the board of registration of Green- 
brier county from the list of registered voters of said 
county; and have then there this writ. 

“Witness, Joel McPherson, clerk of the said court, at the 
court-house of said county, the 27th day of January, 1869, 
and in the 6th year of the State. 

“‘ Jorn McPuerson.” 

The parties respectively appeared and moved to quash the 
‘ules against them, but the court refused to quash them, or 
iny of them, by which the question is raised here for con- 
jideration, whether or not the matter charged in the rules, 
if true, is sufficient cause for removal from office. 

The 4th section of the 8rd article of the constitution pro- 
vides that ‘‘ No persons except citizens entitled to vote shall 
ve elected or appointed to any State, county or municipal 
oflice.” 

It is claimed that under the act passed February 25th, 
1867, entitled “‘An act providing for the registration of the 
qualified voters of the State,” as amended by the act passed 
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March 4th, 1868, if the name of any voter be struck from 
the list of registered voters he thereby forfeits and vacates 
any office to which he may have been before that time 
elected, although at the time he was elected he may have 
been a duly qualified and registered voter. 

The 22d section of the act for the registration of voters 
provides that, ‘“ The board of registration of each county shall 
have the sole jurisdiction to try and determine the right of 
any person to vote therein under the constitution and laws of 
this State, and their decision shall be final, e&€cept in cases 
of contested elections before either house of the legislature.” 
The object and purpose of the legislature was to determine 
the right of persons to vote at any particular election, and 
is plainly manifested throughout the whole act, and the act 
makes the decision of the board of registration conclusive 
of that question. But there is no provision in the act de- 
claring that if the name of an office holder shall be struck 
from the list of registered voters, he shall, for that reason, be 
removed from his office, when he was before that time, when 
a qualified and registered voter, duly elected and inducted 
into office, which must be conclusive against these cases 
resting as they do on motion to quash. 

The motion to quash each and every one of the rules 
should, therefore, have been sustained. The judgment in 
each case will have to be reversed and the rules quashed. 


The other judges concurred. 


JUDGMENT REVERSED AND RULES QUASHED. 
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GHbeeling. 


JoHN M. PHarss vs. THE STATE. 
August Term, 1869. 


1. A party possessing all the qualifications required by the constitution and 
laws to vote and hold office, at the time he is elected and qualified as 
sheriff of the county, has a vested right in the office of which he cannot 
be deprived, but for cause. And the fact of his name being stricken, af- 
ter his election and qualification, from the list of registered and qualified 
voters, is not sufficient cause to remove him from the Office. 


2. It is error to admit as evidence a certified list of the voters ordered by the 
board of registration to be stricken from the registry ; only the record of 
the proceedings of the board, or a copy thereof, properly certified to be a 
copy, is admissible as evidence. 


3. The reversal of a judgment removing an officer from an office, removes the 
only impediment to his office, and he is in law the only lawful holder of 
the same, and no order of this court is necessary to restore him thereto. 


John M. Phares was elected by a majority of the votes 
cast, sheriff of Randolph county, at the general election 
held on the 4th Thursday of October, 1866, for the term of 
four years from the Ist day of January, 1867. At the 
November term of the circuit court of that county he gave 
bond and took the several oaths prescribed by law. On the 
20th of August, 1867, after Phares had entered upon and 
been exercising the duties of his office, a rule was filed 
against him requiring him to show cause why he should not 
be removed from his office, the board of registration of the 
county having certified to the circuit court that he was not 
entitled to vote. He appeared and moved to quash the no- 
tice, which motion was overruled. He filed two pleas, and 
after the hearing of the case the court ordered his removal 
from his office of sheriff. 

The first plea alleged his election and his being a quali- 
fied registered voter at the time thereof and of his induc- 
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tion into office, and that he had not been convicted of any 
offense or official dereliction for which the law had provided 
that he should be removed. The second denied that there 
was any record that he was not entitled to vote. 

The first bill of exceptions taken by the defendant was 
to the reading of a list of voters ordered to be struck off 
the list of duly qualified voters of the county, among which 
the defendant’s name appeared. To this list was appended 
a certificate of the clerk of the board of registration, certi- 
fying that the above list was a true copy of the names or- 
dered to be struck from the list of registered voters in Ran- 
dolph county. 

The other bills of exception do not appear to have been 
considered by this court, and it is unnecessary to state their 
contents. 

The defendant obtained a supersedeas from this court. 


C. S. Lewis for the plaintiff in error. 
Attorney General Caldwell for the State. 


Brown, President. This was a rule from the circuit court 
upon the defendant, Phares, to show cause why he should 
not be removed from his office of sheriff of Randolph 
county, because his name had been stricken from the list of 
registered voters by the board of registration. 

There was a motion to quash the rule, which the court 
overruled. ; 

The only proof in the case, that the defendant was not a 
voter, is the certificate of the clerk of the board of registra- 
tion that certain names, a long list of which he gave, in- 
cluding the name of the defendant, Phares, were ordered 
by the said board to be stricken from the list of registered 
voters. This evidence was objected to, but the objection 
was overruled by the court and exception taken to the 
ruling. 

A person legally elected to the office of sheriff under the 
constitution and laws of this State, and having been duly 
qualified and entered upon the duties of his office, has a 














COURT OF APPEALS OF WEST VIRGINIA. 569 





Aug. Term, Phares vs. The State. 1869. 





vested right in the office with the privileges and immunities 
of value of which he cannot be deprived, but for cause, and 
that by due process of law. 

The court erred in refusing to quash the rule on the mo- 
tion of the sheriff, and also erred in admitting the clerk’s 
certificate of the list of names which he certified to have been 
ordered by the board of registration to be struck from the 
list of registered voters. Only the record, or a copy thereof, 
properly certified to be a copy was admissible as evidence. 
But the most material and important error in the case was 
in depriving an officer of his office, because of the fact al- 
leged, to wit: that his name had, by order of the board of 
registration, been stricken from the list of registered voters 
of the county, even if the fact had been legally made to ap- 
pear. 

The constitution prescribes who are entitled to vote, and 
it also provides that any person so entitled to vote shall be 
eligible to office. The defendant possessed all the qualifi- 
cations required by the constitution and laws +o vote and 
hold office at the time he was elected and qualified as sher- 
iff for Randolph county. He had, therefore, a vested right 
in his office of sheriff, of which he could not be deprived, 
but for cause, by due process of law. Art. II, section 6, of 
constitution. And whether the board of registration struck 
his name off the registered list of voters or not, it was 
wholly immaterial to the rights of the party and the issue to 
be determined in the case. It never was in contemplation 
of the convention that framed the constitution, nor of the 
people when they adopted it, that all the officers of the State, 
executive, judicial and ministerial, were to be dependant on 
the discretion or caprices, as it is claimed, of an irresponsible 
board of registration in relation to an incidental matter. 
Suppose that board strikes off the name of a voter one 
week, and restores it the next, as was done in the defendant’s 
case, and may, under the pretentions set up in this case, re- 
peat the operation every week in the year and every year 
without end and without restraint. And, according to the 
doctrine claimed the office is forfeited without fault of the offi- 
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cerand he removed and another appointed as oft as the kalei- 
descope changes. The removal of an officer of State from 
one county to another, or even from one township to an- 
other, would secure his being struck from the list of registered 
voters, and he could not be registered in the new residence 
until he had remained there the prescribed length of time 
requisite to vote there. And the consequence would be, ac- 
cording to the pretension, that at every such removal the 
officer forfeits his office, and must be removed and another 
appointed. 

For the errors above stated I think the judgment should 
be reversed and the rule quashed. 

It has been suggested whether it is or not necessary that 
this court should order the party so removed from his office 
to be restored, but that is not necessary; the reversal of 
the judgment on a motion removes the only impediment to 
his office and he is in law the only lawful holder of the of- 
fice of which he was possessed by his election and qualifica- 
tion. The orders of the court vacating the office and ap- 
pointing another are in effect nullities, and cannot interpose 
any legal obstruction to the right of the defendant to hold 
his said office, and exercise all the rights and privileges 
thereof. Slate ex. rel. Adamson vs. Lafayette County Court, 
41 Missouri, 545; State ex. rel. Attorney General vs. Church- 
hill, 41 Id., 41. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Henry CAPEHART vs. ALEXANDER RANKIN. 


August Term, 1869. 


1. C. being a colonel in the United States army agreed to pay R. 100 dollars 
per month, in addition to government pay, as a leader of a band of mu- 
sic. R. brought with him eleven men who were all mustered into the 
United States army on the 3d of September, 1864, as privates. They 
were assigned to C.’s command, and were employed by him asa band and 
kept at his headquarters. R. and the men were mustered out of service 
about the 1st of June, 1865, and on C. refusing to pay R. the 100 dollars 
per month he brought suit for its recovery. HELD: 


1. That at the time R. and the men were mustered into the service, 
there was no law by which soldiers could be detailed for regimen- 
tal bands; a law to that effect had been repealed. 


2. The effect of this contract was to place at headquarters a number of 
men not only unauthorized but forbidden by law, fed, clothed and 
paid at government expense, as the leader of whom R. was to re- 
ceive 100 dollars in addition to government pay, from C., and it 
being contrary to the provisions of the act of Congress, cannot be 
sustained. 


2. Courts will not aid parties to illegal contracts which are executory only, to 
recover thereon. And where the contract is executed a court will not aid 
a particeps criminis in setting it aside. 


This case came from Ohio county. The action was as- 
sumpsit. The summons was brought to March rules, 1866. 
A trial was had at the May term, 1868, and a verdict ren- 
dered for the plaintiff for 625 dollars, and the court refusing 
to set aside the verdict and grant a new trial, gave judg- 
ment on the verdict. The court certified the facts proven. 
The opinion of the judge contains all that are necessary to a 
proper understanding of the case. 

The defendant brought the case here on a supersedeas. 


J. S. Wheat for the plaintiff in error. 
N. Riehardson for the defendant in error. 
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MaxweLL, J. The bill of exceptions shows that Cape- 
hart, who was at that time eolonel commanding a regiment 
of West Virginia cavalry in the service of the United 
States, made a contract with Rankin, by which Rankin was 
to organize a band for the said regiment, of which he was 
to be the leader, and for which he was to be paid by Cape- 
hart 100 dollars over and above any pay, emoluments and 
bounties to which he might become entitled from the gov- 
ernment. Rankin and eleven or twelve other men were 
accordingly enlisted into the service of the United States, 
as volunteers, credited to the borough of Washington, Penn- 
sylvania, and each received the sum of 500 dollars, the bounty 
offered by that borough. After their enlistment the said 
Rankin and the men enlisted with him, were sent by the or- 
der of the mustering officer to the camp of dismounted men, 
near Hagerstown, Maryland, where they all remained for 
abont three months, when they were sent to the regiment 
commanded by the said Capehart, and there remained for 
some time, the said Rankin discharging, while there, his 
duty as leader of the band. Rankin and his men remained 
in the service until about the Ist of June, 1865, when they 
were discharged. 

At the time this enlistment took place, and while the 
men remained enlisted, there was no law in force under 
which men could be enlisted or detailed for regimental 
bands, but a law which had before that time been in force 
for that purpose had been repealed. The effect of the con- 
tract was to place about the headquarters of Capehart a 
number of men not only not authorized, but forbidden by 
law, fed, clothed and paid at the expense of the government, 
as the leader of whom Rankin was to receive from Capehart, 
in addition to his government pay, 100 dollars per month. 
Under these circumstances can Rankin recover from Cape- 
hart what he promised to pay ? 

Comyn on Contracts, p. 30, says, “all contracts or agree- 
ments which have for their effect anything which is repug- 
nant to justice, or against the general policy of the common 
law, or contrary to the provisions of any statute, are void.” 
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It is a general rule that no court will aid a party to an il- 
legal contract, which is executory only, to recover thereon. 
And where the contract is executed, a court will not aid a 
particeps criminis in setting it aside. Nellis vs. Clark, 4 Hill, 
424; Gray vs. Hook, 4 Comstock, 449; Mosely vs. Mosely, 
15 New York, 334; Brown vs. Wylie, 2 W. Va., 502. 

I think the contract was in direct violation of the policy 
of the act of Congress, and can not be enforced in a court. 

The judgment complained of, therefore, will have to be 
reversed, with costs, the verdict of the jury set aside, and 
the cause remanded for a new trial. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Wheeling. 


JoHN Ecnots rs. J. G. AND J. M. Staunton. 


August Term, 1869. 


1. It is competent for one party, on the trial of a cause, to read in his own be- 
half a deposition regularly taken and filed by the other. And although 
a deposition in such case may be certified jointly with the depositions of 
other witnesses, it may be detached and read separately. 


2. A party cannot justify a trespass committed, by the fact of his having been 
engaged with the armed forces of the rebellion, and acting under the au- 
thority of the so-called Confederate States government. 


3. It is not necessary to render a party commanding in the armies of the so- 
called Confederate States liable for a trespass, that it should be done di- 
rectly through or by his orders; it is sufficient if he advised or meal or 
abetted those who committed the trespass. 


4. The fact that a party was in command of armed forces of the so-called Con- 
federate States does not render him liable for a trespass committed by his 
command, unless the jury believes, from the evidence, that that fact and 
the evidence connects him with the trespass or with those who did com- 
mit it. , 

5. Where it appears that a party was in command of armed forces of the so- 
called Confederate States, and had his headquarters at a certain place, 
and property was taker by persons under his command in pursuance of 
erders from headquarters, it is sufficient to connect him with the trespass 
and make him liable therefor. 


At the July rules, 1865, the plaintiffs, by the firm name 
of J. G. & J. M. Staunton & Co., filed a declaration in tres- 
pass on the case in the clerk’s office of the circuit court of 
Kanawha county, against the defendant, John Echols, al- 
leging that on the 25th day of October, 1862, the defendant 
instigated and procured and ordered others to seize, take 
and carry away, thirty barrels of oil, the property of the 
plaintiff, from the Janding at Malden in said county, of the 
value of 1,935 dollars. The defendant demurred to the 
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declaration, demurrer was overruled, and he pleaded not 
guilty, on which issue was joined. 

In June, 1866, a trial was had and verdict rendered for 
the plaintiffs for 1,035 dollars, with interest from Novem- 
ber 4th, 1865. The defendant moved the court to set the 
verdict aside and grant a new trial, which motion was over- 
ruled and judgment given on the verdict. 

The defendant took three bills of exception. The first 
bill was because after the plaintiffs had introduced their ev- 
idence they announced themselves through except the read- 
ing of adeposition of one Edward McMahon that had been 
taken by the defendant and had been taken and certified to- 
gether with the depositions of two other witnesses, and 
they stated that if the defendant would read this deposition 
of McMahon they would then rest their case, the defendant 
would not say whether he would do so or not, whereupon 
the court permitted it to be read, and the defendant ex- 
cepted. The second bill of exceptions was taken to the re- 
fusal of the court to give the jury certain instructions sub- 
stantially as follows: That if the jury believed, from the ev- 
idence, that at the time the oil was taken and removed, the 
defendant was acting as a brigadier general in the Confed- 
erate army, commissioned by Jefferson Davis commander- 
in-chief of the armed forces in rebellion against the United 
States government, and that the taking and removing was 
a belligerent act, that the defendant was not liable in the ac- 
tion. This the court refused to give. 

The next instruction asked by defendant was that unless 
the jury were satisfied from the evidence that the defendant, 
directly or by his orders to others, was engaged in taking 
and removing the oil, he was not liable; this the court 
refused to give, but instructed the jury if the defen- 
dant was neither directly nor by his orders engaged in 
taking the oil, yet he would be liable if he advised or aided 
or abetted those who did take and remove it. 

The next instruction was that if the jury believed that the 
evidence proved the vil to have been taken by a quarter- 
master in the service of the so-called Confederate States, 
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and converted to the exclusive use thereof, he was not liable 
in this action. This the court also refused. 

The next instruction was that the fact that the defendant 
was in command of the army of the so-called Confederate 
States in the Kanawha valley at the time the oil was taken, 
would not make him liable, unless the jury should believe, 
from the evidence, that he was connected with the taking 
and removing of the oil. The court refused to give this in- 
struction, but instructed the jury, that the fact of the defen- 
dant’s being in command of the rebel army could not make 
him liable, ‘unless the jury believe, from the evidence, that 
that fact and the evidence,” connected him with the taking 
and removal, or with parties who did it. 

The defendant next moved the court to instruct the jury 
that he could not be made constructively liable for the tres- 
pass of soldiers of the so-called Confederate government, un- 
der him, unless the evidence showed that they committed it 
under the authority of the defendant. The court refused this 
instruction. The third bill of exceptions was ‘to the refusal 
of the court to set the verdict aside, and embraced the facts 
proved as certified by the court as follows: The plaiutiffs 
proved that on the 24th day of October, 1862, they were 
the owners of thirty barrels of oil stored in Malden, in 
Kanawha county, in the store-house of Walker & Co.; that 
the barrels averaged 46 gallons each, and that the oil was 
worth, at wholesale, 75 cents to 80 cents per gallon, and at 
retail 1 dollar to 1 dollar and 50 cents per gallon; that said 
oil was seized and taken away by a man named Mace, acting 
under orders of E. McMahon, then acting as chief quarter- 
master in the so-called Confederate army, on the 24th of Octo- 
ber, 1862; that W. W. Loring commanded the so-called Con- 
federate forces in Kanawha valley, early in October, until Oc- 
tober 15th, 1862, when he was relieved, and the defendant, 
Echols, was placed in command of said forces; that the de- 
fendant, Echols, with his forces, were in Charleston about 
October 20th, 1862; that the defendant was in command of 
the so-called Confederate forces at the time the oil was 
taken, and for several days previously, with his headquar- 
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ters at Charleston, in said county, and that the said McMa- 
hon received orders to take the said oil from headquarters, 
and that said Loring had retired from the Kanawha valley, 
and from the command of the forces in said valley, on the 
15th or 17th of the said October; that one of the plaintiffs 
asked payment of McMahon for the said oil, and payment 
was refused. 

The plaintiffs also introduced testimony tending to show 
that said McMahon gave one of the plaintiffs an official re- 
ceipt for the oil, and that said McMahon was an acting 
quartermaster in the so-called Confederate army. They 
also introduced evidence tending to show that said oil was 
taken by orders, and at the command of W. W. Loring. 
But they proved that the said Loring had been relieved of 
his command six or seven days before the oil was taken. 

The defendant, on his part, then introduced testimony 
tending to show that no orders had been issued by Echols 
for the seizure or taking away of said oil, and that the oil 
was taken away between September 25th and October 10th, 
1862, for the use of the so-called Confederate government, 
and was delivered to Thomas L. Brown, at Dublin depot, for 
that purpose, the said Thomas L. Brown being an acting 
quartermaster in the so-called Confederate army; and that 
the orders for seizing and removing said oil were issued by 
W. W. Loring. 

The defendant brought the case here on a writ of super- 
sedeas. 


G. H. Lee for the plaintiff in error. 
B. H. Smith for the defendants in error. 


BeErksuireE, J. On the trial of this cause the plaintifts were 
permitted to read as evidence on their behalf the deposition 
of Edward McMahon, which had been taken and filed in 
the cause by the defendant. The deposition of two other 
persons were taken by the defendant at the same time and 
filed with the deposition of McMahon. 

The plaintiffs, after they had introduced their other tes- 
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timony, notified the defendant that they were through with 
their testimony except the deposition of McMahon, and 
that they would read it then unless the defendant intended 
to read it, and that they would rest their case if the defen- 
dant would agree to read the said deposition. But the de- 
fendant refusing to answer whether he would do so or not, 
the court permitted the plaintiffs to read it to the jury as 
evidence on their behalf. 

To this ruling the defendant excepted, and it is main- 
tained here that it was improper to allow the deposition to 
be read by the plaintiffs at the time and under the circum- 
stances it was read, and before the defendant had closed 
the evidenee on his part, and also to detach it from the 
other two depositions taken and certified jointly with it, and 
read it separately from the other two. 

I think the court committed 1.0 error in allowing the de- 
position to be read, and that it is as competent for one party 
to read on his own behalf a deposition regularly taken and 
filed by the other party, as it would be to introduce a wit- 
ness summoned on behalf of such other party. 

I do not think the court erred in refusing to give each of 
the instructions asked for by the plaintiff in error. The 
first and third relate to the belligerent rights claimed by 
him, by reason of which he sought to justify the trespass 
complained of. This defence, if it could have been made 
under the plea of not guilty, it has been held by this court, 
in numerous cases, is wholly inadmissible. The law, I 
think, is correctly propounded in the instruction given by 
the court in lieu of the second and fourth instructions asked 
by the plaintiff in error, and consequently there was no er- 
ror in refusing to give said instructions. 

The remaining error complained of is the ruling of the 
court in refusing to set aside the verdict and grant a new 
trial. 

From the facts certified as proven on the trial, it appears - 
that at the time the trespass was committed the plaintiff in 
error was in command of the rebel forces in the Kanawha 
yalley, and was in Charleston with his forces, and had his 
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headquarters in the said town, about the time the oil was 
taken from the defendants in error in said town by some of 
the officers of said army acting under orders, and that the 
oil was taken in pursuance of orders received by such offi- 
cers from headquarters. 

From this, it appears to me, the plaintiff in error was 
sufficiently connected with the trespass to make him liable, 
and I cannot see that the court erred in refusing to set aside 
the verdict. Shepherd vs. McQuilken, 1 W. Va. Rep., 90; 
2 Hilliard on Tort, 292-3; Aldred vs. Bray, 41 Missouri, 
485. 

I think, therefore, the judgment ought to be affirmed, 
with costs and damages. 


The remaining members of the court concurred. 


JUDGMENT AFFIRMED. 
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WAbeeling. 


WititaM T. MANN, Ex’R, vs. Joun V. Perry, apu’r, Xe. 
August Term, 1869, 


1. If a declaration contains but one count, the insimul computassent count, 
claiming a certain sum without a bill of particulars, the plaintiff cannot 
introduce evidence to prove an account stated for a different sum. 


2. It is too late after verdict, no motion having been made nor leave asked 
to amend the pleading to meet the preof, nor the court asked to instruct 
the jury to find the facts as provided by the 7th section of chapter 177, 
page 732, Code 1860, to make the action of the court, in excluding proof 
irrelevant to the issue under the pleadings, a ground for setting aside the 
verdict and granting a new trial. 


This case arose in Monroe county. The declaration was 
filed at April rules, 1866, and contained but one count, the 
insimul computassent count averring that the plaintiff’s testa- 
tor, upon accounting with the defendant's testator, the lat- 
ter owed the former 600 dollars, and being so indebtgd un- 
dertook, Xe. ; 

There was no bill of particulars filed with the declara- 
tion. 

The plaintiff, on the trial offered proof of an account 
stated of 500 dollars, to which the defendant below objec- 
ted, and his objection was sustained, and after verdict the 
court gave judgment for the defendant for costs. 

After verdict the plaintiff moved the court to setrit aside 
and grant him a new trial that he might move for leave to 
amend his declaration by adding a new count, but the 
court overruled his motion, and he excepted and brought 
the case to this court on a supersedeas. ° 


Sperry and Davis for plaintiff in error, 
Tebbitts for the defendant in error. 
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Brown, President. The count was upon an account 
stated for 600 dollars,without a bill of particulars. The ev- 
idence excluded was to prove an account stated for 500 dol- 
lars. Under the ruling in the case of Minor vs. Minor, 8 
Grat., 1, it was properly excluded as irrelevant to the issue 
under the pleadings as they were. 

No motion was made nor leave asked to amend the 
pleadings to meet the proof before verdict, nor was the 
court asked to direct the jury to find the facts, as provided 
by the statute Code, 1860, sec. 7, p. 732. 

After verdict, without objection, it was too late to make 
the action of the court in excluding evidence irrelevant to 
the issue under the pleadings, and not objected to at the 
time, a ground for setting aside the verdict and awarding a 
new trial. 

I think, therefore, the judgment should be affirmed, with 
costs to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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WituiaM Hinton, apm’R, vs. Lewis BALuarp. 
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August Term, 1869. 


— 


. A defendant can only take advantage of a defective return on a summons 
by a plea in abatement. 


ro 


A plea in abatement not being an issuable plea, cannot be filed to set aside 

_ an office judgment, and must be filed at rules, before office judgment is en- 
tered, except where the cause making the filing of a plea in abatement 
necessary occurs after the office judgment is entered at rules; in which 
case it may be filed at the first opportunity afterwards. 


3. Where a plea in abatement has been rejected, and the defendant then asks 
leave to demur to the declaration, and is refused, and on a subsequent day 
of the same term the order refusing leave to demur is set aside, and leave 
to demur is given, but the defendant declines to do so, the error in re 
fusing the leave to demur is cured. 


The action was trespass for “unlawfully seizing, taking 
and carrying away certain property of the plaintiff,’ by 
the defendant’s decedent, Wilson Lively. 

The writ was issued on the 10th of January, 1866, and 
was made returnable to February rules, when the declara- 
tion was filed, and common order taken; and the common 
order was confirmed at March rules, and a writ of enquiry 
awarded. This was all done upon an insufficient return: oi 
the officer upon the writ. 

At a special term of the court held on the 27th day of 
July, 1866, the officer, upon the plaintiff’s motion, had 
leave to amend his return upon the writ, which amendment 
was made in open court. On the 10th of August, the offi- 
cer, upon his own motion, had leave further to amend his 
return, which amendment was made in open court. There- 
upon the defendant offered to introduce evidence to dis: 
prove the truth of the last amended return in two particu- 
lars: first, to show that the summons was not left at the de- 
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fendant’s usual place of abode; and second, that it was not 
explained to the person to whom the process was delivered, 
The court overruled the motion. 

The defendant then moved the court to remand the cause to 
rules, because it appeared that from the returns and amended 
returns the cause had been improperly placed on the court 
docket ; which motion the court overruled. The defendant 
then amended his motion to remand the cause to rules in 
general terms. This motion was also overruled. 

The defendant then offered a plea in abatement, duly 
sworn to, because of a departure in the declaration from 
the writ. This plea was rejected. 

The defendant then asked leave to demur to the plain- 
tiff’s declaration; which permission was refused, and the 
defendant excepted. 

The defendant then offered a second plea, in abatement, 
and it was rejected. The plea was because of another ac- 
tion pending for the same cause. The defendant pleaded 
not guilty, and not guilty in one year, and issues were 
joined. These latter proceedings occurred on the 11th of 
August, and the cause was continued until the next term. 

On the 13th of August, an offer was made to the defen- 
dant’s counsel to set aside the order refusing permission to 
demur to the declaration, with leave to demur; but the 
counsel declined to avail himself of the offer. 

On the 29th day of September (the regular term), the de- 
fendant tendered another plea in bar, justifying the tres- 
pass, under a military order, and involving distinctly the 
question of “belligerent rights.”” But the court rejected 
the plea, and the defendant excepted. The cause was there- 
upon continued. 

At the November term a jury was sworn, but failed to 
find a verdict. 

At the April term, 1867, another jury was sworn, and 
found a verdict for 1,167 dollars, with interest from the 7th 
of April, 1863. But, upon a suggestion of the court, they 
added the interest, amounting to 280 dollars, to the dam- 
age, making 1,447 dollars of damages to draw interest 
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from the date of the judgmeut. After the verdict 
had been modified, a motion for a new trial was made, be- 
cause of this error in the verdict; which the court over- 
ruled, and the defendant excepted. 

During the progress of the trial, and before the jury re- 
tired from the court, the defendant asked the court for 
various instructions, none of which were given except the 
fifth ; the other five were either refused or modified, and 
the defendant excepted. 

There were several errors alleged in the petition to this 
court pertaining to instructions asked by the defendant be- 
low, on the question of belligerent rights, but they were not 
considered here. 

The defendant brought the case here on a writ of super- 
sedeas. 


Lamb § Paul for the plaintiff in error. 
Stanton § Allison for the defendant in error. 


MaxweLL, J. The first ground of error assigned is be- 
cause the court refused to remand the cause to rules when 
the return on the writ was amended. 

The officer who served the summons in this case made a 
defective return on which an office judgment was taken at 
rules. At the next term of the court, on motion of the 
plaintiff, leave was granted the officer to correct his return. 

The officer accordingly corrected his return, but it still 
was defective. The case was then continued until the next 
term of the court. At the then next term of the court the 
officer appeared in court, and on his own motion, had leave 
to further amend his return, which he then did. The de- 
fendant then moved the court for permission to introduce 
evidence for the purpose of showing that the said return 
as amended was false in two particulars, which motion the 
court overruled. The return was signed by A. P. Meadows, 
constable, &c. The defendant made no objection to the re- 
turn for any want of authority in the officer to make it, nor 
did he object to its sufficiency in any other respect, but pro- 
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posed to prove that it was false in alleging that the officer left an 
office copy of the summons at the defendant’s usual place 
of abode, and in alleging that the purport of said sum- 
mons was explained to the party with whom he left 
said copy. 

The question as to the want of authority of the constable 
to make the return was not made in the court below, and 
cannot be made here. 

The amended return showed that the process had been 
regularly served on the defendant. The 18th section of 
chapter 171 of the Code of Virginia, provides that a defen- 
dant on whom process summoning him to answer appears 
to have been served, shall not take advantage of any defect 
in the writ, or return, unless the same be pleaded in abate- 
ment. The defendant then attempted to take advantage on 
motion of what he only could reach by pleain abatement, 
and the court very properly refused to allow him to do so. 
If the defendant had offered a plea in abatement instead of 
making his motion, I think it would have been the duty of 
the court to have allowed it to be filed even in that stage of 
the case. It was the first appearance of the defendant, and 
at the very moment before he did appear, the return on the 
process which he alleged to be false was made. Up to that 
time he was not required to appear, because process did not 


appear to have been executed upon him. Ifthe return had 


been made at first in the form as last amended, the defen- 
dant could then have taken advantage of it only by filing his 
plea at rules, but as the return did not exist in its present 
form at rules it seems to me that he must have an opportu- 
nity to contest it in the mode prescribed by law by his 
plea in abatement. Hunt vs. Wilkinson, 2 Call, 49. 

The next cause of error assigued is that it was error in 
the court to reject the plea in abatement. 

It appears that at the same term of the court, and on the 
next day after the defendant made the motion before re- 
ferred to, he offered to file a plea in abatement of the 
variance between the writ and the declaration, and after- 
wards offered to file another plea in abatement to the effect 
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that the plaintiff had another suit then pending against 
other parties for the same trespasses. 

In respect to the last mentioned plea, it was neither a good 
plea in abatement nor in bar, and was very properly re- 
jected without reference to the time when it was tendered. 
Any variance in the writ from the declaration can only be 
taken advantage of by plea in.abatement. 

The Code of Virginia, chapter 171, section 19, provides 
that pleas in abatement for the want of jurisdiction of the 
court, “shall not be received after the defendant has de- 
murred, pleaded in bar, or answered to the declaration or 
bill, nor after a rule to plead on a conditional judgment or 
decree nisi.” 

The Code is silent as to the time when pleas in abatement 
for other causes may be filed. The 44th section of the 
chapter before referred to, provides, that “every judgment 
entered in the office in cases wherein there is no order for an 
enquiry of damages, and every non suit or dismission en- 
tered therein shall, if not previously set aside, become a final 
judgment if the case be in the general or circuit court, of 
the last day of the next term, or the 15th day thereof, 
whichever shall happen first,” &e. 

The 45th section provides, ‘If a defendant against whom 
judgment is entered in the office shall, before it becomes fiual, 
appear and plead to issue, it shall be set aside, unless an or- 
der for enquiry of damages has been executed, in which 
case it shall not be set aside without good cause,” Xe. 

It has been uniformly held that a plea in abatement is 
not an issuable plea or a “plea to issue,” which can be al- 
lowed under section 45 to set aside an office judgment. 

2 Tucker Com., 254; Hunt vs. Wilkinson, 2 Call, 49; 
Wicke vs. Macklin, 2 Rand., 426; Dearden vs. Holden, 1 Bur- 
rows, 605. : 

A plea in abatement not being a “plea to issue,” which 
can be filed to setaside an office judgment, it follows neces- 
sarily that all such pleas must be filed at riles before office 
judgment entered, except when the cause making the filing 
of a plea in abatement necessary occurs after the office 
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judgment is entered at rules, in which case it may be filed 
at the first opportunity afterwards. 

The plea in abatement in the case under consideration 
should have been filed at rules, and was properly rejected 
by the court when offered to set aside the office judgment. 

The third cause of error assigned is that the court erred 
in refusing to allow the defendant to demur to the declara- 
tion. After the pleas in abatement were rejected the de- 
fendant asked permission to demur to the plaintiff’s decla- 
ration, which permission was refused by the court and ex- 
cepted to by the defendant. 

At another day of the same term the court made an order 
in the cause, setting aside the order refusing permission to 
the defendant to demur to the declaration, and gave him 
leave to demur, whereupon the defendant declined to de- 
mur. The error committed by the eourt in refusing to al- 
low the defendant to demur was thus cured. All the other 
questions made in the record have reference to the bellige- 
rent rights of the defendant. Upon the whole case I can 
see no error, and am of opinion the judgment will have to be 
affirmed, with damages and costs to the defendant in error. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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WHA beeling. 


RAcHEL Cutiir vs. SHERIFF OF CALHOUN COUNTY. 


~ 


August Term, 1869. 


The county court of Calhoun county was established by the general assembly 
of Virginia, and a subsequent vote of the people, in 1858, at Arnoldsburg. 
The legislature of this State, by an act passed in January, 1867, located 
the county seat at another place in the county. This latter act was enti- 
tled “An act locating the county seat of Calhoun county.” The 3d sec- 
tion provided that the board of supervisors of the county were authorized 
to sell any county property at Arnoldsburg. This act was repealed by 
an act passed by the legislature in March, 1869. Hep: 








1. That the provision of the act of January, 1867, authorizing the 
board of supervisors to sell county property at Arnoldsburg, is an- 
other and different object from that stated in the title of the act, 

and is therefore repugnant to the provision of the constitution 

found in art. IV, see. 36, as follows: “ No law shall embrace more 
than one object, which shall be expressed in its title;’” and the en- 
tire act is therefore void. 


2. Courts beld at Arnoldsburg are therefore valid, and parties in cus- 
tody under indictments found therein are lawfully detained. 


The county seat of Calhoun county was located at Ar- 
noldsburg in 1858. On the 27d of January, 1867,+ the 
} | legislature passed an act removing the county seat to 
Stump’s farm in same county. An act passed March 4th, 
1869,* repealed the act of January 22d, 1867. After the 





















+ “Be it enacted by the iegislature of West Virginia: 

1. The county seat of the county of Calhoun shall hereafter be at the farm 
of Simon P. Stump, on the Little Kanawha river, in said county: and the 
public buildings to be erected shall be upon a site on said farm to be selected 
by the board of supervisors of said county. 

2. Until such buildings are erected, the said board of supervisors shall pro- 
vide buildings as near as practicable to the site so selected, to be used tempo- 
rarily for county purposes, 

3. The board of supervisors of said county are hereby authorized to sell 
any county property at Arnoldsburg, in said county. 

4. The judge of the sixth judicial circuit is authorized to hold his court for 
said county in the buildings to be provided under this act, and the several of- 
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passage of the act of March 4th, 1869, the petitioner, Ra- 
chel Cutlip, was indicted for murder in the circuit court of 
Calhoun county, which court was held at Arnoldsburg. She 
petitioned this court for a writ of habeas corpus, alleging that 
she was unlawfully detained by the sheriff of that county, 
having been arrested in pursuance of the indictment, be- 
cause the court was held at Arnoldsburg when the indict- 
ment was found, when there was, in fact, no county seat 
lawfully established in Calhoun county, by reason of the 
passage of the act of January 22d, 1867, and its repeal by 
the act ef March 4th, 1869. 


Cozad for the petitioner. 


Brown, President. This is a writ of habeas corpus, by 
which the plaintiff seeks to be discharged from custody upon 
an indictment for felony found against her im the circuit 
court of Calhoun county, upon the sole ground that the 
proceedings of said court were void, because the court was 
held at Arnoldsburg, in said county. 

Arnoldsburg was the county seat established by the vote 
of the people in pursuance of the act of 1858, and so re- 
mained, unless it has been changed by the acts of January 
22d, 1867, and of March 4th, 1869. The former, if valid, 
removed the county seat to Stump’s farm, in said county, 
and the latter repealed the former without more saying. 
And the important question comes practically up, where, 
under this state of things, is the lawful county seat of the 
county, or is the monstrous pretension true that the people 
have been left without any seat of justice in the county. 

The constitution, article LV, section 36, is in these words: 
‘‘No law shall embrace more than one object, which shall 
be expressed in its title.” 


ficers required to have offices at the county seat shall remove their offices to 
the site selected in pursuance of this act, as soon as suitable buildings are pro- 
vided for their accommodation. 
* Be it enacted by the legislature of West Virginia: 

Chapter one of the acts of eighteen hundred and sixty-seven is hereby re- 
pealed. 
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The object of this provision was to guard against the 
enactment of laws by a sort of fraud upon the legislature 
by including in an act for one purpose, which was stated in its 
title, other and different objects, not so stated, and of which 
nothing was often known save by a few interested in the 
bill. And the evil of which enhanced when bills were 
merely read by their titles and put upon their passage and 
often rushed through on the last day of the session of the 
legislature. 

Another important object was to secure a fair and impar- 
tial consideration of each subject by making it to stand or 
fall on its merits, instead of having it carried against the 
wishes of the majority, often by having it tacked to some 
important measure it might be difficult or disastrous to de- 
feat. 

The history of legislation is rife with evils of this charae- 
ter sought to be remedied by this provision of the constitu- 
tion. 

The title of the act of January 22d, 1867, is “An act lo- 
cating the county seat of Calhoun county,” and section 1st, 
in conformity with the object thus stated in the title, provides 
that the county seat of Calhoun county shall thereafter 
be at the farm of Simon P. Stump, on the Little Kanawha 
river, in said county. 

Section 3d of said act provides, that the board of super- 
visors of said county are thereby authorized to sell any 
county property at Arnoldsburg, in said county. This is 
another aud different object from that stated in the title to 
the act, and is, therefore, repugnant to the constitution, and 
void. 

In the case of The State ex rel. Hixon vs. Lafayette County 
Court, 41 Mo., 39, it was held that an act which had two ob- 
jects, and but one of them was stated in the title, was valid 
as to the object so stated in the title, and void as to the ob- 
ject not so stated. The constitution of Missouri, declaring 
that ‘“‘No law enacted by the general assembly shall relate 
to more than one subject, and that shall be expressed in the 
title, but if any subject embraced in an act be not expressed 
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in the title such act shall be void only as to so much thereof 
as is not so expressed.” 

The constitution of Missouri is clearly directory only, to 
the legislature, not to include more than one subject in the 
act, but it is not directory merely in forbidding and avoiding 
any subject not embraced in the title. It differs, therefore, 
in that from the constitution of this State, which positively 
forbids and avoids the act entire if it contains more than 
one subject, and also if that object be not stated in the title. 

I think, therefore, the act of January 22d, 1867, was un- 
constitutional and void, and consequently the seat of justice 
for Calhoun remains at Arnoldsburg, where it was origin- 
ally lawfully established by the vote of the people. And 
the courts held there are valid and not void, as supposed in 
the plaintiff’s petition for the writ of habeas corpus. It ap- 
pearing that the plaintiff is detained for no other cause than 
upon the indictment aforesaid, is not, therefore, detained 
without lawful authority. Therefore, it is considered that 
the plaintiff be remanded to the custody of the said sheriff, 
and that the defendant recover against the plaintiff his costs 
about this defence in this behalf expended. 


Berkshire, J., concurred with the president. 


Maxwe tt, J., dissentiente. The habeas corpus is to release 
any one from restraint, who is detained without lawful au- 
thority. No imprisonment is illegal where the process is a 
justification of the officer, and process, whether by writ or 
warrant, is legal wherever it is not defective in the frame 
of it, and has issued in the ordinary course of justice from a 
court or magistrate having jurisdiction of the subject 
though there has been error or irregularity in the proceed- 
ings previous to the issuing of it. An officer cannot disre- 
gard process which is regular on its face, but must execute 
it. Cable vs. Cooper, 16 Johns., 155. 

If the officer cannot allege error in the process, how can 
a prisoner arrested upon it do it consistently with the com- 
mon law principle, that the proceedings of a court of com- 
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petent jurisdiction are not to be reversed or set aside by a 
collateral proceeding, where redress may be had by appeal, 
writ of error, or by any other direct means of review? 

. That this principle is applicable in cases of habeas corpus, is 
sustained fully by authority. 

The court, in one of the cases which I have examined, in 
commenting on these rules, says: “Any other rule would 
present some very curious judicial phenomena. By an in- 
version of their functions, a single judge in vacation, and of 
perhaps an inferior court, would be legally competent to re- 
judge the judgments of the highest tribunal in the land, and 
the supreme court of the State, instead of proceeding sys- 
tematically in the correction of errors, would be called upon 
to produce its results by a new and shorter process, while in 
the guise of writs of habeas corpus it would be flooded with ap- 
peals from the decisions of the other courts on questions of 
bail. The rule is therefore absolutely necessary to prevent ju- 
dicial proceedings from running into a state of incurable dis- 
order.” It is clear to my mind that this court cannot in 
this form revise the proceedings of the court below behind 
the process on which the prisoner was arrested, and the 
said process being good in form and substance, the prisoner 
must be remanded. 

Several questions have been considered by my associates 
which, with due respect for their opinions, I do not think 
arise or should have been considered in this case upon 
habeas corpus, but as they have given their opinion upon 
them, I will proceed to give my impressions upon the same 
questions, with the pretatory observation, that as they are 
improperly given on a collateral question little importance 
should be attached to them. 

My associates hold that the act of January 22d, 1867, en- 
titled ‘‘an act locating the county seat of Calhoun county” is 
in violation of the 36th section of tle IVth article of the con- 
stitution of the State, which provides that, ‘No law shall 
embrace more than one object which shall be expressed in 
its title,” and is therefore null and void. It is supposed that 

the saidact embraces two objects in this, that the third section 
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provides that the board of supervisors of said county are 
hereby authorized to sellany county property at Arnoldsburg 
in said county. The courts ought to hold the acts of the legis- 
Jature valid wherever it can be done. The provision re- 
quiring acts of legislatures to embrace but one subject is so 
comparatively new that not very many decisions are to be 
found in the construction of the meaning of such provisions. 
I find that the subject has been before the supreme court 
of the State of Ohio in the case of Prin vs. Nicholson, 6 
Ohio State Rep., 176. The provision of the Ohio constitu- 
tion is that “no bill shall contain more than one subject 
which shall be clearly expressed in its title.” 

Judge Swan, delivering the opinion of the court, said 
‘that no bill shall contain more than one subject, which 
shall be clearly expressed in its title, is also made a perma- 
nent rule in the introduction and passage of bills through 
the House. The subject of the bill is required to be clearly 
expressed in the title for the purpose of advising members 
of its subject, when voting, in cases in which the reading 
has been dispensed with by a two-thirds vote. The provi- 
sion that a bill shall contain but one subject was to prevent 
combinations by which various and distinct matters of leg- 
islation should gain a support which they could not if pre- 
sented separately. 

** As arule of proceeding in the general assembly it is 
manifestly an important one. But it was intended to effect 
any practical object for the benefit of the people in the ex- 
amination, construction or operation of acts passed and pub- 
lished, we are unable to seeit. The title of an act may in- 
dicate to the reader its subject, and under the rule each act 
would contain one subject. To suppose that for such a pur- 
pose the constitutional convention adopted the rule under 
consideration, would impute to them a most minute provi- 
sion for a very imperfect heading of the chapter of laws 
and their sub-divisions. This provision being intended to 
operate upon bills in their progress through the general as- 
sembly, it must be held to be directory only. It relates to 
bills and not to acts. It would be most mischievous in 

VoL, III. 38 
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practice to make the validity of every law depend upon the 
judgment of every judicial tribunal of the State, as to 
whéther this one subject was clearly expressed in the title 
of the act or bill. Such a question would be decided ac- 
cording to the mental precision and mental discipline of 
each justice of the peace and judge. No practical benefit 
could arise from such inquiries. We are, therefore, of the 
opinion that in general, the only safeguard against the vio- 
lation of these rules of the House is their regard for, and 
their oath to support, the constitution of the State.” The 
other four judges at that time on the bench concurred with 
Judge Swan in the views expressed by him. 

The subject has also been before the supreme court of 
California in the case of Washington, et al. vs. Page, reported 
in 4 California Rep., 388. 

The provision in the constitution of California is, “ Every 
law enacted by the legislature shall embrace but one object, 
which shall be expressed in its title.’ Chief Justice Mur- 
ray, delivering the opinion of the court, said, “we regard 
this section of the constitution as merely directory, and if 
we were inclined to a different opinion, would be careful 
how we lent ourselves to the construction which must, in 
effect, obliterate almost every law from the statute book, 
unhinge the business and destroy the labors of the last three 
years. The first legislature that met under the constitution, 
seems to have considered this section as directory, and almost 
every actof that and the subsequent sessions would be ob- 
noxious to this objection. The contemporaneous exposition 
of the first legislature, composed of many who had partici- 
pated as members of the convention in forming our State 
constitution, adopted or acquiesced in by every subsequent 
legislature, and tacitly assented to by the courts, when taken 
in connection with the fact that rights have grown up under 
it, so that it has become a rule of property, must govern 
our decision.” 

The question was before the court of appeals of the State 
of Maryland, in the case of Davis vs. The State, 7 Maryland 
Rep., 151. The provision of the Maryland constitutiof is 
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‘Every law enacted by the legislature shall embrace but one 
subject, and that shall be described by the title.” 

Judge Mason, delivering the opinion of the court, says: 
“The object of this constitutional provision is obvious and 
highly commendable. A practice had crept into our sys- 
tem of legislation of engrafting upon subjects of great pub- 
lic interest and importance, for local or selfish purposes, 
foreign and often pernicious matters, and rather than en- 
danger the main subject, or for the purpose of securing new 
strength for it, members were often induced to sanction and 
actually vote for such provisions, which if they were offered 
independently would never have received their support. 
In this way the people of our State have been frequently 
inflicted with evil and injurious legislation. Besides for- 
eign matters has often been stealthily incorporated into a 
law during the haste and confusion always incident upon 
the close of the session of legislative bodies, and it has not 
unfrequently happened that in this way the statute books 
have shown the existence of enactments that few of the 
members of the legislature knew anything of before. To 
remedy such and similar evils was this provision inserted 
into the constitution, and, we think, wisely inserted. We 
are not prepared to say that a whole law otherwise con- 
stitutional would be rendered void by the introduction of a 
single foreign or irrelevant subject into it, and where such 
subject was not indicated in the title. In such a case the 
irrelevant matter would be rejected as void while the prin- 
ciple subject of the law would be supported if properly de- 
scribed in the title. But if an act of assembly be composed 
of a number of discordant and dissimilar subjects, so that 
no one could be clearly recognized as the controlling or prin- 
cipal one, the whole law would be void.” 

Without deciding whether the construction given by the 
Ohio and California courts or that given by the court of 
Maryland be correct, to apply the construction of the Mary- 
land court to the act of January, 22d, 1867, the main body 
of the act is valid, and the third section only would be void, 
while to apply the construction of the Ohio and California 
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courts the entire act would be valid. The constitution of 
Virginia of 1851 has the provision in it in the precise form 
it is found in the constitution of this State. 

The supreme court of appeals of Virginia had the con- 
struction of the provision under consideration in the case of 
The Commonwealth vs. Drewry and others, 15 Grat., 1. 

The title of the act which- was brought in question was, 
“An act concerning sheriffs and commissioners of the rev- 
enue, their duties and compensation,” while the act itself 
was apparently inconsistent with its title. 

Judge Samuels, delivering the opinion of the court, 
touches the subject very cautiously, and disposes of it as 
follows: “It may be difficult to declare the effect of this 
provision if, at any time hereafter, an act of assembly shall 
be found to conflict therewith, it is enough for the purposes 
of this case to say that no such conflict exists therein. The 
act isin reference to asingle object, to wit: county organiza- 
zation.” 

The judge says the act is in reference to a single object, 
which he says is “‘ county organization,” but it seems to me 
a great stretch of imagination to find any such object ex- 
pressed in the title of the act, yet the act was held valid. 

It looks to me very much like a determination to main- 
tain the act, notwithstanding the object is not expressed in 
the title. 

The act passed March 4th, 1869, entitled, “An act to re- 
peal chapter 1, of the acts of 1867,” was intended to repeal 
the act passed January 22d, 1867, entitled * An act locating 
the county seat of Calhoun county,” and it might be a ques- 
tion of very serious consideration in a proper case whether 
the act is not unconstitutional and void, beeause its object 
is not expressed in its title, if the provision of the constitu- 
tion is not to be construed as merely directory te the legis- 
lature, as it is held in Ohio and California. 


WRIT DENIED. 
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CAbeeling. 
Ricuarp V. WHELAN ¢7 al. vs. Joun REILLy, et al. 


August Term, 1869. 


1. Trusts created by a will, would not be allowed to fail for want of trustees if 
there was no provision in the will for their appointment, but a court of 
equity would appoint them. 


2. It is competent for trustees to be clothed, by the testator, with power to ap- 
point their successors. 


3. The expression “family” in a will is held prima facie to mean children, and 
must be so construed unless some reason appears in the context of the 
will for extending or altering it. And where the language of the will 
provides that certain property shall be held in trust, and then proceeds 
“shall be applied to the support of John” (a son of the testator) “and his 
family, or such of them as the trustees may think proper, in such man- 
ner and at such times as the trustees may think proper, (support in this 
clause being meant to include education as to the children),”’ it is apparent 
that the testator meant children in the use of the word family, and that 
the will must be construed to read “ John and his children ;” and the de- 
vise is therefore not void for uncertainty and indefiniteness in the devi- 
sees. 


4. A clause in a will provides that all the estate not thereinbefore disposed 
of, should constitute a residuary fund and should be invested in bonds. 
Another clause provides that the income of this fund should be by trustees 
invested in bonds until the death of the last survivor of three children 
named, and become part of the residuary fund, unless they should think 
proper to apply any part of the income to the support and maintenance 
of any oral] of the three children named, or their families, or to the edu- 
cation of their children, or other descendants, but such application to be 
made only according to the uncontrolled discretion of the trustees. 
HELD: 


1. That the devise is not void for uncertainty in the beneficiaries. 


2. That it is not void for the discretionary powerin the trustees; it be- 
inga well settled rule thata discretionary power may be conferred on 
trustees either by the express terms of the trust or by implication 
from the nature of the duty imposed on them, whenever the object 
of the trust is certain. 
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3. By the death of one of the three children named, of the testator, in 
the lifetime of the latter, unmarried and without issue, the devise 
in trust for him lapsed and passed into the residuary fund. 


5. A clause in a will provides that the income arising from a residuary fund 











until the death of the last survivor of three children named, shall be from 
time to time invested by trustees in bonds and become part of the prin- 
cipal of the residuary fund, unless the trustee shall think proper to apply 
any part of such income to the-support and maintenance of any or all 
of the three children named, or their families, or to the education of any 
of their children, or other descendants, but such application was to be at 
the discretion of the trustees. Another clause provides that after the 
death of the last survivor of the three children named, the residuary 
fund shall be held in trust for the children and other descendants then 
living of said three children named, or such of them as may have a de- 
scendant then living, and all such descendants shall have equal shares as 
among themselves without regard to any difference or degrees of rela- 
tionship or descent. HeExp: 


1. The manifest intention of the testator was to vest in the beneficiaries 
at the time specified the property devised in trust. 


2. By the words used the equitable title to the property conveyed in 
trust will, at the time specified, vest in the beneficiaries, and the 
legal title will remain in the trustees. But the property will be 
liable to the control, as also the debts, of the beneficiaries, and it 
will be the imperative duty of the trustees to convey the legal ti- 
tle to them ; and a court of chancery will compel the trustees to 
do so on refusal. Therefore, no perpetuity is created by the will. 


6. A clause in a will provides that after the death of J., and after some one 
of his children shall attain the age of twenty-one years, the land in the 
clause mentioned shall be held in trust for the children of J. in fee sim- 
ple. A subsequent clause provides that after the death of three chil- 
dren named, the residuary fund shall be held in trust for the children 
and other descendants then living of said three children named, or such 
of them as may have a descendant then living, and all such descendants 
shall have equal shares as among themselves, &c. HELD. 


1. That an executory devise of real or personal estate is good if limited 
to vest within the compass of a life or lives in being and twenty- 
one years thereafter, adding, for an infant en ventre sa mere, suffi- 
cient time to cover the ordinary period of gestation. But the lim- 
itation to be valid, must be so made that the estate devised or be- 
queathed not only may, but must necessarily, vest within the pre- 
scribed period. 


2. The clauses above mentioned do not create a perpetuity in the trus- 
tees, and they are therefore valid devises. 


Philip Reilly, of Ohio county, died in June, 1866. A . 
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will made by him dated January 15th, 1855, to which was 
appended a codicil dated March 17th, 1862, was admitted to 
probate in the recorder’s office of Ohio county, on the 10th 
day of July, 1866. 

The following is substautially the will, with such parts 
omitted as do not appear to be material to a correct under- 
standing of the points involved : 

‘“‘ First. I devise to my wife, Jane, in lieu of dower, one 
undivided half of my mansion house and home farm, during 
her natural life, the said farm being a tract of land in said 
county, situated on the Ohio river, at the mouth of Glenn’s 
run, and containing two hundred and eighty acres, more or 
less. 

*‘ Secondly. I devise and bequeath to Richard V. Whelan, 
Henry Moore and Charles W. Russell, of the city of Whceel- 
ing, as trustees, all the rest, residue and remainder of my 
estate, to which I am now entitled, or shall be entitled at 
the time of my death, wheresoever situated, and whether 
real or personal, or of what nature or kind soever. 

“ Thirdly. In case of the death of one of said trustees, the 
two survivors of them shall have power, by writing under 
their hands or by deed, to appoint another trustee in the 
room of the deceased, and so from time to time, when one 
of any three trustees shall die, the two survivors for the 
time being shall have power in the same manner to appoint 
another trustee in the room of the deceased ; upon any such 
death of a trustee, all the estates, rights, powers and duties 
of the trustees shall survive to the two surviving trustees, 
and upon the death of one of them (leaving but one survi- 
ving trustee) to such survivor; but upon such appointment 
being made at any time the trustee so appointed shall 
thenceforth equally with the two trustees appointing have, 
and be, invested with and exercise all the estates, rights, 
powers and duties of the trustees under this will; my in- 
tention is to provide a mode of keeping up the number of 
three trustees without suspending the execution of the trust, 
while the number shall be less, and if one trustee shall at 
any time refuse, disclaim or by deed resign the trust, the 
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other two shall have power, by like appointment, to appoint 
another trustee in his stead, in like manner and with like 
effect as if he were dead. 

“ Fourthly. Such trustees shall have power (which may al- 
ways be exercised by a majority of them) to sell, lease, con- 
vey, manage and dispose of my estate, and every part 
thereof, and do all other acts in relation thereto, as fully as 
I could do if I were in life, except so far as the exercise of 
such general powers would, in any case, defeat a particular 
intention or provision of this will. 

“ Fifthly. As to so much of my tract of about four hundred 
acres of land in Marshall county, Virginia, adjoining lands 
of David McMechen and others as lies within the following 
boundaries, to wit: . + . + * * 

I do direct that until the death of my said son John, and 
thereafter until one of his children shall have attained to 
the age of twenty-one years, the same shall be held, leased, 
managed, used and disposed of by the trustees, at their dis- 
cretion, and the net proceeds or profits thereof, or so much 
of such proceeds or profits as the trustees may think proper, 
shall be applied to the support of said John and his family, or 
such of them as the trustees may think proper, in such sums, 
in such manner, and at such times as the trustees may think 
proper, (support in this clause being meant to include edu- 
eation as to children) and thereafter the same land shall be 
held in trust for the children of said John heretofore and 
hereafter born, equally, in fee simple; if all the children of 
said John die before attaining the said age, then upon the 
death of the last survivor of such children, and said John, 
if any of such children leave a descendant, the same land 
shall be held in trust for the descendants of said John, in 
fee simple, in such shares as if they inherited the same from 
him according to the present law of descents in Virginia.” 

The sixth and seventh clauses were substantially the same 
as the fifth, except his sons William and Philip were named 
in like manner as John is mentioned in the fifth. 

“ Highthly. The three last preceeding clauses shall be so 
construed that if one child of any_of my sons attain the 
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said age and bcfore that time another child of the same son 
shall have died leaving a descendant, the descendant or de- 
scendants of such deceased shall have the share which the 
deceased would have had if living. 

‘¢ Ninthly. I desire that the trustees shall sell all the rest 
of my real estate as soon as they find it expedient, and un- 
til sold that they hold, lease, use, manage and dispose of the 
same at their discretion. I desire them also to convert my 
personal estate into money as, and when they deem it expe- 
dient. 

“Tenthly. I authorize the trustees at their discretion and 
election to sell the land in Marshall county, to which the di- 
rections in the 6th clause of this will apply (being about’ 
three hundred acres) and in that event the directions in that 
clause shall no longer apply to the same or to the proceeds 
of such sale thereof, but in lieu thereof, the said directions 
will apply, with all the limitations, trusts and provisions in 
that clause contained, to my farm in Ohio county, Virginia, 
lying east of and near the city of Wheeling, excepting and 
reserving therefrom however all the coal in or under that 
farm with proper ways, easements and privileges such as 
the trustees shall deem sufficient for mining the same and 
taking it away, and also excepting and reserving all town 
lots laid off on the said farm. But the trustees shall elect, 
within two years after my death and not afterwards, whether 
they will exercise the power of sale given them by this clause, 
and by their deed acknowledged and lodged for record in 
Ohio county, Virginia, declare such election and what land 
(and with what reservations) is to be subject to said sixth 
clause; but they may exercise such powers of sale at any 
time afterwards. 

“¢ Hleventhly. With any moneys arising under this will, 
and not hereinbefore disposed of, the trustees, as soon as 
they convenieutly can, shall purchase bonds of the State of 
Virginia to the amount of ten thousand dollars (reckoned at 
par) bearing interest at the rate of six per cent. per annum 
and hold the same upon the following trusts: to pay the in- 
come thereof to my daughter Mary Jane during her life or 














602 COURT OF APPEALS OF WEST VIRGINIA. 





Aug. Term, Whelan et al. vs. Reilly et al. 1869. 





until she shall marry without the consent of a majority of 
the trustees, and from the time of such marriage, without 
such consent, to pay her no more than two hundred dollars 
per annum during her life. The income so to be paid to 
her shall be for her sole and separate use, free from the con- 
trol of any husband, any surplus of such income that may 
not be payable to her shall be, from time to time, invested 
in the same manner and go with the principal, and after her 
death the said bonds (including any such accumulations of 
surplus income, shall be held in trust for her children and 
other descendants living at her death, in such shares as if 
they inherited the same from her according to the present 
law of descents in Virginia. 

“‘ Twelfthly. All the estate of every kind which shall at any 
time come or belong to the trustees by virtue of this will, or 
anything done in pursuance of the same and which is not 
otherwise disposed of in this will, shall constitute a re- 
siduary fund. All moneys being part thereof shall be kept 
invested, from time to time, as may be found advantageous, 
in bonds of the State of Virginia, of which the trustees 
shall receive the income.” 

*“ Thirteenthly. The income of the said residuary fund, un- 
til the death of the last survivor of my three children, 
William, Philip and Mary Jane, shall also be, from time to 
time, invested by the trustees in bonds of the State of Vir- 
ginia, and become part of the principal of the said residuary 
fund, unless the trustees shall think proper to apply any 
part of such last mentioned income (which they are hereby 
authorized to do) to the support and maintenance of any or 
all of my said three last named children or their families, 
or to the education of any of their children or other de- 
scendants, but such application shall be made only accord- 
ing to the uncontrolled discretion of the trustees. 

*‘ Fourteenthly. After the death of the last survivor of my 
three children, William, Philip and Mary Jane, the said 
residuary fund shall be held in trust for the children and 
other descendants then living, of any said three last named 
children, or such of them as may have a descendant then 
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living and all such descendants shall have equal shares as 
among themselves, without regard to any differences in de- 
grees of relationship or descent. 

*‘ Fifteenthly. I give to each of my sons fifty dollars in full 
discharge of all their claims against me or my estate. 

** Sixteenthly. The trustees shall have power to fulfill all 
contracts remaining at my death to be fulfilled by me, or on 
my part, whether made by me for the sale of land or other- 
wise. 

“* Seventeenthly. The trustees shall not be responsible for 
the acts or omissions of each other. They shall respec- 
tively receive a reasonable compensation for acting as such 
trustees. 


“ Kighteenthly. Whenever, in any part of this will, mention 


is made of “the trustees,” that phrase signifies the persons 


who, at the time or times referred to, shall be the actual 
trustees under the second or third clause of this will. Every 
power, choice, discretion, or right of assent, dissent or de- 
cision given by this will to the trustees, may be executed or 
exercised by a majority of the trustees; but where a dif- 
ferent sense is particularly expressed, it shall not be con- 
trolled by this general clause. 

“ Nineteenthly. Notwithstanding anything hereinbefore con- 
tained, I desire to confer on the trustees power to encour- 
age my three children, William, Philip and Mary Jane, to 
conduct themselves well through life, and with that view do 
hereby authorize the trustees, whenever and as often as 
they shall think the same is deserved by the good conduct 
of my said last named three children, or either of them, to 
advance and give to them, or either of them, any part or 
parts of the said residuary fund whether principal or in- 
terest, in money or otherwise, without being accountable 
for the same to any person whomsoever, the power hereby 
given to dispose of the said residuary fund to or among my 
said three last named children, or any or either of them, be- 
ing limited and controlled only by the discretion and judg- 
ment of the trustees. 

“‘ Twentieth. I have made a deed of trust, dated the 28th 
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day of December, 1854, assigning to the same trustees above 
named certain stocks, claims, &c., partly for the purpose of 
raising ten thousand dollars, to be invested substantially in 
the same manner as directed in the above eleventh clause, 
(or rather a sum sufficient to purchase bonds of Virginia to 
that amount.) Now my will is, that to the extent that 
money shall be realized under gaid trust applicable to that 
investment, the same shall be in lieu and reduction of the 
amount to be invested under said eleventh clause; the pur- 
pose of said deed of trust, in that respect, being to provide 
more effectually for fulfilling my object as expressed in said 
eleventh clause, and not to provide an additional investment, 
and any money, property or thing of value belonging 
or resulting to me, under said deed of trust, after satisfying 
the trusts thereof, shall be deemed part of my estate, disposed 
of by this will. But I have not yet actually executed the 
said deed of trust, though the same has been written, and 
I reserve the same for consideration; and if I should exe- 
cute it in a different form, or another, in lieu of it, to pro- 
vide for said investment, then the deed which I shall ac- 
tually execute for such purpose shall be deemed the deed of 
trust first referred to in this clause. 

“ Twenty-first. I appoint Charles W. Russell the executor 
of this will, and direct that he shall not be required to give 
any security as such. 

“* Twenty-second. I authorize and require all questions of 
doubt and controversy arising under this will to be deter- 
mined, adjudged and finally decided by the trustees. 

“ Twenty-third. It is my will and intention that no husband 
‘of my daughter, Mary Jane, shall have any title to, interest in, 
or control over any property, money, or other thing which 
she may become entitled to or receive under this will, or 
through any power given to the trustees. 

In testimony whereof, I hereto set my hand and seal, this 
fifteenth day of January, one thousand eight hundred and 
fifty-five. — Putp RerLty, [seat ]}’ 

The codicil provided a few unimportant changes and sub- 
stituted the name of Alonzo Loring for that of Charles W. 
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Russell, as trustee, and appointed Richard V. Whelan ex- 
ecutor. 

John Reilly, Philip Reilly and Mary Jane Reilly, children 
of the testator, (William died during the lifetime of the tes- 
tator, unmarried,) filed a bill in the cireuit court of Ohio 
county, in March, 1868, alleging ‘that the trusts attempted 
to be created by said will in the real estate of the testator, 
and in the residuary fund, are each and all indefinite, un- 
certain, illegal and void for the following, among other rea- 
sons, appearing upon said record : 

**tst. The several trusts are too indefinite and uncertain 
as to the cestui que trust; who can enforce them? 

“3d. The right of the testator to dispose of his property 
by will is transferred to others whom he appoints to make a 
will for him. 

“$d. The several trusts are created with such unlimited 
discretionary powers in the trustees as to exempt the pro- 
perty from the debts and charges of the persons for whose 
use or benefit it is holden. 

‘4th. The will attempts to pass and tie up the legal title 
to the property of the testator, to and in persons not incor- 
porated in perpetual succession, to the exclusion of heirs 
and the chancery powers of the courts. 

“5th. The trust is made perpetual for the benefit of some 
of the descendents of the testator in exclusion of others, 
whilst the legal title to the property is to remain forever in 
trust. 

‘-6th. The trustees have such discretionary powers of ap- 
pointment asd distribution that they may select and dis- 
tribute among several classes of persons as well as among 
persons of each elass. 

“7th. The trasts are coupled with an attempt to deprive 
the cestui que trust of their right to appeal to the proper 
court for redress in ease of abuse or misapplication of the 
trust. 

“8th. The trusts are coupled with a clause making the 
trustees a tribunal te adjudicate and finally determine future 
controversies aud doubts arising thereunder to the exclu- 
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sion of the proper courts, and whose decision is to be para- 
mount to that of all the courts of the State, and that tribunal 
to be composed in the future of persons unnamed and un- 
known to the testator. 

“9th. The gifts are made to depend upon the expressed 
will of the trustees. 

“10th. The will with its codicil and the trusts thereunder 
are impracticable. The powers of the executor and those 
of the trustees are conflicting and the directions to the trus- 
tees are inconsistent and in couflict one with another. 

“That the property so attempted to be devised and be- 
queathed in trust to said trustees, descended at the death of 
the testator to complainants as his only children and lawful 
heirs, and they have a right to hold and dispose of all the 
real estate without hindrance or control upon the part of 
said trustees, and to receive from the executor the personal 
estate.” 

They further represented that the trustees named had not 
made any record of their acceptance of the trust, and had 
assumed the control of the property and had sold and con- 
veyed the part mentioned and described as lying in the city 
of Wheeling, and were endeavoring to sell the part described 
as containing 150 acres, more or less, and that they were 
threatening to disturb the complainants in the possession of 
the parts held by them since their father’s death; and that 
the estate of their father was valued at 150,000 dollars. 
They asked that Whelan, Moore, Loring, Nolan, and the 
children of the complainant John Reilly, (Philip and Mary 
Jane were still unmarried), be made parties defendant, and 
be required to answer; that the trusts be declared void and 
the will and codicil be set aside, and the trustees be re- 
strained and perpetually enjoined from selling any pro- 
perty or exercising any control over the estate. 

Whelan answered, admitting substantially all the allega- 
tions of the bill in matters of statement, but claiming that 
the manifest intentions of the testator should be carried 
into effect, inasmuch as they did not contravene or violate 
any rule of law or equity. 
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The court below, at the March term, 1868, decreed that 
the law and equity of the case was with the complainants, 
that the devises in the will were illegal and void, because 
they entailed the property in perpetuity to the trustees and 
their successors beyond the period allowed by law. It ad- 
judged and declared the will to be null and void and dis- 
charged the trustees from their powers and duties as such. 
It also referred the cause to a master commissioner to ad- 
just the accounts of the trustees. 

The defendants appealed to this court. 


Wheat and Lamb for the appellants. 
Stanton and Faulkner for the appellees. 


MaxweELL, J. John, Philip and Mary Jane Reilly, the 
three surviving children of the late Philip Reilly, deceased, 
filed their bill to set aside the last will and testament of the 
said Philip Reilly, deceased, which had been, before the bill 
was filed, admitted to probate as a testamentary paper in the 
office of the recorder for Ohio county. 

The court, on the hearing of the cause, by decree en- 
tered, declared the trusts raised in the will illegal and void, 
because, in the opinion of the court, they entail the pro- 
perty devised in perpetuity to the trustees and their succes- 
sors beyond the period allowed by law. 

The petitioners here, insist that the said decree is mani- 
festly erroneous, and that the devises and bequests in the 
said will and codicil contained, and the trusts therein con- 
tained, are, and each of them is, lawful and valid and 
should have full force and effect given to them and each of 
them. 

The appellees claim that the trusts created by the will are 
illegal and void upon three grounds : 

Ist. Because it creates a body of trustees with perpetual 
succession, upon whom it casts the legal title of the pro- 
perty. 

2d. Because the trusts created by the will are void for in- 
definiteness and uncertainty. 
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3d. Because it creates a inti and ties up the pro- 
perty from alienation and use for a longer period than the 
law perniits. 

The most convenient order of considering the questions 
arising upon the record of the cause, is to take them as 
stated by the appellees. The testator, after providing for 
his wife, proceeds : 

“ Secondly. I devise and bequeath to Richard V. Whelan, 
Henry Moore and Charles W. Russell, of the city of Wheel- 
ing, as trustees, all the rest, residue and remainder of my 
estate to which I am now entitled, or shall be entitled at the 
time of my death, wheresoever situated, and whether real 
or personal, or of what nature or kind soever.”’ 

The codicil substituted Alonzo Loring as trustee in place 
of Charles W. Russell. 

The third clause of the will is as follows: 

“In case of the death of one of said trustees the two sur- 
vivors of them shall have power by writing, under their 
hands, or by deed, to appoint another trustee in the room of 
the deceased, and so from time to time, when one of any 
three trustees shall die, the two survivors for the time being 
shall have power in the same manner to appoint another 
trustee in the room of the deceased; upon any such death 
of a trustee, all the estates, rights, powers and duties of the 
trustees shall survive to the two surviving trustees, and 
upon the death of one of them (leaving but one surviving 
trustee) tosuch survivor; but upomsuch appointment being 
made at any time the trustee so appointed shall thenceforth 
equally, with the two trustees appointing, have and be in- 
vested with and exercise all the estates, rights, powers and 
duties of the trustees under this will; my intention is to 
provide a mode of keeping up the number of three trustees 
without suspending the execution of the trust, while the 
number shall be less, and if one trustee shall at any time 
refuse, disclaim, or by deed, resign the trust, the other two 
shall have power, by like appointment, to appoint another 
trustee in his stead in like manner, and in like effect, as if he 
were dead.” 
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It is upon this clause that the appellees ground their first 
objection to the validity of the will. The trusts created by 
the will would not be allowed to fail for want of trustees if 
there was no provision in the will for their appointment, 
but a court of chancery would appoint them. Hill on Trus- 
tees, p. 190. 

It is well settled that trustees may be clothed by the tes- 
tator with power to appoint their successors. The power 
must be exercised, however, by the number of trustees, and 
in the manner indicated in the will. Hill on Trustees, p. 
175-6-7, &c.; Lewin on Trustees, p. 465-6-7-8-9, &c.; Al- 
torney General vs. Floyer, 2 Vernon, 748. The trustees then 
in this case may, at any time, in conformity to the power 
given in the will, appoint other trustees, and all new trus- 
tees, when so appointed, will have the same powers as those 
appointed by the testator. 

The fifth, sixth and seventh clauses of the will are in 
form the same, each one applying to a different son of the 
testator. 

The fifth is referred to as a sample. 

After describing in this clause a certain tract of land in 
Marshall county, the testator proceeds: 

“T do direct that until the death of my said son John, 
and thereafter, until one of his children shall have attained 
to the age of twenty-one years, the same shall be held, 
leased, managed, used and disposed of by the trustees, at 
their discretion, and the net proceeds or profits thereof, or so 
much of such proceeds or profits as the trustees may think 
proper, shal] be applied to the support of the said John and 
his family, or such of them as the trustees may think pro- 
per, in such sums, in such manner, and at such times as the 
trustees may think proper, (support in this clause being 
meant to include education as to the children), and thereaf- 
ter the same land shall be held in trust for the children of 
said Johu heretofore and hereafter born, equally, in fee sim- 
ple; if all the children of said John die before attaining 
the said age, then, upon the death of the last survivor of 
such children, and said John, if any of such children leave 
VoL. III. 39 
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a descendant, the same land shall be held in trust for the 
descendants of said John, in fee simple, in such shares as if 
they inherited the same from him, according to the present 
law of descents in Virginia.” 

The second point made by the appellees, that the trusts 
are void for indefiniteness and uncertainty, is founded 
on this and the seventh clause; William, the son referred 
to in the sixth clause, having died unmarried and without 
issue in the life time of the testator. The certainty or un- 
certainty of the trust created in this clause will depend 
upon the meaning of the words “John and his family.” If 
the meaning of the testator cannot be ascertained, the trust 
is no doubt void for uncertainty, but it is the duty of the 
court to ascertain the meaniiig if it be possible. 

The word fumily may mean children, wife and children, 
blood relations, or the members of the domesti¢ circle, ac- 
cording to the connection in which the word is used. 

It has been held that family prima facie means children, 
and that such construction ought to be adhered to, unless 
some reason be found in the context of the will for extend. 
ing or altering it. Gregory vs. Smith, 41 En. Chy. Rep., 708. 

The language of the will is “shall be applied to the sup- 
port of said John and his family, or such of them as the 
trustees may think proper, in such sums, in such manner, 
‘and at such times as the trustees may think proper, (sup- 
port in this clause being meant to include education as to 
the children).” 

It is apparent from the language used that the testator 
meant children in the use of the word family, and that the 
will must be construed to mean “John and his children.’’ 
Gregory vs. Smith, 41 English Chy. Rep., 708; Parkinson’s 
Trust, 40 Th., 242; Beales vs. Chrisford, 36 Ib., 592; Wood 
vs. Wood, 25 1b., 65; White vs. Briggs, 22 1b., 583; Woods 
vs. Woods, 13 Jb., 449; Hill on Trustees, 77; fill’s ex’rs vs. 
Bowman and others, 7 Leigh, 650. 

The trusts created in the fifth and seventh clauses of the 
will are not, therefore, void for uncertainty as to the devi- 
sees. 
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The beneficiaries in the residuary clause are as certain as 
those in the special clauses. In this connection it is insisted 
that the trusts are void for the uncertainty in the discretion 
given by the will to the trustees. 

It is well settled that a discretionary power may be con- 
ferred on trustees either by the express terms of the trust 
or by implication from the nature of the duty imposed on 
them whenever the object of the trust is certain. Hill on 
Trustees, 485; Frazier vs. Frazier, 2 Leigh, 642; Cochran vs. 
Paris, §c., 11 Grat., 348; Sieele vs. Livesay, 1b., 454; Robin- 
inson vs. Allen and others, Jb., 785; Harrison vs. Harrison’s 
adm’r, 2 Grat., 1; Shearman vs. Hicks, 14 Grat., 96; Hun- 
tington vs. Winchell, 8 Conn. Rep., 45; Hill’s ex’or vs. Bow- 
man, 7 Leigh, 650; Cowles, ¢c., vs. Brown, gc., 4 Call, 477; 
MeGaughey’s adn’r vs. Henry, ge., 15 B. Monroe, 383; 
Leavitt vs. Beirns, et al., 21 Conn. Rep.,, 1. 

The objects of the discretionary powers of the trustees, 
both in the specific and residuary clauses, being certain, the 
discretionary powers are properly conferred on the trus- 
tees. 

By the death of William in the lifetime of the testator, 
the specific devise in trust for the benefit of him and his 
family, in the sixth clause of the will, lapsed, and by the 
second and twelfth clauses of the will passed into the re- 
siduary fund. Frazier, ¢c., vs. Frazier ex’r, 2 Leigh, 642. 

The thirteenth clause of the will provides, that ‘the in- 
come of said residuary fund, until the death of the last 
survivor of my three children, William, Philip and Mary 
Jane, shall also be, from time to time, invested by the trus- 
tees in bonds of the State of Virginia, and become part of 
the principal of the said residuary fund, unless the trus- 
tees shall*think proper to apply any part of such last men- 
tioned income (which they are hereby authorized to do) to 
the support and maintenance of any or all of my said three 
last named children or their families, or to the education of 
any of their children or other descendants, but such ap- 
plication shall be made only according to the uncontrolled 
discretion of the trustees-”’ 
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The fourteenth clause provides that, “after the death of 
the last survivor of my three children, William, Philip and 
Mary Jane, the said residuary fund shall be held in trust 
for the children and other descendants then living of my 
said three last named children, or such of them as may 
have a descendant then living, and all such descendants 
shall have equal shares as among themselves without regard 
to any difference in degrees of relationship or descent.” 

The appellees claim that these two clauses as to the resi- 
duum, and the fifth and seventh clauses as to the property 
therein mentioned, create a perpetuity, and tie up the pro- 
perty from alienation and use for a longer period than the 
law permits. 

The fifth clause provides that after the death of John, 
and after some one of his children shall attain the age of 
twenty-one years, the land in the said clause named shall 
be held in trust for the said children, in fee simple. 

The fourteenth clause provides that, “after the death of 
the last survivor of my three children, William, Philip and 
Mary Jane, the said residuary fund shall be held in trust 
for the children and other descendants,” &e. 

It is claimed that the language used, does not vest in the 
persons designed to take at the time specified any title to 
the property, but that the legal title remains in the trustees 
after that time, and so creates a perpetuity. 

An executory devise, either of real or personal estate, is 
good if limited to vest within the compass of a life or lives 
in being and twenty-one years afterwards, adding thereto, 
however, in case of an infant en ventre sa mere, sufficient time 
to cover the ordinary period of gestation of such child. 
But the limitation, in order to be valid, must be so made 
that the estate, or whatever is devised or bequeathed, not 
only may, but must, necessarily vest within the prescribed 
period. It is admitted that the estate devised by the fifth 
and seventh clauses of the will must vest, if it vests at all, 
within the prescribed period, and that the estates bequeathed 
by the residuary clause must vest, if at all, at the death of 
the survivor of the three persons, John, William and Mary 
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Jane, but the matter disputed is that by the language used 
in the will the property will not vest in the beneficiaries at 
any time, but will remain perpetually in the trustees, 

The manifest intention of the testator was to vest in the 
beneficiaries, at the time specified, the property devised in 
trust. The only question, therefore, to be determined is, 
whether by the language used this intention will be carried 
out. 

By the words the equitable title to the property conveyed 
in trust will, at the time specified, vest in the beneficiaries, 
and if the trusts had been created by deed instead of by 
will, the legal title would then vest absolutely in the bene- 
ficiaries, under the statute of uses, as itis called, but strange 
a3 it may seem, this statute does not apply to trust estates 
created by will. 

By the terms used the legal title will remain in the trus- 
tees upon the happening of the events, on which the ben- 
eficiaries will take the equitable title, but the property will 
then be subject to the control and liable to the debts of the 
beneficiaries, and it will be the imperative duty of the trus- 
tees at once to convey the legal title to the property to the 
beneficiaries, or as they may otherwise direct; and if they 
should refuse to do so, a court of chancery would compel 
them to convey at their costs. Hill on Trustees, 278, 279, 
316, 317. 

The equitable title to the property being vested in the 
beneticiaries, and the property itself being subject to their 
control at the time specified, although they may have to re- 
sort to a court of equity for its assistance to obtain the legal 
title, no perpetuity is created by the will. 

The decree complained of is therefore erroneous, and 
ought to be reversed, with costs to the appellants; and this 
court, proceeding to enter such decree as the court below 
ought to have rendered, should dismiss the complainant’s 


bill. 


The other judges concurred. 


DECREE REVERSED. 
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Wheeling. 


SAMUEL TRIMBLE vs. SHAFFER AND HAMILTON. 


- 


August Term, 1869. 


1. A motion to quash is deemed to have been waived when no exception is 
taken to the omission to act upon such motion. 


Qu#reE: Whether when the record shows that a demurrer is overruled 
by consent, the party demurring is precluded from taking any ad- 
vantage of defects in the declaration ? 

2. Evidence in support of pleas upon which issue was joined is admissible, if 
the pleas are in fact good, but if the pleas are bad the evidence is imma- 
terial. 


3. S. and M. were arrested on a writ of capias ad satisfaciendum, and in order 
to obtain their release executed their bond with T., who was a non resi- 
dent of the county, as their security, after judgment interrogatories were 
filed before a commissioner of the court and summons issued to S. and 
M. to answer them on or before a certain day. : At the time the sum- 
mons issued they were not inhabitants of the State, and failed to answer 
until after the time specified in the summons. HELD: 


1. That their failure to answer the interrogatories within the time spe- 
cified in the summons is a breach of the undertaking of the par- 
ties to the bond. 


2. That the liability of each of the parties to the bond is fixed by the 
failure of S. and M. to comply with its conditions, 


3. That the absence of the parties from the county at the time the 
summons issued, will not avail them as an excuse for their failure to 
comply with the conditions of the bond. 


J. Calvin Shaffer and William E. Hamilton, partners un- 
der the firm name of Shaffer & Hamilton, instituted an ac- 
tion of assumpsit in the circuit court of Ohio county, 
against Joseph Stringer aud Americus V. McKim, partners 
doing business under the firm name of Stringer & McKim, 
and procured a writ of capias ad satisfaciendum to be issued, 
upon which they, Stringer and McKim, were arrested, and 
in order to obtain their release they executed a bond in the 
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penalty of 2,500 dollars, conditioned according to law, with 
Samuel Trimble, as their security. This action resulted in 
a judgment against Stringer & McKim for 1,823 dollars and 
17 cents, with interest and costs, upon which a fieri facias is- 
sued on the 4th day of June, 1867, and on the 6th day of 
the same month the plaintiffs filed with a commissioner of 
the court interrogatories to the defendants, and issued sum- 
mons to them to answer the said interrogatories before the 
said commissioner, on or before the 10th day of the same 
month, at his office in the city of Wheeling. 


Stringer and McKim were, at the time the summonsissued, 
and had been for some time previous thereto, inhabitants of 
the State of Ohio, and, as appears, were not in Ohio county 
until about the 29th of the said month of June, when they | 
appeared and made answer to the interrogatories. 


The return made on the summons which was placed in 
the hands of the deputy sheriff of Ohio county, was that 
“Stringer & McKim were not inhabitants of his county or 
found therein.” Trimble, who lived in Brooke county, 
was served with a copy thereof in that county. 

After the default of the defendants to file answers 
to the interrogatories, the plaintiffs instituted this suit on 
the bail bond and obtained the judgment complained of, for 
the penalty of said bond, to be discharged by the payment 
of the judgment recovered against Stringer & McKim. 
On the trial the defendant moved to quash the summons 
served on him in Brooke county, and filed his five special 
pleas which were in substance as follows: 

Ist. That the defendant did, from time to time, and at all 
times, observe, perform, fulfill and keep all the conditions of 
the bond. 

2d. That the defendant and Stringer & McKim, from 
time to time, after the making of the said bond, had ob- 
served, kept and performed the conditions thereof. 

“3d. That on the 6th day of June, 1867, Stringer & Me- 
Kim were ready and willing to disclose their estate, to an- 
swer the interrogatories and make the conveyances required, 
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but had no notice or opportunity to appear before the com- 
missioner on the 10th day of June, but afterward, having 
received said notice, they gave the plaintiffs notice in 
writing that they would appear, &c., on the 29th of said 
month of June to answer, which they did, as is reported by 
the said commissioner to the court, and thus performed the 
condition of the bond. 

“4th. That on the 24th of June, which was within four 
months after the recovery of the judgment, Stringer & Me- 
Kim were in Ohio county ready and willing to answer the 
interrogatories and make discoveries of their property, and 
that they gave notice to the plaintiffs that they would do so, 
before the commissioner, on the 29th of June, and they did, 
but the plaintiffs refased to attend. 

“5th. That he was always ready to perform the condition 
of said bond by producing the said Stringer & McKim before 
a@ commissioner for the purpose above named, upon notice 
thereof, and that as soon as he had notice of the filing of 
the interrogatories, and before the expiration of the four 
months after the recovery of the judgment, to-wit: on the 
29th of June, having given due notice, produced them be- 
fore the commissioner, and that each of them did then and 
there answer, &c., as reported by said commissioner to the 
court.” He demurred to the plaintiff’s declaration, which de- 
murrer was overruled by the court. Issue was joined on 
these pleas, and the defendant offered as evidence in his be- 
half the proceedings of the examination of the defendants, 
on the 29th of June, 1867, which were excluded, and on 
motion they were rejected, and the parol evidence relating 
thereto was stricken out and the jury instructed, in sub- 
stance, that the laches of Stringer & McKim were breaches 
of the conditions of the bond, and that their proceedings 
on the 29th of June, 1867, were not such a compliance 
therewith as would relieve either them or Trimble from 
their liability. To this instruction the defendant objected, 
and being overruled by the court, excepted. The verdict 
of the jury was for the plaintiffs for the amount of the for- 
mer judgment, with interest, &c. 

















COURT OF APPEALS OF WEST VIRGINIA. 617 





Aug. Term, Trimble vs. Shaffer and Hamilton. 1869. 





Trimble brought the case here on a writ of error and su- 
persedeas. 


Peck and Trainer for the plaintiff in error. 
Wheat and Forbes for the defendants in error. 


Berksuire, J. The defendants in error, as partners, un- 
der the firm of Shaffer & Hamilton, instituted an action of 
assumpsit in the circuit court of Ohio county against Joseph 
Stringer and Americus V. McKim, as partners doing busi- 
ness under the name and style of Stringer & McKim, and on, 
affidavit, founded on the 33d section of chapter 157 of the 
Code of Virginia, 652, a capias ad satisfaciendum was sued out, 
upon which Stringer & McKim were arrested, and in order 
to obtain their release they executed a bond in the penalty 
of 2,500 dollars, pursuant to the 34th section of the said 
chapter, with the plaintiff in error as their security. 

This action resulted in a judgment against Stringer & Me- 
Kim, for 1,823 dollars and 17 cents, with interest and costs, 
upon which a writ of fier? facias issued on the 4th day of 
June, 1867; and on the 6th day of the same month the 
plaintiffs in said action, filed with a commissioner of said 
court, interrogatories to the defendants, Stringer & McKim, 
to answer, pursuant to section 5 of chapter 188 of the Code 
of 1860, 777, and thereupon the said commissioner issued a 
summons to them to make answer to the interrogatories 
before the said commissioner at his office in the city of 
Wheeling, on or before the 10th day of the same month. 

This summons, it appears, was placed in the hands of the 
deputy sheriff of Ohio county on the same or next day af- 
ter it issued, who made return that Stringer & McKim were 
not inhabitants of said county or found therein. And it 
further appears that they were at the time of the issuing of 
the summons, and had been for some time previous, inhabi- 
tants of the State of Ohio, and that Trimble, the security 
in said bond, lived in Brooke county, West Virginia, and 
it does not appear that either Stringer or McKim were in 
Ohio county at the time the summons issued, or between 
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that time and the 10th of June, nor until the 29th of the 
same month, when they appeared before the said commis- 
sioner and filed answers to the said interrogatories. 

The defendants in error, Shaffer and Hamilton, after the 
default of Stringer & McKim to file answers to the inter- 
rogatories, as required in the summons issued by said com- 
missioner, instituted this suit on the bail bond so executed 
by Stringer & McKim and the plaintiff in error, and re- 
covered the judgment here complained of against said 
Trimble for the penalty of said bond, to be discharged by 
the payment of the amount of the judgment recovered by 
the defendants in error against Stringer & McKim, in the 
suit in which the bond was executed. On the trial, and be- 
fore he had pleaded to the action, the plaintiff in error ap- 
peared and moved the court to quash the summons, which 
had been served on him, on the ground that it was illegally 
sent to and served on him in Brooke county. 

This motion, however, does not appear to have been 
acted on by the court, and after making it, the plaintiff in 
error filed five several pleas in bar to the action upon which 
issue was joined by the defendants in error. 

The first error assigned and insisted on here, is that the 
court erred in not acting on and sustaining the motion to 
quash the summons. 

It does not appear that any exceptions to this omission 
was taken by the plaintiff in error in the court below, and 
he must be deemed here to have waived it by pleading to 

. the action. 

It is claimed secondly, that the court erred in overruling 
the demurrer to the declaration, and that the fact that it was 
overruled by consent, as appears from the record, does not 

‘ preclude the plaintiff in error from availing himself of the 
benefit of the demurrer in this court. It might be necessary 
to consider the circumstances of this position if the decla- 
ration was, in fact, defective and insufficient. But no valid 
objection to the declaration is perceived, and the demurrer 
to it was"properly overruled. 

The third error, which it is claimed the court below com- 




















COURT OF APPEALS OF WEST VIRGINIA. 619 





Aug. Term, Trimble vs. Shaffer and Hamilton. 1869. 





mitted, was in excluding the testimony offered by the 
plaintiff in error in support of the pleas upon which issue 
was joined, which testimony is set forth in his first bill of 
exceptions. The evidence offered and excluded certainly 
tended to sustain the 2d, 4th and 5th pleas, and was admissi- 
ble if the pleas are in fact good, and a sufficient answer to 
the action. But if bad, the issue upon them must, of course, 
be immaterial, and could not have availed the plaintiff in 
error even after a verdict on them in his favor, and it eould 
be no error to exclude evidence offered or given to them. 
2 W. Va. Rep. 

The question then recurs, were these pleas good, and if 
sustained, do they present a bar to the action? 

The bail bond sued on, it will be perceived, is, in every 
respect, in precise conformity to the section under which it 
was taken, and consequently the only question that could 
arise is, whether the parties who executed it had, at the 
time of the institution of this suit, complied with their un- 
dertaking in the condition of the bond. The breach of the 
condition of the bond assigned in the declaration is, that the 
defendants in the first action, Stringer & McKim, nor either 
of them, were in the county of Ohio at the time the sum- 
mons was issued by the commissoner, and that they, and 
each of them, failed to file answers to the interrogatories 
before said commissioner within the time required by said 
summons. Now as the breach assigned is in exact accord- 
ance with the undertaking of the parties to the bond, it is 
clear that the liability of each of them was fixed by their 
failure to comply with it, which failure is clearly estab- 
lished by the testimony in the case. 

It was carnestly insisted in the argument here that the 
time prescribed in the summons within which Stringer & 
McKim were required to file their answers to the interrog- 
atories before the commissioner, was not sufficient to give 
them reasonable notice of the filing of said interrogatories, 
and they were not, in fact, bound to return answers to them 
until the summons was duly served on them, according to 
the 5th section of chapter 188 of the Code of 1860; and 
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also that it was competent for them to file. their answers to 
said interrogatories (as they did) after the time fixed in the 
said summons, upon giving due notice to the defendants in 
error of their intention to do so. 

To this it may, I think, be well replied, that the failure to 
serve the summons on them and their consequent want of 
notice of the filing the interrogatories, resulted entirely 
from their own default in not being in said county, as they 
had undertaken to do when the summons was issued, and 
they cannot, therefore, be heard here to complain of alleged 
hardships which were occasioned altogether by their own 
laches. 

It was further insisted that if this construction should be 
given to the law, it would operate most harshly and oppres- 
sively on non residents, who might be sued here and held to 
bail under it, as they would be compelled to remain con- 
stantly in the State from the time they might be arrested 
until four months after the date of the judgment, (if any 
should be obtained against them,) unless the plaintiff should 
sooner file interrogatories before the proper commissioner. 
There would certainly be much force in the argument if it 
were not founded in an erroneous assumption of facts. But it 
was to provide a remedy against this obvious hardship, grow- 
ing out of the defect in the act of the 13th of March, 1851, 
(coustituting the 33d section of the 151lst chapter of the 
Code of 1860, authorizing the issuing of the capias in this 
case,) the act of the 16th of April, 1852, (embodied in and 
being sections 35, 86, 37, 38 and 39 of said chapter), was 
passed, and among other things it is provided, in substance, 
that while a defendant is in custody under arrest, whether 
made before or after the act, the plaintiff, without having a 
judgment against the defendant, may file interrogatories to 
him in like manner as might be done under the 5th section 
of chapter 188 of the Code, if such judgment had been ob- 
tained and a fieri facias thereon delivered to an officer. 
And the court wherein the case is pending, or the judge of 
the circuit court, &c., after reasonable notice to the plaintiff 
or his attorney, may discharge the defendant from custody, 
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unless interrogatories be filed within such time as said 
judge, court, &c., may deem reasonable; and under these 
acts it is held that the relation of principal and bail exists 
between the defendant and his security in the bond, and that 
the defendant. in contemplation of law, is in the legal and 
friendly custody of his bail from the time such bond is ex- 
ecuted, and entitled to the benefit of the provisions of the 
act of 1852, and may be discharged from such custody if 
the plaintiff should fail to file interrogatories within a rea- 
sonable time after he is notified by the defendant to do so. 
Levy vs. Arnsthrall,, 11 Grat., 641. 

From the foregoing view it follows that the instructions 
given to the jury at the instance of the defendants in error, 
which is the remaining error complained of, correctly pro- 
pounded the law, and consequently there was no error in 
giving it. 

Upon the whole case, therefore, I think the judgment 
should be affirmed. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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GAbecling. 
*Absent, Rehnaa J. 


WitutaM Lazier vs. Tuzopore H. Nevin, AssIGNeg, &c., 


August Term, 1869. 


1. It is not error to permit a plaintiff to withdraw his replication to pleas 
where it appears that no surprise is occasioned thereby, or it is not to the 
prejudice of the defendant, the case not being tried at the term when the 
withdrawal is permitted. 


2. A’ promissory note cannot be pleaded in bar to an action upon a simple 
contract. 





3. Where A. obtains money and makes a note therefor, and for further secu- 
rity places his own note, endorsed by other parties, and the note of a third 
party, in the hands of the creditor as collaterals, the note of A. is no bar 
to the recovery upon the collaterals. Nothing short of its satisfaction 
would prevent a recovery by the creditor. Nor would any payments 
made by A., if not specially applied by him, be properly applicable to 
the collaterals in preference tu his own note. 


The declaration in this case was filed at April rules, 1865, 
in the clerk’s office of the circuit court of Monongalia 
county, by Theodore Hf. Nevin, assignee of E. P. Fitch, 
against Isaac Scott, George D. Evans, George W. Dorsey, 
Sr., and William Lazier. It alleged that Alpheus C. Dor- 
sey and the other defendants, made their promissory note in 
writing, payable to the order of Fitch at the banking house 
of Patrick & Co., in Pittsburgh, for 3,500 dollars, due at 
twelve months, dated November 11th, 1859. That after- 
wards Fitch assigned the note to the plaintiff. 

On the 20th of May, 1865, the defendants filed eight 
pleas, in term: the first, second and third were formal 





* He had been counsel in the case below. 














COURT OF APPEALS OF WEST VIRGINIA. 623 





Aug. Term, Lazier vs. Nevin, assignee, &c. 1869. 





pleas. The fourth, sixth and eighth alleged that on the 
20th of January, 1863, an account stated was had between 
the plaintiff aud defendants of and concerning the sum of 
money in the declaration mentioned, and upon the account- 
ing the defendants were found in arrear and indebted to 
the plaintiff in the sum of 2,230 dollars, for which sum 
Fitch, the assignor, made his note at four months, which 
the plaintiff then and there accepted and received for and on 
account of the money in the declaration mentioned, and by 
reason thereof, Fitch became and was liable to pay to the 
plaintiff the sum of 2,230 dollars, according to the tenor 
and effect of his note. The other pleas were in substance the 
same. The eighth plea averred that the original note 
was made for the accommodation of Fitch, and procured 
and discounted for his sole use, and the other defendants 
were only securities. Issue was joined on these pleas at 
the term they were filed. The cause was continued until 
September term, 1867, when the plaintiff asked and ob- 
tained leave to withdraw his replication to the fourth, sixth 
and eighth pleas, and demurred thereto, which demurrer 
was sustained, whereupon the defendants excepted to grant- 
ing the leave to withdraw the replication and to the sus- 
taining of the demurrer. The cause was again continued. 
At the May term, 1868, the defendants filed five amended 
pleas, which being demurred to by the plaintiff, the demur- 
rer was sustained and the defendants again excepted. 

The first plea was as follows: 

“And for further plea the said defendants say, that 
heretofore, to wit: on the 20th day of January, 1863, to 
wit: at the county aforesaid, the said Enoch P. Fitch, the 
payee and assignor of the note in writing, in the plaintiff’s 
declaration mentioned, and the said plaintiff accounted to- 
gether of and concerning the said note, and the sum therein 
mentioned and contained, and of and concerning payments 
made to the said plaintiff of and concerning the said sum 
in said note mentioned and contained, and the said plaintiff 
then and there made a statement of said accounting, in 
writing, as follows: 
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STATEMENT OF NOTES OF E. P. FITCH AND OTHERS. 
To note of Isaac Scott, A. C. Dorsey, Geo. 
D. Evans, Geo. W. Dorsey, Sr., and Wm. 
Lazier, dated November 11th, 1859; due, 


November 11-14, 1860, - - - - $ 3,500 00 
Interest to May 6th, 1861, __- - - - 210 10 
Protest, - - - - - - - 1 44 


May 6th, 1861, note of E. P. Fitch, dated May 

6th, 1861, payable to order of Geo. D. 

Evans. Endorsed.—Geo. D. Evans, A. C. 

Dorsey, Isaac Scott, Geo. W. Dorsey, Sr., 3,000 00 
Interest, - - - - - ° . 7 35 80 


$5,747 24 
January 20th, 1862, to eight months interest, - 459 75 
Two Protests, - e ‘ ‘ S i 3 06 


$6,210 06 
Cr. January 20th, 1862, cash, : - - 4,000 00 


2,210 06 
March Ist, 1862, interest to date, . . ‘ 30 28 


2,240 d4 
Interest to J. anuary 20th, 1863, - - - 228 70 


$2,469 34 
Bycash, - - - - + + = += 288 76 


$2,280 28 
Cash, - - - - - - - - 28 


$2,230 00 

“Received of E. P. Fitch, his note, at four months, for 

twenty-two hundred and thirty dollars, dated January 20, 

1863, payable at my office, No. 26, Wood St., Pittsburgh, 
Pa., the original notes left in my hands .as collaterals. 
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“Which said statement was then and there subscribed by 
the said plaintiff, with his own proper hand, by the name 
of T. H. Nevin, meant and intended for the name of him, 
the said plaintiff, and the said defendants own that the said 
several sums of money, in said statement mentioned, as 
credits, to wit: the sum of 1,000 dollars, the sum of 4,000 
dollars, the sum of 238 dollars and 76 cents, and the sum of 
28 cents, were paid to the plaintiff in manner and form, and 
at the several times, as in the statement is alleged. Where- 
upon the said defendants say that the debt in the -declara- 
tion mentioned, hath been fully paid off to said plaintiff, 
and of this they put themselves upon the country.” 

The second plea averred that in accounting between the 
plaintiff and Fitch, the certain other note for 3,000 dollars, 
mentioned in the statement above, was accounted, and that 
the credits mentioned in the statement were applicable to 
the note sued on. The third plea averred that upon the 
wholeaccounting there was due the plaintiff 2,230 dollars, for 
which Fitch executed his note, which the plaintiff accepted 
and received in the stead of the note sued on, holding the 
other notes as collaterals, whereby the plaintiff obliged him- 
self to pursue Fitch first, before he could resort to the collat- 
erals; and that Fitch was solvent at the time the 2,230 dol- 
lar note became due, and it could have been collected by 
the use of due diligence, which was not so done or at- 
tempted. 

The fourth plea averred that the note sued on was made for 
the accommodation of Fitch alone, and that upon account- 
ing, the sum above stated was found due to the plaintiff, 
and by accepting the individual note of Fitch for the same, 
he was barred from collecting the note sued on for the space 
of four months, and that, by operation of law, the defen- 
dants were released from the obligation of the note sued on. 
The fifth plea averred that the plaintiff having received di- 
vers payments on the note sued on, and on the other note 
in the statement mentioned, did, on the 20th of January, 
1863, receive Fitch’s note for the balance due, and held the 
notes in the statement mentioned as collaterals, whereby the 

VoL. II. 40 
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defendants were only liable in the event of the default of Fitch 
to pay the note given at the latter date, nor could the’plaintiff 
recover the note sued on until after due diligence had been 
used to collect the same, and that the same had not been 
used, but the note was still uncollected and suit had not 
been brought thereon; and that at the time the same be- 
came due Fitch was solvent-and fully able to pay it. At 
the same term a trial was had on the first, second, third, 
fifth and seventh pleas, as follows nil debit, payment before 
notice of assignment, payment after notice of assignment, 
satisfaction, by reason of acceptance of Fitch’s note of 
2,230 dollars, and that the money was loaned at a greater 
rate of interest than allowed by law. The only evidence 
in the cause was the note introduced by the plaintiff, the 
statement above given, which was admitted to be in the 
handwriting of Fitch and signed by the plaintiff, and the 
testimony of J. J. Fitch, brother of E. P. Fitch, who testi- 
fied that he did not know the date of the assignment of the 
note sued on, to the plaintiff, introduced by the defendants. 
The plaintiff demurred to the evidence and the jury found 
a verdict for the sum of 2,230 dollars, with interest from 
January 20th, 1863. The court sustained the demurrer and 
refused to set the verdict aside, and gave judgment against 
the defendants. 


The defendant Lazier brought the case here on a writ of 
supersedeas. 


Keck and Haymond for the plaintiff in error. 
Richardson and Jones for the defendant in error. 


MaxweELL,J. The first cause of error assigned is, that 
the court erred in allowing the plaintiff to withdraw the is- 
sues on the 4th, 5th and 8th of the pleas first filed. 


No good reason has been advanced, nor is it easy to ima- 
_gine one, why the defendant was or could have been pre- 
judiced by allowing the plaintiff to withdraw the issues. 
No surprise could have been occasioned to the defendant on 
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the trial because the cause was not tried at that term, and 
the pleas thernselves were all bad. 

The second and third causes of error assigned are, 
that the court erred in sustaining the demurrer to the 
4th, 6th and 8th pleas first filed, and to the five pleas last 
filed. 

The pleas demurred to are in substance the same, and 
will, therefore, be considered together. 

In the case af Roads vs. Barnes, 1 Burrows, 9, it was held 
that a promissory note cannot be pleaded in bar to an ac- 
tion upon a simple contract. 

In the case of Cole vs. Sackett, fc., 1 Hill, 516, the same 
rule was maintained and pleas similar to the pleas in the 
case under consideration were held bad on demurrer. So 
that upon the authority of these cases the demurrer to the 
pleas was properly overruled. 

The next cause of error assigned is the action of the 
court in sustaining the demurrer to the evidence. 

The memorandum of Nevin, made part of the defen- 
dant’s evidence, shows that on a settlement between Fitch 
and Nevin, Fitch was indebted to Nevin in the sum of 
2,230 dollars, for which he executed his note to Nevin at 
four months, bearing date January 20th, 1863, and left the 
note sued upon, and another note, in Nevin’s hands as col- 
laterals. The plaintiff here insists that Nevin was not en- 
titled to a judgment on this evidence, because it does not 
show that he ever returned, or offered to return, or deliver 
up to any one the Fitch note for 2,230 dollars. 

It is well settled that in a suit against a party, when it ap- 
pears that he has executed to the plaintiff a subsequent 
note for the same debt, while the subsequent note is no bar 
to the suit, the plaintiff cannot recover without producing 
or accounting for the subsequent note. Cole vs. Sackett, 1 
Hill, 516; Lobey vs. Barker, 5 Johns., 68; Alcock vs. Hop- 
kins, 6 Cush., 484. But such cannot be the rule in a case 
like this, where a debtor obtains money for which he exe- 
cutes his own note, and, as a further security, places in the 
hands of the creditor a note on a third party. 
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It is hard to: perceive what right the debtor in the collat- 
eral could have to control, in this case, the Fitch note. The 
ereditor could pursue alf his securities at the same time, but 
of course could have but one satisfaction. It certainly can 
make no difference to Lazier whether a judgment be obtained 
against him by the assignee, Nevin, or by Fitch, and nothing 
in respect to the Fitch note, short of its satisfaction, would 
be sufficient to prevent a recovery by Nevin. The question 
of usury in respect to the Fitch note cannot arise in this 
case, as the plea of usury applies only to the note sued on. 

As to the application of payment insisted on in argument, 
the evidence shows that the settlement filed as part of the ev- 
idence was between Nevin and Fitch, in which Fitch is 
charged with the amount of two notes, the note sued on and 
his own note, for 3,000 dollars, endorsed by other parties, 
and if the application of the payments was still an open 
question, it would be proper to apply them to his own note, 
as has been shown already. 


There can be no good ground for a new trial, as the evi- 
dence was suflicient to warrant the judgment on demurrer. 

Upon the whole case I am of opinion that the judgment 
complained of will have to be affirmed, with damages and 
costs to the defendant in error. 


The President concurred. 


JUDGMEN? AFFIRMED. 











~ 
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CHAbeeling. 


Grorce W. Tuompson, et al. vs. Jostan D. Uppeerarr, et al. 
August Term, 1869. 


1. On the trial of an issue to try the validity of a will, the contestants, who 
were defendants in the issue, were permitted to prove that the testator 
said, after the will in controversy was made, that one of the devi- 
sees, who was a plaintiff, did not want him to give certain other parties, 
children of a deceased son of the testator, anything, which evidence was 
stated to be for the purpose of proving the declaration of the devisee. The 
court below held that the declarations of any of the plaintiffs in the issue 
were proper evidence to be offered. HrEwp: 


1. That the evidence was improperly admitted for the purpose stated, 
being hearsay in its character. 


2. That the declarations of the testator were admissible for the purpose 
of showing the state and the condition and operations of the mind 
of the testator at the time he made the will, and for no other pur- 
pose ; and to lay the foundation of other and more direct testimony 
showing that improper influences were exerted on him. 


2. On a like trial, the plaintiffs, who were the propounders of the will, proved 
that the testator had executed a codicil on the 25th day of January, 1864, 
which was in evidence before the jury, in which he stated that he had 
theretofore made a will and a codicil thereto relating to a bequest to a 
negro servant of certain stock, and revoked the bequest, and gave the 
stock to another; and for the purpose of explaining in this codicil the 
reference made therein, to the bequest to the negro servant, the plaintiffs 
were permitted to prove by a witness, that after the date of the will in 
controversy, the testator in the presence of the witness destroyed, by 
burning, 2 previous will, and another paper not described by the witness. 
The plaintiff then asked the witness to state what the testator then said in 
reference to the nature of the papers destroyed, which being objected to, 
the objection was sustained. HeEtp: 


That the plantiffs having proved the destruction of the previous will 
and codicil referred to in the codicil of January 25th, 1864, as it 
was competent for them to do, and having without objection, proved 
the destruction of another paper, they had proved an act of the 
testator pertinent to the inquiry before the jury, and were entitled 
to give in evidence the declarations of the testator made at the 
time of the act as a part of the res geste, to go to the jury to be 
considered by them for what they were worth in their estimation, 
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3. A party left the court room during a trial and proceeded with dispatch 
about three squares in the city of W., to procure the attendance of a fe- 
male witness, who was stopping at a hotel and was indisposed; when he 
returned the evidence was closed, and he asked, after verdict, a new trial 
upon the ground of surprise. It is held that inasmuch as it does not ap- 
pear that the counsel for the party asked the court to wait for his return, 
or stated to the court that they desired to offer other evidence, nor, but 
that the evidence was closed by consent of his counsel, that the matter 
thus set up shows no ground for a new trial. 


4. A witness testifies that a juror, on the second day of a trial, told him, at 
recess at noon, that “Mr. T.,” one of the parties to the trial, “would lose the 
trial.” This the juror denies in his testimony. Another witness testifies - 
that the juror, some months before the trial, said in a conversation, that 
“they are going to break the Steenrod will;” that he thought it was right 
to break it; that they would break it for T. had drawn it himself; that he 
had been informed that Mrs. T., (daughter of the testator and wife of T.) 
had informed her father how to make the will, and that they would be 
able to prove that T. had drawn the will. Another witness testifies that 
a few months before the trial, the juror said to witness, “it was no use for 
T. tosue for he would get beat; it was not Steenrod’s will, it was Mr. T.’s will.” 
The juror testifies that he does not remember any of these conversations, 
though he might have had them, as the case was considerably talked of ; 
that he had not made up or expressed an opinion before or at the time he 
was sworn as a juror, he knew nothing about the case that he could put 
confidence in until he heard the testimony. That he felt no bias at the 
time of the trial against the plaintiffs, Hep: 


1. That to disqualify a juror an opinion must be deliberate and de- 
cided. 


2. That the juror was not disqualified. 


Daniel Steenrod, of Ohio county, departed this life in April 
1864. At the May term, following, a paper, purporting to be 
his last will and testament, with four codicils thereto at- 
tached, was produced in the circuit court of Ohio county, 
and, after being duly proved, was admitted to record. 
Elizabeth 8. Thompson and George W. Steenrod were 
named executrix and executor in the will. 

At the July rules, 1864, of the same court, Catherine O. 
Updegraft, with Josiah T. Updegraft, her husband, Stephen 
O. Feeney, Elizabeth Feeney, Mary Feeney, Emma Feeney, 
George 8. Feeney and Annie G. Feeney, an infant, by J. 
T. Updegraff, her next friend, filed a bill in the clerk’s 

office of the circuit court of Ohio county, alleging that 
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from great age and bodily infirmity the testator was not 
of sound mind and disposing memory, and had not mental 
capacity. The bill also alleged that Elizabeth S. Thomp- 
son, with George W. Thompson, her husband, Emma B. 
Carter, Johnson N. Camden, a trustee nominated in a 
codicil to hold the estates of Elizabeth 8S. Thompson and 
Emma B. Carter in trust, George W. Steenrod, Daniel 
Steenrod, Sarah E. Pennington, with Hiram Pennington, 
her husband, Emma G, Troll, with Conrad Troll, her hus- 
band, and Eliza J. Steenrod, had respectively entered 
into possession of the devises made to them in the will, 
and were seeking to obtain from Andrew White, adminis- 
trator cum testamento annexo, (Mrs. Thompson and Geo. W. 
Steenrod having declared and made known on the 12th day 
of May, 1864, in open court, that they wished Mr. White to 
administer, instead of themselves,) the legacies devised to 
themselves, and were confederating together to wrong the 
complainants. The bill prayed that the parties named as con- 
federating might be required to answer it, and that a jury 
might be ordered to ascertain whether any, and if any, how 
much of what was offered for probate, was the last will of 
the testator; that the paper and codicils, purporting to be 
the last will, be rejected, and the certificate of probate be 
vacated; and that the estate of the testator be distributed 
and partitioned according to law, among his heirs at law. 

The paper purporting to be the will, bore date the 22d of 
November, 1863, and the codicils respectively November 
9th, 1862, January 25th, 1864, February 29th, 1864, and 
March 10th, 1864. 

An issue was directed and a jury ordered to be empan- 
neled. By election of the parties all of them became de- 
fendants to this issue, except George W. Thompson and 
wife, Emma B. Carter, and Johnson N. Camden, trustee, 
who were desiginated as plaintiffs. 

Emma B. Carter filed her answer to the bill, denying 
many of its allegations, which it is not necessary to men- 
tion here, and expressly denying any failure of mental vigor 
or capacity in the testator at the time of making his will, or 
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down to the close of his life. Thompson and wife answered, 
adopting the answer of Emma B. Carter, and alleging it in 
substance and effect, to be correct. 

The jury, on the 2d day of November, 1866, brought in 
a verdict, finding that the papers before them, purporting to 
be the last will and testament and codicils of Daniel Steen- 
rod, were not, nor either of them, his testament and codi- 
cils. During the progress of the trial, the defendants to 
the issue offered to prove by a witness, that after the execu- 
tion of the will the testator informed witness that the 
Thompsons, meaning George W. Thompson and his wife, 
the latter a devisee in the will, did not want him to give 
anything to the children of Edward Steenrod, a deceased 
son of the testator, which evidence was offered for the pur- 
pose of proving the declarations of the devisees. The 
plaintiffs objected to the admission of this testimony, but 
the court overruled the objection and decided that the dec- 
larations, of any of the plaintiffs in the issue, were proper 
evidence ; whereupon the plaintiffs excepted. 

After the propounders of the will and codicils had 
given evidence tending to prove the due execution thereof, 
and that the testator was, in all respects, competent, under 
the law, to make such will and codicils at the time the same 
were made, and after the will and codicils had been read to 
the jury, the propounders of the will and codicils, for the 
purpose of accounting for the reference in the codicil of the 
25th day of January, 1864, to a bequest of ten shares of 
the stock of the North Western Bank of Virginia, to the 
woman Leann, offered to prove by a witness, Andrew 
White, that the testator and his daughter, Elizabeth 8. 
Thompson, had called at the North Western Bank, in which 
the witness was then aclerk, and where the testator left his 
valuable papers, deposited in a box, after the time of the 
execution of the supposed will of the 22d of November, 
1862; that the testator requested the witness to get his box 
of papers, and get from it, for him, a previous will he had 
deposited there, and also another paper described by him. 
That he found the paper and handed it, with the previous 
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will, both of which were sealed up, to the testator; that the 
testator afterwards handed the will and the other paper 
back to the witness and told him to destroy them; that the 
witness did not see the contents of the paper, nor did he 
read them or know of his own knowledge what they were; 
that they were destroyed by being thrown into the fire.y 
The propounders then asked witness to state what was said 
by testator at the time the papers were destroyed, in reference 
to the nature of the papers, and what they were. To the wit- 
ness so stating, the contestants of the will objected, and the 
court sustained the objection, and refused to permit the wit- 
ness to state what was said by the testator at the time the 
papers were destroyed, in reference to the same—that is to 
say, the nature of the papers and what they were. And 
to the opinion of the court excluding this testimony, the 
propounders of the papers excepted. 

The third bill of exceptions was taken because the plain- 
tiffs offered to prove at the time the testator called for the 
papers at the bank that he asked for particular papers, and 
upon asking the witness what papers the testator asked for, 
the defendants objected, which objection being sustained by 
the court, the plaintiffs excepted. 

A motion was made to set aside the verdict and grant a 
new trial. One ground of this motion was founded on an 
affidavit of George W. Thompson, who stated that he was 
attending to the trial of the issue asin duty bound to his 
wife, and as the representative of his sister-in-law, Mrs. 
Carter. That on the last day of the trial he observed that 
the opposite party, the contestants of the will, had not ex- 
amined all the witnesses they had called and sworn, and es- 
pecially one Hugh F. Feeney, father of some of the defen- 
dants ; that he was quite sure if he was put upon the stand 
it would have been a protracted examination, but, to his sur- 
prise, the defendants closed the examination, all except one 
witness, who was not present; that after waiting for a short 
time for this witness, the testimony for the defendants was 
closed, and one of the witnesses for the plaintiffs was put 
upon the stand, and the affiant immediately went with all 
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dispatch for a very important witness, a female, about three 
squares from the court-house, the witness and her infant 
child being indisposed, and that upon returning to the 
court-room, to his great surprise and disappointment, he 
learned that the testimony was closed. That the testimony 
which he had ready was important to the issue. The affiant 
proceeded to give the substance of the evidence proposed to 
be given by this witness, and others. 

Another ground of this motion was misconduct and want 
of qualification of one of the jurors, William M. Berry- 
hill. 

The deposition of Aaron Porter was taken, who testified 
that in May, prior to the trial of the issue, in a conversation 
with the juror, Berryhill, the latter said it “‘was no use for 
Mr. Thompson to law; it was not Mr. Steenrod’s will, it 
was Mrs. Thompson’s.” In asecond conversation with the 
juror, had on the 2d day of the trial, at recess at noon, the 
latter said that “‘Mr. Thompson would lose that trial,” and 
that he saw Mr. Berryhill in the jury box on the trial. 
Berryhill said it was no use to keep men from their em- 
ployment, but did not say why he thought Mr. Thompson 
would lose the trial. 

Ezekiel Ball’s deposition was, that in September of the 
preceeding year, Berryhill, who was the assessor of Ohio 
county, said, “they are going to break the Steenrod will. 
He said he thought it was right that it should be broken; 
that they would break the will, for Thompson had drawn 
the will himself; that he had been informed that Mrs. 
Thompson had informed her father how to make the will 
and that they would be able to prove that Thompson had 
drawn the will.” 

The deposition of Hettie Porter was that Berryhill said 
it was “no use for Mr. Thompson to sue, for he would get 
beat. He said it was not Mr. Steenrod’s will, it was Mr. 
Thompson’s will. This was in May 1866.” Berryhill deposed 
that he was a juror on the trial; that he did not remember 
to have had any of the conversations with the foregoing par- 
ties, but may have had them, as the subject was frequently 
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talked about. That he had not made up or expressed any 
opinion before the trial, that he knew nothing about the case 
that he could put confidence in, until he heard the testi- 
mony; that he was on good terms with Mr. Thompson and 
wife, and did not know Mrs. Carter; that he had answered 
questions before being sworn, in the court, but did not re- 
member whether he was sworn that he had not made up 
or expressed any opinion in respect to the validity of the 
will or not, before he was sworn in chief, but had answered 
all questions asked him at the time. 

Another ground of the motion was, that the verdict was 
contrary to the evidence, but as this court declined to give 
any opinion on that question, it is not necessary to give the. 
evidence here. 

The plaintiffs in the issue, George W. Thompson and 
wife, and Emma B. Carter, brought the case here for re- 
view. 


Edmiston and Stanton for the plaintiffs in error. 
Peck and Lamb for the defendants in error. 


MaxwELL, J. A bill was filed in the eircuit court of Ohio 
county, to contest the validity of the will of Daniel Steen- 
rod, deceased. 

The court made an order that a jury should be empanneled 
at the bar of the said court, on the chancery side thereof, to 
ascertain and determine by their verdict the issue whether 
the testamentary papers admitted to probate in the said 
court, on the law side, at the May term thereof, 1864, as the 
will of Daniel Steenrod, deceased, late of Ohio county, be, 
or either, or any of them, be the will of the said Daniel 
Steenrod, deceased, or not. 

A jury was accordingly empannelled and sworn well and 
truly to try the issue whether the testamentary papers ad- 
mitted to probate in the said court on its law side, at its 
May term thereof, 1864, as the will of Daniel Steenrod, de- 
ceased, late of Ohio county, be, or any, or either of them, 
be the will of the said Daniel Steenrod, deceased, or not. 
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The jury found that ‘the papers before us, purporting to 
be the last will and testament and codicils thereof, of Daniel 
Steenrod, deceased, are not, nor is either of them, the last 
will and testament, and codicils thereof, of said Daniel Steen- 
rod, deceased.” The court rendered a decree in accordance 
with the verdict of the jury, from which an appeal has been 
taken to this court. - 

There are numerous bills of exception on the record, and 
four causes of error are assigned by the appellants in their 
petition. 

The first cause of error assigned is that, the court erred 
in admitting the evidence set out in petitioner’s first bill of 
exceptions. The petitioner’s first bill of exceptions recites, 
“that on the trial of the issue in this cause, the defendants 
called as a witness Eliza Steenrod, and offered to prove by 
her that the testator, after the execution of the will, in- 
formed her that the Thompsons, meaning Geo. W. Thomp- 
son and Elizabeth his wife, a devisee in the will, did not 
want him to give anything to the children of Edward Steen- 
rod, deceased, son of the testator; that this evidence was 
offered for the purpose of proving the declarations of the 
devisees; which evidence was objected to by the counsel 
for the plaintiffs in the issue, but the court overruled the 
objection and decided that the declarations of any of the 
plaintiffs in the issue, was proper evidence, and admitted 
the evidence so offered to be given.” 

The ground on which this evidence was admitted, as sta- 
ted by the court in the bill of exceptions was, that the dec- 
larations of any of the plaintiffs in the issue, was proper 
evidence. How far this statement is correct is not material 
to enquire, because the bill of exceptions does not disclose 
an effort to prove the declarations of any of the plaintiffs. 
It was an effort to prove that the Thompsons did not want 
the testator to give anything to the children of Edward 
Steenrod, deceased, son of the testator. How the Thomp- 
sons had manifested their wishes does not appear. There 
is no effort to prove their acts or declarations. It is simply 
an effort to prove the supposed fact by proving the declara- 
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tion of the testator made in respect to it. This is hearsay 
evidence, and is clearlyimproper. So far as it was intended 
to prove the acts, declarations or wishes of the Thompsons, 
or either of them, by proving the declaration of the tes- 
tator, the court erred in its ruling. 

It is claimed, however, that the evidence is proper to 
prove the declarations of the testator for the purpose of ten- 
ding to prove that the will was procured to be executed by 
undue influence. 

The authorities fully sustain the position, that such dec- . 
larations are admissible in evidence, for the purpose of 
showing the state, condition and operations of the mind of 
the testator at the time of the execution of the will. Rob- 
inson vs. Hutchinson, 26 Vt. Rep., 46; Rambler vs. Tryon, 7 
8. & Rawle, 94; Irish vs. Irish, 8 8. & Rawle, 373; MeTag- 
gart vs. Thompson, 14 Penn. State Reports, 149; Nelson vs. 
Oldfield, 2 Vernon, 76; Matthews vs. Warner, 4 Ves. Jr., 186; 
Pemberton vs. Pemberton, 13 Ves. Jr., 290. 

It was therefore proper that the evidence of the declara- 
tions of the testator should go to the jury, to be given by 
the jury such weight as they might see proper, for the pur- 
pose of showing the state, condition amé operation of the 
mind of the testator, but for no other purpose. This class 
of evidence is dangerous in its character, and is to be re- 
ceived with great caution. The only legitimate purpose of 
this sort of evidence is to show a condition of mind in 
which its free agency may be easily overcome by the im- 
proper influences of those surrounding the testator, and to 
lay the foundation for the introduction of other and more 
direct testimony showing that such improper influences 
were in fact exerted. The declarations themselves are no 
evidence that improper influences were exerted. 

If the declarations of the testator had been proved for 
the purpose of showing the condition of his mind, such ev- 
idence would have been properly admitted. But the bill 
of exceptions expressly negatives this idea, and certifies 
that the evidence was offered for the purpose of proving 
the declarations of the devisees, for which purpose, as before 
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stated, it was clearly improper and should not have been 
admitted. 

The second cause of error assigned is, that the court erred 
in rejecting the evidence set out in petitioners’ second bill 
of exceptions; and the third cause of error is the same 
as the second, only it applies to the third bill of excep- 
tions. 

The second and third bills of exceptions are substantially 
one and the same thing, but vary somewhat in form. It 
- appears from bill of exceptions No. 2, that the testator 
had executed a codicil on the 25th day of January, 1864, 
which was in evidence before the jury, in which he stated 
that he had theretofore made his will, and a codicil thereto 
relating to his negroes, and especially to his servant Leann, 
in which he had bequeathed to her ten shares of the bank 
stock of the North-western Bank, and revoked the said be- 
quest and bequeathed the said stock to another; that for the 
purpose of explaining the reference made in this codicil to 
the bequest to Leann, the propounders of the will and cod- 
icils offered to prove, and were allowed to prove by a witness, 
that the testator, after the date of the will in this contro- 
versy, in the presence of the witness, destroyed and caused 
to be destroyed by burning, a previous will and another 
paper not described by the witness. 

The propounders of the will then asked the wiknenn to 
state what was said by the testator at the time the said pa- 
pers were destroyed, in reference to the nature of the said 
papers, and what they were; which was objected to, and the 
court sustained the objection. It was competent for the 
propounders of the will, for the purpose named in the bill 
of exceptions, to prove, if they could, that the testator had, 
before that time, made a will or codicil with the provision 
in it described in the codicil of January 25th, 1864. And 
it was competent for them to prove, as they did, as shown 
by this bill of exceptions, the destruction of the previous 
will. And it was also competent for them to have shown 
the destruction of a codicil, such as is described in the codicil 
of January 25th, 1864; but it was not competent for them 
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to show the destruction of any other paper, if it had been 
objected to by the other side. 

The propounders of the will having proved the destruc- 
tion of the will, as they had a right to do, and having 
proved it without objection from the other side, the destruc- 
tion of the other paper referred to in the bill of exceptions, 
had proved an act of the testator pertinent to the inquiry 
before the jury, and were entitled to give evidence of the 
declarations of the testator made at the time of the act, in 
relation to the act as part of the res geste to go to the jury, 
to be considered by them for what they might be worth in 
their estimation. Beckwith vs. Mollohan, 2 W. Va. Rep., 483, 
and authorities there cited. The court, therefore, erred in 
refusing to allow the witness to answer the question asked 
him. 

The fourth ground of error assigned is, that the court 
erred in overruling the petitioners’ motion to set aside the 
said verdict and grant a new trial of theissue. Itis claimed 
first, that the matters disclosed by the affidavit of George 
W. Thompson, showed such a surprise on the trial as should 
have appealed to the court to set aside the verdict or grant 
a new trial. It does not appear that the counsel for Thomp- 
son asked the court to wait for his return, or stated to the 
court that they desired to offer other evidence, nor does it 
appear but what the evidence was closed with their consent. 
I think the matter set up in this affidavit shows no ground 
for a new trial. 

It is claimed secondly that the misconduct and want of 
proper qualification of the juror Berryhill, were good cause 
to set aside the verdict. The witness Aaron Porter testi- 
fies that he had a conversation with Berryhill, on the second 
day of the trial, at recess at noon, in which conversation 
Berryhill said Mr. Thompson would lose that trial. Ber- 
ryhill himself says that he did not say anything to Porter 
about Thompson losing the suit, during the trial or before. 
This places the oath of Berryhill against that of Porter, 
and disposes of the question as to the misconduct attributed 
to Berryhill during the trial. 
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This same witness, Porter, states that he had a conversa- 
tion with Berryhill in the month of May preceding the 
trial, in which he says that Berryhill said “it was no use for 
Mr. Thompson to law,—it was not Mr. Steenrod’s will, it 
was Mrs. Thompson’s.”’ 

The witness Ezekiel Ball swears that he had a conversa- 
tion with Berryhill, he thinks_in September before the trial. 
He says that in that conversation Berryhill said, ‘“‘ They are 
going to break the Steenrod will.” Witness told him that 
he did not know. Berryhill said he thought it was right 
that it should be broke. Witness told him it was a pity 
that they should go to law about it. Berryhill said they 
would break the will, for Thompson had drawn the will 
himself; Berryhill said he had been informed that Mrs. 
Thompson had informed her father how to make the will; 
Berryhill said that they would be able to prove that Fhomp- 
son had drawn the will. 

Mrs. Hettie Porter, another witness, says she had a con- 
versation with Berryhill, she thinks in May before the trial; 
she says that Berryhill said “it was no use for Thompson 
to sue, for he would get beat; it was not Mr. Steenrod’s 
will, it was Mr. Thompson’s will.” 

Berryhill says that he does not remember any of these 
conversations, but that he may have had them, as the sub- 
ject was talked about considerably. He says he cannot say 
what was said to him, or what hesaidinreply. He further 
states that he had not made up or expressed an opinion be- 
fore, or at the time he was sworn as a juror; that he knew 
nothing about the case that he could put any confidence in 
until he heard the testimony. Berryhill further states that 
at the time of the trial, he felt no bias against Judge 
Thompson, Mrs. Thompson, or Mrs. Carter. Upon this 
evidence, was Berryhill a competent and an impartial ju- 
ror? 

In the case of Ramage vs. Ryan, 23 E. C. L. Rep., 296, a 
rule was obtained to set aside the verdict of the jury on 
the ground that one of the jurors had come to the trial 
predetermined to give heavy damages against the defen- 
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dant. The rule wag supported by an affidavit of two mem- 
bers of the college of surgeons who were present at the 
trial of the cause of Ramage vs. Wakley ; that at the con- 
clusion of that trial, a person whose name was not then 
known to them, came up and expressed his surprise at the 
small amount of damages which had been given to the 
plaintiff in that cause, and at the same time said: “T shall 
be on the jury, to-morrow, and I will take care that the 
verdict does not go that way,” or words of like effect; that 
one of the deponents then remarked, that the individual 
addressing them had not yet heard any evidence; to which 
the individual replied that “‘he had heard quite enough, and 
that his mind was made up as to the verdict he should give;” 
that on the following day the deponents were again respec- 
tively present in the court, and that when the cause of 
Ramage vs. Ryan was called for trial, the deponents saw the 
individual who had on the previous day made the before- 
mentioned remarks to them, sitting as a juror on the trial 
of that cause; that having reason to believe the individual 
in question was John Milton Iart, of Mornington Crescent, 
they went to his residence on the 31st of October, and havy- 
ing an interview, asked if he had been one of the jury- 
men on the trial of this cause; he said he admitted that he 
had; that he had conversed with the deponents at the door 
of Westminster Hall on the 25th of June, on the subject of 
the verdict in the cause of Ramage vs. Walkley, and recollec- 
ted the remark he then made; that he supposed the depo- 
nents had come to him about a new trial in Ramage vs. 
Ryan; and that he knew something that would get a new 
trial, or words to that effect. 

The affidavit of Hart was produced, in which the expres- 
sions alleged to have been used by Hurt at his house, on the 
81st of October, were altogether denied, and in which Hart 
explained the conversation in Westminster Hall, by depo- 
sing that his words were, “ Well, I am surprised at such 
small damages; had I been upon the jury I certainly should 
have given very heavy damages. I am upon the jury to- 
morrow.” That no other words escaped him, and that he 

VoL. II. 41 
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never said, “I will take care the verdict shall not go that 
way to-morrow.” The four judges constituting the court, 
were unanimous in refusing a new trial. 

In the case of the Mayor gc. of Columbus vs. Gatchins, 7 
Georgia Reports, 143, the defendants moved to set aside the 
verdict of the jury for the plaintiff, on the ground, among 
others, that Cook, one of the -jurymen, had formed and ex- 
pressed an opinion in favor of the plaintiff, previous to 
the trial, which was unknown to the defendants or their 
attorneys. 

In support of this ground the defendants introduced the 
affidavit of one Andrew P. Jones, who swore that on the 
morning before the trial, in a conversation with Cook, he 
remarked “that the city council ought to have removed 
Crawford away from Dr. Chipley’s when he was first found 
there; that it was a long time before Crawford took the 
small-pox, and if he had been removed at once he would 
in all probability not have taken it at all.” 

The plaintiff, on the hearing, produced the affidavit of 
Cook, the juryman, who swore that the remark he made to 
Jones was a casual one founded upon rumor, and to the ef- 
fect, “that if the council thought the negro would spread 
the small-pox, they ought to have put him off in the hospi- 
tal;” that he had forgotten the conversation until re-called 
by the affidavit of Jones, and that in making up his verdict 
he was governed solely and exclusively by the evidence, 
under the charge of the court. 

The court say, ‘‘This motion is supported by the affidavit 
of Jones, which does not establish any settled opinion en- 
tertained or expressed by the juror against the defendants, 
but all improper inferences which might possibly be drawn 
against the verdict from the statement of Jones, are fully 
rebutted and explained by the affidavit of the juror him- 
self, in support of the verdict.” 

In TZaylor et al. vs. Greeley, 3 Maine, 204, the defendant 
moved to set aside the verdict rendered for the plaintiffs, 
for alleged prejudice and partiality of one of the jurors. 
In support of the motion it was proved that to two different 
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persons the juror had declared a short time before the trial, 
that he knew all about the cause, and that the plaintiffs 
would and ought to recover; and that to another he said it 
would be a hard case for the plaintiffs if they should fail in 
the action. It was admitted, that at the trial, the defen- 
dant’s counsel inquired of the juror whether he had formed 
any opinion upon the merits of the case; to which he gave 
satisfactory answers in the negative; and the counsel de- 
clined having him examined under oath. The juror him- 
self deposed that he,had no recollection of ever having used 
the language imputed to him, though he might have done 
so, and that when he went upon the pannel he was unbiased, 
unprejudiced and impartial. The court said that under the 
circumstances of this case, they could not sustain the mo- 
tion. The defendant had not thought it necessary to have 
the juror interrogated under oath, as he might have done, 
but declined it, and was satisfied with his answers, reposing 
confidence in his integrity. The juror himself had sworn 
that he was impartial, and not under the influence of any 
impure motives, and the expressions he is said to have used 
may be explained and understood without any impeach- 
ment of his motives, and consistently with pure intentions 
and a desire to do justice. 

In Poores’ case, 2 Va. cases, 474, the prisoner was con- 
victed of manslaughter and sentenced to two years impris- 
onment in the penitentiary. After the verdict, the prisoner 
moved for a new trial, and introduced three witnesses, all 
of whom proved that one of the jury who had found the 
verdict declared, a few days before the sitting of the court, 
that from what he had heard by flying report, if he should 
be on the jury, and the same should prove true, he should 
be for hanging the prisoner; they also stated that the jury- 
man said he had been summoned to attend the court as a 
venireman, and hoped the prisoner would refuse to be tried 
by him. The juryman referred to was sworn before he was 
elected, and said that he had never heard the testimony on 
any former trial, nor had any person who did hear it, given 
him an account ef what had been proved that he recollec- 
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ted; but that he had heard various accounts about it as ru- 
mored in the country; that notwithstanding anything he 
had heard, his mind was free, unbiased, and without preju- 
dice either way, and that he felt no doubt but that he could 
give the prisoner a fair and impartial trial according to the 
evidence and law in the case, as the same should appear 
before him in court, without regard to anything he had 
heard out of court. The superior court refused to grant a 
new trial, and the general court unanimously refused to al- 
low a writ of error. , 

The Virginia cases all sustain the principle with unifor- 
mity, that an opinion formed, must be deliberate and deci- 
ded, to disqualify a juror. Curran’s case, 7 Grattan, 619; 
Kennedy’s case, 2 Va. Ca., 510; Munford Smith’s case, 2 Va. 
Ca., 6; Armstead’s case, 11 Leigh, 657; Osiander’s case, 3 
Leigh, 780. 

I think, therefore, upon the authority of the cases cited, 
that the verdict cannot be set aside on account of the alleged 
partiality of the juror Berryhill. 

And lastly, it is claimed that the verdict was plainly con- 
trary to the evidence. We deem it improper to express 
any opinion on this point, as in the view we take of the 
case, it will have to be tried over again, before another ju- 
ry. Weare of the opinion, for the errors committed, as 
shown by bills of exceptions one, two and three, that the 
judgment of the court below must be reversed with eosts 
to the appellants, the verdict of the jury set aside, and the 
eause remanded to the circuit court of Ohio county for a 
new trial to be had therein. 


The other judges concurred. 


JUDGMENT REVERSED. 
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James T. Hess ef al. vs. JAcoB J. JOHNSON. 


August Term, 1869. 


1. The act of February 27th, 1866,} in relation to suits being prosecuted for 
acts done in obedience to orders, or by authority of any civil or military 
officer of this State or the United States, in aid of the purposes and policy 
of said authorities, in retarding, checking or suppressing the late rebel- 
lion, is not unconstitutional. 


2. In an action for seizing and taking away eight barrels of whisky, during 
the late rebellion, the seizure being made upon the alleged ground that 
the whisky was being conveyed into and along the military lines.of the 
United States forces, one instruction, given at the instance of the plaintiff, 
was that the defendants could not justify the seizure under the orders of 
one C., who was claimed to be a United States officer, unless they showed 
that he had lawful authority to do as they had done. Another instruc- 
tion, given at the instance of the defendants, was that the latter were al- 
lowed to justify under the orders of any civil or military officer of this 
State, or the United States; or that the act was done in aid of the pur- 
poses and policy of the authorities, in retarding, checking and suppres- 
sing the late rebellion. Hexp: 


1. That the instructions were inconsistent and calculated to mislead the 
jury. 


2. The instructions given at the instance of the defendants, propounded 
the law correctly. 


This case arose in Monongalia county. The declaration 
was filed at November rules, 1864, for trespass, alleging 


*He had been engaged as counsel below. 
+ “ Be it enacted by the legislature of West Virginia: 

“1. No suit or action shall be maintained in the courts of this State, 
against any person for any act done in the suppression of the late rebellion; 
and it shall be a sufficient defense to such suit or action to show that such act 
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that in the year 1864, in that county, the defendants did 
. seize and take away from the plaintiff eight barrels of 
whisky, of the value of 1,000 dollars. Jacob J. Johnson 
was the plaintiff, and James T. Hess, John W. Hess and 
Lewis W. Runner were the defendants. The trial was had 
at the May term, 1868, in the circuit court, when the jury 
found a verdict for the plaintiff, and assessed his damages 
at 500 dollars. A motion was made to set the verdict aside 
and grant a new trial upon the ground that the verdict was 
contrary to the evidence, but the court overruled the mo- 
tion and gave judgment. The nature of the defense was 
that the defendants acted in obedience to the orders of one 
T. G. W. Craft, an officer, both civil and military, of the 
United States, in endeavoring to prevent whisky from being 
taken into or along the lines of the military occupation of 
the United States forces. 

After the defendants had asked, and the court given the 
following instruction: “If the jury believe, from the evi- 
dence, that the seizure and detention of the whisky in con- 
troversy by the defendants, was done in obedience to the orders 
or the authority of any civil or military officer of this State, or 
of the re-organized government of Virginia, or the govern- 
ment of the United States, or that said act was done in aid 
of the purposes and policy of said authorities in retarding, 
checking and suppressing the late rebellion, then they must 
find for the defendants;” the court at the instance of the 
plaintiff gave the following instruction: ‘The plaintiff asks 
the court to instruct the jury, that, if they believe from the ~ 
evidence in the cause, that the said defendants did seize and 
take the 8 barrels of whisky, in the declaration mentioned, 
and that the same were the property of the said plaintiff; 
that then, before the defendants can justify such seizure, or 
taking, by virtue of any direction, written or verbal, from 
Theodore G. W. Craft, that they must show that said Craft, 





was done in obedience to the orders, or by the authority of any civil or mili- 
tary officer of this State, of the reorganized government of Virginia, or the 
government of the United States ; or that said act was done in aid of the pur- 
poses and policy of said authorities, in retarding, checking and suppressing 
the late rebellion.” 
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himself, had lawful power and authority to act in the prem- 
ises, as, and in the manner the said defendant acted; to the 
giving of which the defendants, by their counsel, objected, 
but the court overruled said objections; and gave said in- 
structions, to which opinion and ruling of the court, the 
defendants, by their counsel, excepted.” 


The defendants brought the case here on a writ of super- 
sedeas. 


A. F. Haymond for the plaintiff in error. 
P. H. Keck for the defendants in error. 


Brown, President. This is an action of trespass for taking 
goods during the war. The article taken was whisky, 
which was an article claimed to be prohibited from intro- 
duction into and along the military lines of the army, op- 
erating in the field in actual hostilities. And the defence is 
that it was taken by the defendants under orders or authority 
of an officer, civil and military, of the United States, of 
this State, or in aid of the purpose or policy of the said au- 
thorities in retarding, checking and suppressing the existing 
rebellion. Two instructions were given to the jury and ex- 
ception taken, and a verdict found for the plaintiff. The 
instructions are inconsistent with each other, and the ques- 
tion is which propounds the law correctly, if both do not. 
The act of February 27th, 1866, passed at the close of hos- 
tilities, but before the status of civil war was terminated by 
‘the only competent authorities, is but another instance of a 
series of measures superinduced by the exigencies of the 
times and the necessities of the case. It was intended asa 
shield to those whose patriotic zeal in the country’s cause may 
have involved them, though acting in good faith for the pub- 
lic good, in complications, by which the public may be sup- 
posed to have profited, at their peril. It is consonant with the 
principle of protection which every State owes to its loyal cit- 
izens as a correlative of their allegiance and support in the 
hour of adversity. And though its validity has not been di- 
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rectly questioned by the parties to this controversy, it yet be- 
comes necessary to determine that question in deciding this 
case, because the court having given two instructions which 
are inconsistent with each other, the former of which is un- 
doubtedly the law if the latter is not, but cannot be if the 
latter is. 

In the case of Drehman vs. Stifel, 41 Mo., 185, an ordi- 
nance of the convention of Missouri of like character and 
import with the statute under consideration was held valid. 
In that case the court said, “that it isa bill of attainder, as 
contended, there can not be any rational pretence. There 
is nothing in it that relates to the proceedings of a criminal 
nature in the sense of a bill of attainder, nor does it confis- 
eate private property, nor punish anybody. It is rather an 
act of indemnity, oblivion and pardon; of indemnity, in so 
far as it makes military orders and authority a justification 
for acts done by virtue thereof; of oblivion and pardon, 
in so far as it prohibits criminal prosecutions for acts done 
by such authority. It is not necessarily inconsistent with 
anything contained in the bill of rights in the same consti- 
tution. So far as the ordinance operates retrospectively 
upon the plaintiff’s case it may be said to deprive him of his 
right to recover, but it does not take away nor infringe any 
vested right of property. A right to recover damages in 
an action of forcible entry and detainer is not a vested 
right of property. 

“Now it would seem to be reasonable that in order to 
make this statute applicable to a military officer acting un- 
der express orders from the highest military authorities in 
time of civil war, and under circumstances of great public 
peril, in the midst of treasonable insurrection, when speedy 
action and the utmost energy were required, the clearest 
proofs of the want of lawful authority, of arbitrary abuse 
of power, and a plain perversion of military orders to mali- 
cious purposes, or selfish, private ends, ought to be de- 
manded. Even if this were a case in which the existence 
of pressing danger or urgent necessity were to be submitted 
to a jury as a matter of fact, where the officer produces un- 
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equivocal evidence, of both military authority and express 
orders, for what was done iu justification of his acts, some- 
thing like direct and positive evidence to the contrary, 
ought to be expected. It may be that the plaintiff was 
not aware of any urgent necessity. A sagacious comman- 
der is apt to see necessities that are not apparent to every- 
body.” 

A like act of oblivion was passed in England after the 
restoration of the monarchy; this act operates pro tanto like 
a treaty of peace. It is incident to the right of self-defence, 
which every State has in time of war, and looks only to the 
protection of those who acted in good faith in aid of the 
purposes and policy of the proper authorities in retarding, 
checking and suppressing the late rebellion. It is not 
therefore, repugnant to the constitution. According to one 
instruction given to the jury by the court, the defendants 
could not justify under the orders of Craft, who it was 
claimed was an officer, unless they showed that he had 
lawful authority to do as they had done. But according to 
the other instruction given by the court to the jury, the de- 
fendants were allowed to justify under orders of any civil 
or military officer of the State or United States; or that the 
act was done in aid of the purposes or policy of said author- 
ities in retarding, checking and suppressing the late rebel- 
lion. 

This was based on the act of February 27th, 1866, which 
was evidently intended to enlarge the ground of defence 
and relieve parties within its provisions from the stringent 
rule laid down in the first instructions above mentioned; this 
inconsistency and conflict between the instructions given, 
was calculated to mislead the jury. 

In conformity with the course pursued in the case of 
Beckwith vs. Mollohan, 2 W. Va., 477, and Thompson vs. Up- 
degraff, decided at the present term, it is deemed proper to 
express no opinion on the motion for a new trial, so far as 
it respects the ground on which it was made in the court 
below, viz: that the verdict is contrary to, and not war- 
ranted by, the evidence, since by the views above indicated, 
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the judgment must be reversed for the misdirection of the 
court, and the cause sent back to be retried by another jury. 

I am of opinion, therefore, to reverse the judgment, and 
remand the cause for further proceedings to be had therein 
in conformity with the principles above mentioned. 


Maxwell, J., concurred. 


JUDGMENT REVERSED, 
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Gbeeling. 


*Absent, MAXWELL, J. 


WI.L1aAM P. Tuompson vs. M. & M. BANK oF WHEELING ef al. 








August Term, 1869. 


H. H., on the 25th of August, 1859, made his negotiable note payable to the 
order of W. H., at the Merchants’ Bank of Baltimore, three months after 
date, for 1022 dollars and 73 cents, endorsed by W. H., C. and T., and it 
was discounted by the Merchants’ and Mechanics’ Bank of Wheeling; 
and not being paid, was protested for non payment. Afterwards 500 dol- 
lars were paid on it, and on the 30th of December, 1859, another note 
was made by H. H., and endorsed by the same parties, for the sum of 
543 dollars and 67 cents, and passed to the M. and M. Bank of Wheeling 
in satisfaction of the first note; and not being paid on maturity it was 
also protested for nonpayment. Afterwards, in October, 1860, T., who 
was an endorser of the first and second notes, and W. and T. who were 
not, executed their joint and several note to the M. and M. Bank for 571 
dollars and 99 cents, which was discounted by said bank, and the second 
note paid out of the amount thereof, and the second note was delivered 
to T., who was an attorney at law, and who brought suit upon same and 
obtained judgment thereon in the county court of Marion county, against 
all the parties thereto, who made no defense, and the same was reported 
as a lien on the real estate of H. H., on a creditors’ bill filed against his 
heirs, &c., and under a decree therein J. O. W. became the purchaser of 
said real estate, for a price sufficient to pay the lien of said judgment, as 
well as all other liens having priority thereto. Prior to said sale, said 
J. O. W. purchased the last named note of 571 dollars and 99 cents from 
the bank, and brought suit thereon in the name of the bank, for his use, 
and obtained a judgment thereon, in 1866, and sued out execution there- 
on, and Hoult, one of the defendants, gave a forthcoming bond; to the 
collection of which last named judgment T. obtained an injunction. It 
was proven in the cause that the money on the original note of 1022 dol- 
lars and 73 cents was obtained for the benefit of J. H. H., and that he 
had placed notes, endorsed to him by M. H., in the hands of T. for col- 





* He had been engaged as counsel in the cause below. 
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lection, and that T. collected the same to an amount sufficient to satisfy 
said note of 1022 dollars and 73 cents. The injunction of T. was dissolved 
and the bill dismissed. Hertp: 


1. That T. having collected and received a sufficient amount of the 
money of J. H. H. to satisfy the note of 1022 dollars and 73 cents, 
prior to the time of the execution of the note of 571 dollars and 
99 cents to the M. and M. Bank of Wheeling, that he is liable for 
the payment of the judgment on the note of 571 dollars and 99 
cents. 


2. That there is no error in the decree of the court below dissolving 
the injunction and dismissing the bill of T. 


‘On the 25th day of August, 1859, Hiram Haymond made 
his negotiable note payable to the order of William Hood, 
at the Merchants’ Bank of Baltimore, three months after 
date, for 1022 dollars and 73 cents, which was endorsed by 
Hood to Thomas F. Conaway, aud by Conaway to William 
P. Thompson, and was-endorsed by said Thompson and 
discounted by the Merchants’ and Mechanics’ Bank of 
Wheeling, and not being paid, was protested for non pay- 
ment. Afterwards the sum of 500 dollars was paid on said 
note, and on the 30th day of December, 1859, another note 
was made, payable in sixty days from date, by said Hiram 
Haymond, and endorsed by the same parties, negotiable and 
payable to the order of said Hood at the Merchants’ Bank of 
Baltimore, for the sum of 543 dollars and 67 cents, and 
passed to the Merchants’ and Mechanics’ Bank of Wheeling 
in satisfaction of the note first aforesaid. This last note 
not being paid at maturity, was likewise protested for non 
payment. On the 8th day of October, 1860, the said Wil- 
liam P. Thompson, with Alpheus Hoult and Thomas G. 
Watson, executed their joint and several note to the Mer- 
chants’ and Mechanics’ Bank of Wheeling, for 571 dollars 
and 99 cents, payable four months after date, with interest 
from date, which was discounted by said bank of Wheeling, 
and the proceeds applied to the payment of the note of the 
30th of December, 1859, for 543 dollars and 67 cents, and 
said last named note was delivered to William P. Thomp- 
son, who brought suit on the same against the said Hiram 
Haymond and all the endorsers, including himself, and ob- 
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tained judgment thereon against them at the February 
term, 1861, of the county court of Marion county. The 
obligors made no defense in said cause, none of them except 
Thompson knew that the same had been paid. Certain 
creditors of said Hiram Haymond, who was then deceased, 
obtained a decree against his heirs, &c., for the sale of his 
real estate to satisfy certain liens against the same, and 
among them the lien of the judgment last aforesaid. The 
real estate was purchased at the sale under said decree, by 
James O. Watson, for a sum sufficient to satisfy said last na- 
med judgment, and all liens having priority thereto, and 
the purchase money remained in the hands of said James 
O. Watson, subject to the order of the circuit court of Ma- 
rion county. 

James O. Watson purchased of the Merchants’ and Me- 
chanics Bank of Wheeling, the said note of Thompson, 
Thomas G. Watson, and Alpheus ffoult, for 571 dollars and 
99 cents, and brought suit thereon in the name of the said 
bank, for his use, in the circuit court of Marion county, and 
obtained judgment against the obligors therein on the 27th 
day of December, 1866; and upon this judgment, said 
James O. Watson sued out execution thereon; to the col- 
lection of which, said Thompson, on the 10th day of April, 
1867, obtained an injunction against said bank, James O. 
Watson the administrator of Thomas G. Watson, then de- 
ceased, Alpheus Hoult, William Hood, Thomas F. Cona- 
way, and the administrator of Hiram Haymond, deceased, 
in which said Thompson alleges that the note for 571 dol- 
lars and 99 cents was given to said bank as collateral to se- 
cure the prompt and faithful collection of the draft for 548 
dollars and 67 cents, which was delivered to said Thompson, 
then a practising attorney in Marion county, for collection, 
and upon which he had obtained judgment and issued ex- 
ecution, and one of the creditors, William Hood, had given 
a forthcoming bond, and that said judgment was a subsist- 
ing lien against the estate of the endorser Hiram Haymond, 
and that James O. Watson having purchased from the bank, 
and obtained judgment for his use on the note for 571 dol- 
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lars and 99 cents, and having purchased the real estate of 
said Hiram Haymond, under a decree in the chancery cause 
aforesaid, against which the judgment on the draft for 543 
dollars and 67 cents was reported as a lien, he [ Watson] 
standing in the shoes of said bank, ought to reimburse 
himself out of the proceeds of said sale. 

The defendant James O. Watson filed his answer to said 
bill of injunction, and alleges that the note for 1022 dollars 
and 73 cents was for the benefit of one Jonathan H. Hay- 
mond, and that said Jonathan paid the 500 dollars so paid 
on said note, and procured the note of 543 dollars and 71 
cents to be given in satisfaction of the residue thereof, as 
will appear by exhibit M, filed with his answer, and proven 
to have been executed by the said Hiram Haymond, and is 
in these words: . 

‘Whereas, I, at one time, loaned my name to J. H. Hay- 
mond on a note for one thousand and twenty-two 75-100,— 
drawn at three months, payable at the Merchants bank of 
Baltimore, and which was discounted at the M. & M. bank 
of Wheeling: and whereas, J. H. Haymond afterwards paid 
off a portion of said note, and renewed as to the residue; 
and whereas said J. H. Haymond gave me a paper writing, 
acknowledging that I did not owe him anything, and that 
said note was merely for his accommodation, and binding 
himself to pay the same: and whereas, the note that was 
renewed has been long since due and protested; and where- 
as, W. P. Thompson, who was one of the endorsers of said 
note, has paid off the same, and is now the holder thereof; 
now, for the purpose of securing the said Thompson, I do 
hereby assign, and transfer to said Thompson, said paper 
writing of said J. H. Haymond, as collateral security, and 
do hereby authorize him to bring suit wpon said paper wri- 
ting, or accept a confession of judgment on said paper 
writing from said J. H. Haymond, for the amount of the 
note renewed, as aforesaid, and costs. This is not in any- 
wise to prejudice the rights of said Thompson against me, 
as endorser upon said note. H. Haymonp. 

“December 1, 1860.” 
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James O. Watson also charges in his answer that said 
Jonathan H. Haymond sold to Marcus W. Haymond atract 
of land in Marion county, for nearly 6,000 dollars, and that 
in part payment thereof, said Marcus endorsed and deliv- 
ered to said Jonathan, a number of notes, &c., on other 
persons, amounting to two or three thousand dollars, and 
that said Jonathan delivered a large portion of said notes 
to said Thompson to collect and to apply to the payment of 
said bank debt of 1022 dollars and 75 cents, and that he 
did actually collect 1000 dollars on one of said notes, from 
one Gallahue, on or about August, 1860, and that subse- 
quently he made further collections on said notes, and that 
at the time said Thompson delivered the note of 571 dollars 
and 99 cents to the bank and obtained from tke bank said 
note for 543 dollars and 67 cents, he withheld from the bank 
the fact that the debt was in truth and in fact his own, or 
that he had received any part thereof, and had the same 
then secure in his own hands. And these allegations were 
proven by the testimeny in the cause. 

At the June term, 1867, the injunction was dissolved, and 
at the Getober term, 1867, a motion to reinstate the injune- 
tion was overruled and the plaintiff’s bill dismissed, with 
costs. 


The complainant, Thompson, appealed to this court. 


cdmiston for the plaintiff in error. 
A. F. Haymond for the defendants in error. 


Berxsnire, J. The material allegations in the complain- 
ant’s bill, upon which he founds his claims to relief are, that 
he paid the 500 dollars to the bank at Wheeling on the 
original note for 1022 dollars and 73 cents, made by Hiram 
Haymond to William Hood, and endorsed by Hood, Cona- 
way, and the appellant, to and discounted by said bank. 
That he made his own note for 571 dollars and 99 cents, 
with Thomas G. Watson and Alpheus Hoult as his securi- 
ties, to the bank, as collateral security only for the faithful 
collection by him, as counsel for the bank, of the bill or 
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draft for 543 dollars and 67 cents, drawn and endorsed by 
the same parties to the original note, for the residue of said 
note, after applying the 500 dollars, paid as alleged, by the 
appellant, and that for this purpose only, the bill or draft 
was delivered to him by the bank and judgment obtained 
against all the parties to it, for the benefit of said bank, 
which judgment he claims is still unpaid, and was a subsis- 
ting lien on the real estate of Hiram Haymond, and ought 
to be paid out of the proceeds of the sale thereof, now in 
the hands, as he alleges, of the appellee James O. Watson. 


These allegations are expressly denied by the appellees 
in their respective answers, and it therefore devolves on the 
appellant to sustain them by adequate proof. This he has 
not only failed to do, but they are explicitly disproved, and 
the answer of the appellee, Watson, in this respect, fully 
sustained by the evidence taken in the cause. 

It appears that shortly after the appellant gave his own 
note to the bank for the amount of the bill or draft, he took 
from Hiram Haymond, a certain writing, drawn by the ap- 
pellant himself, for, as therein alleged, his own protection 
and indemnity. This paper, called paper ““M” in the record, - 
distinctly recites that Jonathan H. Haymond, (for whose 
accommodation alone the original note was made and dis- 
counted), paid the 500 dollars to the bank on the original 
note, and that the appellant had paid off the bill or draft 
given for the residue of said note, and was then the holder 
of same. It also satisfactorily appears from the testimony 
on the record, that Jonathan H. Haymond, for the purpose 
of indemnifying the appellant on account of his liability as 
endorser on the original note and bill or draft, transferred 
and delivered to him certain obligations on John C. Galla- 
hue and others, sufficient to cover his said liabilities, and 
that the appellant actually collected the money on these ob- 
ligations (except a small amount which was afterwards col- 
lected) before he made and delivered his own note to the 
bank, for the amount of the said bill or draft. 

And the recital in paper ““M,” as to the actual payment 
of the bill or draft to the bank by the appellant, is, I think, 
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fully corroborated by the testimony of Robert Crangle, then 
president of said bank. It is insisted however, that inas- 
much as the judgment on the bill or draft was obtained 
without objection or defence, when the defendants had 
it in their power to defend themselves at law, by plead- 
ing and proving the payment so made to the bank by the 
appellant, the judginent constituted a valid and subsisting 
lien against the real estate of Hiram Haymond, and the 
proceeds thereof in the hands of the appellee Watson, and 
that the parties to the judgment are thereby precluded from 
making further resistance to its collection, or asking any 
relief against it in a court of equity. If this question was 
properly before this court, I think the suggestion might be 
sufficiently answered by replying that all the appellees who 
are parties to the bill or draft, aver in their answers that, 
at the time this judgment was obtained, they had no notice 
or knowledge that the bill or draft upon which it was foun- 
ded, had in fact been paid off to the bank by the appellant, 
and that knowing they were each and all liable to the bank, 
they could make no defence against it, and their belief that 
the judgment would be paid by the appellant, who would 
not, as they believed, allow them to be put to inconvenience 
or trouble concerning it. But the question of enjoining or 
enforcing the collection of this judgment is not, as I con- 
ceive, now before us. 

The appellant does not ask that the collection of this 
judgment be enjoined; but that Watson be enjoined from 
collecting the judgment against him and Hoult, founded on 
his own note delivered to the bank in payment of the bill 
or draft,—for the reason, that the amount of this judgment 
ought of right to be satisfied out of the estate of Hiram 
Haymond, and that it would be inequitable and oppressive 
to allow it to be collected off of him. 

And it is further claimed, that under the state of facts 
disclosed in the record, a court of equity has no discretion 
to withhold its aid in granting the appellant relief in the 
premises. The proposition therefore is, in effect, advanced, 
that a court of conscience has, on the one hand, no power 
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to withhold its aid from a party who seeks to perpetrate a 
fraud on others, and on the other hand, is obliged to com- 
pel another party to do that which would be equally unjust 
and inequitable. If this were so, it would be denying te a 
court of equity one of its most essential prerogatives, and 
to disregard and set at naught one of the most cherished 
and pervading maxims of equity, that he who comes into 
court and asks equity, must himself be willing to do equity 
unto others. 

{ think the decree complained of is right, and ought to 
be affirmed, with costs and damages. 


The President concurred. 


DECREE AFFIRMED. 
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Wheeling. 


SAMUEL S. THompson ef al. vs. Witt1aM H. Epwarps ef al. 


August Term, 1869. 


1. Where a bill of review is asked to be filed, the court cannot look into the 


evidence in order to see if the decree sought to be reviewed is erroneous; 
that is the proper office of the court upon an appeal. The errors of law 
must be apparent upon me face of the decree, to authorize a bill of re- 
view. 


2, A decree was had requiring trustees to retain 1000 dollars, and pay it into 


court, subject to its future order, to reimburse vendees for certain timber 
privileges, the value of which was arrived at by indirect estimate, which 
the vendor had permitted his vendor to retain, and also referring the 
cause to a commissioner to ascertain the reasonable value of such privi- 
leges; and the cause was subsequently dismissed without the 1000 dollars 
being paid as required, or without any report by acommissioner. HELD: 


That there was such apparent error on the face of the decree dismiss- 
ing the bill, that it was error to refuse to allow a bill of review to 
be filed. 


3. A bill was filed enjoining the sale of property under a trust made to secure 








purchase money on real estate, on the ground of defective title; a sup- 
plemental bill was filed setting up an alleged outstanding title, other than 
that mentioned in the original bill, and a further second supplemental 
bill alleged that the defendant was seeking to collect, and had brought 
suit for that purpose, the purchase money in a foreign court, and had at- 
tached the property of one of the complainants in that court, and asked 
him to be enjoined from so proceeding. No answers were filed to the 
supplemental bills. The court below dissolved the injunctions though 
the order doing so does not plainly show what injunction the motion was 
made to dissolve. HeELp: 


1. It does not matter that no answer was made to the first supplemental 
bill, as a reference to the matter set up in it by a copy of-a bill 
filed against the defendant claiming a part of the land, a that 
the claim is wholly unfounded. 
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2. That the court having dissolved both the injunctions, it is fair to 
presume that the motion was to dissolve both. 


3. The dissolution of the injunction on the original bill carried with it 
the dissolution of the injunction in the second supplemental bill. 


4. If a charge in a bill is denied in the answer, and no evidence sustains the 
bill, the matter alleged in denial must prevail. 


5. A reservation of timber privileges by-a vendor, who covenants with gene- 
ral warranty, to his vendor, can be estimated in value and the amount 
abated from the purchase money due from the vendee. 


Where a vendor conveys with covenants of general warranty, and adverse 
titles are set up which the vendor buys in, it is no objection that the con- 
veyances for such bought in titles are made to the vendor, in a suit by 
the vendee claiming an abatement of purchase money for defective 
titles. 


Samuel S. Thompson, Philip P. Dandridge, Robert M. T. 
Hunter, and Robert H. Maury, purchased of William Ed- 
wards certain tracts of land, lying in Kanawha county, con- 
taining in the aggregate 10,375 acres, subject to certain 
reservations which reduced the amount to 9,119 acres, on 
the 17th of June, 1854, for which they agreed to pay 35,000 
dollars in sundry installments. Edwards conveyed with 
covenants of general warranty on the Ist day of October, 
1854, and the grantees executed a trust on the land to secure 
the unpaid purchase money. The grantees filed a bill in 
the circuit court of Kanawha county, in November, 1857, 
alleging that they paid the installments as they fell due, 
prior to October 1st, 1857, when there remained an unpaid 
balance of 3,500 dollars due October Ist, 1857, 6,000 dollars 
due October 1st, 1858, and 12,000 dollars due October Ist, 
1859, with interest. They then refused to pay any more 
on said lands because the title thereto was defective, about 
one-third of the land being claimed and actually held by 
other persons. That certain Messrs. Keeney’s lived upon 
and claimed to own about 1,500 acres of the 9,119 acres; 
that John Jarrett and Andrew Porter claimed about 1,500 
acres of thesame; that Matthew P. Wyatt and John Thomp- 
son claimed about 400 acres, and John L. Cole about 50 
acres. That all the persons actually lived upon, and had 
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owned for many yeaas, the lands claimed by them respec- 
tively. Deeds to them for the lands were filed with the bill. 
The bill further alleged that the land as purchased by them 
was underlaid with bituminous and ecannel coal, and was 
purchased on account of its mineral value, and if the claim 
of the Keeney’s and others was valid, the value of the land 
was materially diminished, for the portion claimed by them 
was the best part of the land, and laid between the residue 
of the tract and the Kanawha river, and so divided it that 
the remaining part of it was worthless and of no value. 
That Edwards represented his title good, and concealed the 
fact that there were other claimants to the land at the time 
of the sale; that they were ready and willing to comply 
with their contract whenever Edwards would make good 
the title. That the trustees had advertised the land for sale 
under the trust; that as Edwards was a non resident of the 
State, they had no indemnity in the event of their not being 
able to evict the claimants Keeney’s and others, if they 
should pay all the purchase money, as Edwards might be- 
come insolvent or dispose of or cover up his property, being 
a nonresident and beyond the process of the court. The 
bill asked that Edwards and the claimants mentioned, to- 
gether with the trustees, might be made parties to the bill, 
and that the latter be restrained from selling under the trust 
until after the defective title be rendered clear and perfect; 
that the claimants be required to state under what titles 
they and each of them held, and that Edwards be restrained 
and enjoined from collecting the unpaid bonds due October 
1st, 1857. 

Edwards answered admitting the formal parts of the bill 
to be true, but denying that he made any representations 
other than those mentioned in the deed; that the parties 
investigated the title for themselves by counsel, and had 
been enquiring into the subject of the purchase six months 
before making it. He denied that Jarrett, Porter, Wyatt, 
Thompson or Cole, actually held any land within the lines 
as conveyed by him to the complainants, or that they had any 
title paramount to that conveyed to the complainants; that 
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if they did claim any land, they were only entitled to such 
as they could establish by legal proceedings to be paramount 
to the title conveyed by respondent. As to the claim of 
the Keeneys the respondent denied that they had any title 
paramount to that conveyed by him, for so much of their 
claim as extended into the survey so conveyed; that he was 
not responsible for what they-claimed, but only for what 
they established by law; and also denied that they had any 
possession beyond the boundary of the survey conveyed by 
him, which would confer on them any title paramount 
thereto. That the complainants should resort to their ac- 
tions of trespass to oust the claimants,—they being, as he 
alleged, mere trespassers. He insisted there was no juris- 
diction in a court of equity to grant the relief, and that he 
was only responsible under his general warranty, after the 
complainants had been evicted, or a judgment at law ascer- 
tained the defect in the title. That such had always been 
held to be the law in Virginia, and the fact of the respon- 
dent being a non resident ought not to take the case out of 
the influence of the rule. He further insisted that the in- 
voking of other parties into court was an invitation and in- 
stigation to such other parties to set up claims which other- 
wise would not have been done. He also denied all charges 
of fraud and misrepresentation in the sale. 

Cole and the Keeneys answered, setting up their claims 
and the use and occupation of the lands respectively held 
by them and their ancestors and vendors for a long time, 
and denied the right of the complainants to bring them be- 
fore the court in the controversy pending between them and 
Edwards. Wyatt made a similar answer, as also did Por- 
ter. 

On the 20th of October, 1858, the complainants filed a 
supplemental bill, alleging that since the filing of the orig- 
inal bill, one William D. Green had instituted a suit in 
equity in the circuit court of Spottsylvania county, Virginia, 
against the complainants and William H. Edwards and 
others, claiming that he was the equitable owner of 15-32 
parts of the land sold by Edwards to the complainants, and 
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that he prayed an attachment against the money due from 
the complainants to Edwards. That they had no notice of 
the claim of Green until they were served with process, and 
that they were advised that the proceedings of this latter suit 
prevented them from paying any of the purchase money 
due to Edwards until the decision of the suit of Green, in- 
dependently of the grounds of injunction in the original 
bill, which they did not, however, waive. They asked that 
Edwards be made a party defendant, and that the injunc- 
tion granted in the original bill be perpetwated. This sup- 
plemental bill was taken for confessed. 

On the 31st of January, 1859, Edwards moved to dissolve 
the injunction theretofore awarded, which was “for the 
present” overruled. And the court ordered, that unless 
the complainants before the 15th of March, 1859, instituted 
proper proceedings at law to eject the adverse claimants 
from the land conveyed to the complainants by Edwards, 
that the injunction should be deemed dissolved as of the 
31st day of January, 1859; but in case such proceedings 
should be instituted and prosecuted with vigor, then the 
injunction was to continue in full force until a final decision 
of such proceedings. Leave was given the complainants to 
apply to the court, in the event that the claimants should 
succeed, for an abatement of the purchase money or a re- 
cission of the contract, as the rights of the parties might 
require. 

On the 14th of February, 1859, the complainants filed a 
second supplemental bill, alleging that the defendant Ed- 
wards, (who was a resident of New York), had instituted 
proceedings to coerce the payment of the bonds, in the State 
and city of New York, and had attached the effects of R. 
H. Maury & Co.,—Maury being one of the complainants— 
in contempt of the order of injunction issued by the court; 
that the bonds were the joint bonds of all the complainants 
and it would be inequitable to drag Maury into a foreign 
jurisdiction and compel him to pay the whole amount of the 
bonds; That Edwards sheltered himself behind the terms 
of the first injunction and asserted his right to maintain his 
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action in New York because the injunction only restrained 
the trustees from selling, and did not in express terms for- 
bid the suing on the bonds. The bill asked that Edwards 
be restrained from collecting the bonds by suit at law or 
otherwise, anywhere, until the further order of the court, 
and that he be attached for his contempt. This injunction 
was awarded by the judge in vacation. 

The second supplemental bill was taken for confessed, and 
the cause set for a hearing at the May rules, 1859. 

At the Noveraber term, 1859, it was ordered that the com- 
plainants should not be required to further prosecute suit 
against Cole; and the defendant agreed not to take any ad- 
vantage of this dismissal, and the complainants agreed to 
waive any right of abatement of purchase money on account 
of Cole’s claim. 

On the 2d day of December an order was entered re- 
straining Edwards from collecting the purchase money in 
New York, and he was ordered to appear and show cause 
why he should not be attached for contempt, in pursuance 
of a third supplemental bill which was in effect and sub- 
stance the same as the second. The third supplemental 
bill appears to have also been taken for confessed. 

On the 14th of December, 1863, the cause came on to be 
heard “‘on the motion to dissolve the injunction heretofore 
awarded in this cause on the bill and supplemental bills 
and exhibits filed in this cause.” From this decree it ap- 
pears that Edwards procured, in fee simple, the adverse 
claims of Robert Poor, by deed dated March 31st 1863, 
of William Thompson, (which appears to be the John 
Thompson claim), by deed dated March 30th, 1863, and 
of all the Keeneys (except Michael R. and Steirs J.,) Nancy 
Jarrett, widow of John Jarrett, Andrew Porter and Matthew 
P. Wyatt, by deed dated March 28th, 1868, except certain 
timber privileges reserved to Keeneys in their deed. The 
court ordered the dissolution of the injunctions, and order- 
ed the trustees, who were permitted to sell the land, to re- 
tain the sum of 1000 dollars and pay the same into court, 
to meet the value of the timber privileges reserved to the 
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Keeneys. The cause was referred to a special commissioner 
for the purpose of showing the reasonable value of the 
timber privileges. 

The suits in ejectment had been dismissed on the law side 
of the court in October, 1863, upon the presentation of the 
deeds above mentioned. 

At the same term of the court at which the injunction 
was dissolved, one William J. Rand was appointed to act 
with the trustee Smith in the execution of the trust, it ap- 
pearing by affidavit that the trustee originally appointed 
was so situated that he could not act. A sale was subse- 
quently made by the trustees, and the Kanawha and Ohio 
Coal Company became the purchaser for the price of 20,000 
dollars. 

At the April term, 1864, the order in the cause states 
that the injunction having been dismissed at the December 
term, 1863, and no cause being shown for the continuance 
of the same as an original bill, it was ordered to be dis- 
missed. 

At the April term, 1866, the defendants asked leave to 
file a bill of review and supplemental bill praying the court 
to set aside the decrees of December, 1863, and April, 1864; 
but the court refused the filing of the bill of review, and 
also to set aside the decrees. 

The bill of review alleged twelve grounds of error for 
setting aside the decrees of April, 1864, and December 1863. 
The first was, because no answers were filed to the three 
supplemental bills, and no motion was made to dissolve the 
injunctions awarded in two of them. The second was, be- 
cause no answers having been filed, they were taken for 
confessed, and consequently all the allegations thereof were 
to be taken as true; that a serious cloud was thrown upon 
the title of Edwards by the claim of Green, and the injunc- 
tion should not have been dissolved until it was shown not 
to exist or had been removed. (By reference to this claim 
of Green, which was set up in a copy of a supplemental 
bill filed by Green, and which copy was filed as an exhibit 
with the supplemental bill of the complainants in this cause, 
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it appears that the interest of Green had been purchased by 
Edwards, at a sale made under a trust, by John L. Maryee, 
trustee, in January, 1843, and that Edwards had purchased 
the remaining 17-32 parts of the tract from the owners 
thereof.) The third cause alleged was, that the original in- 
junction was obtained in part upon the allegations that Mi- 
chael R. Keeney, Steirs J. Keeney, John Jarrett, and John 
Thompson were in possession, and claiming to own, a part 
of the land, and that the decree did not show that the out- 
standing adverse claimants had been purchased out. The 
fourth error alleged was, that Robert Poor retained 100 
acres of the land conveyed by Edwards. (This, it appears, 
was a part of the land reserved by Edwards in the sale to 
the complainants). The fifth error alleged that the face of 
the decree showed that certain parties had reserved the 
right to cut timber forever on the land; that there was no 
evidence to show that 1000 dollars was a sufficient compen- 
sation for the privilege of cutting timber thus reserved; 
that the deeds for outstanding titles, made a part of the de- 
cree, were made to the defendant Edwards. The eighth 
error was alleged to consist in the decree stating that all 
the outstanding titles were procured in fee, except the tim- 
ber privileges. The ninth error alleged that the decree was 
erroneous in alleging that the cloud described in the sup- 
plemental bill was removed. The tenth error alleged 
error in the decree of April, 1864, because the bill was dis- 
missed before the commissioner had reported the value of 
the timber privileges. The eleventh error was alleged to be 
in dismissing the bill before the trustees had paid into court 
the 1000 dollars required.to be paid by the decree of De- 
cember, 1863. The twelfth error was not considered by 
this court. 


A great many depositions were taken in the cause; the 
court here notices all that bear upon the points determin- 
ed upon them, and a formal statement of them is unne- 
cessary. 

The defendants appealed to this court, alleging error in 
refusing to allow the bill of review to be filed, and errors 
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in the decrees of April, 1864, and December, 1863, which 
are included in the errors before given, as charged in the 
bill of review. 


Lee and Nash for the appellants. 
B. H. Smith and E. M. Stanton for the appellees. 


MaxweELL, J. The appellants purchased a tract of land 
from the appellee Edwards, and took a conveyance of the 
same with covenants of general warranty, and at the same 
time executed a deed of trust on the land to secure the pay- 
ment of the unpaid purchase money. When default was 
made in the payment of one of the installments, the purcha- 
sers obtained an injunction to restrain the trustees from 
selling the land, as they were instructed to do bythe vendor 
Edwards. After the injunction was obtained, three sup- 
plemental.bills were filed. On the 14th day of December, 
1863, the injunction was dissolved, and on the 16th day of 
April, 1864, the bill was dismissed. 

And afterwards, on the 14th day of April, 1866, the ap- 
pellants offered to file a bill to review these decrees, but the 
court refused to allow the bill to be filed on the ground that 
in its opinion there was no error in the two said decrees, or 
in either of them. 

The appellants have appealed to this court, alleging error 
in the order refusing them permission to file their bill of 
review, and also error in the decree dissolving the injunc- 
tion and dismissing their original bill. The bill of review 
proposed to be filed, alleges twelve distinct causes of error 
apparent on the face of the decrees sought to be reviewed. 
Assignment of error in the petition here claims four errors 
apparent on the face of the decrees complained of, for 
which it is claimed the bill of review ought to have been 
allowed to be filed, thus intending to abandon probably all 
the errors charged in the bill of review not here assigned 
as causes of error. Whether it was the design or not to 
abandon them, there seems to be nothing in them. And 
as to the first, second and third errors assigned here as ap- 





668 COURT OF APPEALS OF WEST VIRGINIA. 





Aug. Term, Thompson et al, vs. Edwards et al. 1869, 





parent on the face of the decrees sought to be reviewed, 
they are not errors, if errors at all, to be reached by bill of 
review. Story’s Eq. Pl., sec. 407. 

The fourth cause of error assigned is, that the cause was 
dismissed before the report of commissioner Cole came in, 
and before the trustees paid the 1000 dollarsintocourt. By 
the decree dissolving the injunction it was ordered that the 
trustee or trustees selling the land for the unpaid portion of 
the purchase money, retain the sum of 1000 dollars and pay 
the same into court, subject to the order of the court; and 
it was further ordered, that commissioner Cole state and 
report to the court an account showing the reasonable value 
of certain timber privileges mentioned in the decree. It is 
manifest that this decree left the rights of the parties unde- 
termined. It is true that the court indirectly estimated the 
value of the timber privileges at not exceeding 1000 dollars, 
and directs its commissioner to ascertain their value, and 
directs the money to be paid into court, subject to the order 
of the court, leaving it to a future order of the court to de- 
termine what is to be done with it, and what amount is to 
be abated from the purchase money on account of the tim- 
ber privileges. But the court dismissed the bill in April, 
1864, without any reference being made to the former de- 
cree, or to the rights of the parties arising under it. For 
this, there is error in the decree of April 16th, 1864, and it 
is such apparent error, that it was error in the court to 
refuse to allow the bill of review to be filed to review it, 
but for no other purpose. 

The causes of error in the decree of December 14th, 1864, 
dissolving the injunction, assigned here, are numerous, and 
will be considered in their order. 

The first cause of error assigned is, that there were no 
answers filed to the three supplemental bills, and no rnotion 
made to dissolve the injunction awarded on the 12th day 
of February, 1859, upon the supplemental bill. The read- 
ing of the order dissolving the injunction does not show 
plainly which or what injunction the motion was made to 
dissolve, but as the court dissolved both injunctions, the 

















COURT OF APPEALS OF WEST VIRGINIA. 669 





Aug. Term, Thompson et al. vs, Edwards et al. 1869. 





fair presumption is, that the motion was to dissolve both; 
but whether it was or was not, is wholly immaterial, because 
a dissolution of the injunction on the original bill would ne- 
cessarily carry with it the dissolution of the injunction 
awarded on the 12th of February, 1859, on the supplemen- 
tal bill. 

The second cause of error is that, “no answer having 
been filed to the three supplemental bills, they were taken 
for confessed and set for hearing; and at the hearing, all of: 
their allegations are to be taken and considered as true. 
They disclose the fact that there was at the time of the dis- 
solution, a serious shadow upon the title,— William H. Green 
claiming to own 15-32 parts of the land, and seeking to col- 
lect the unpaid purchase money from your orators. Ed- 
wards being a grantor with general warranty covenants, it 
was error in the court to dissolve the injunction until it was 
shown that the cloud did not exist, or that it had been re- 
moved.” 

The first supplemental bill charges that William H. 
Green had instituted a suit in the circuit court for Spottsyl- 
vania county, Virginia, claiming that the said Green is the 
equitable owner of 15-32 parts of the land sold by Edwards 
to the appellants, and attaches the money owing by them to 
Edwards on their purchase, and refers to a copy of an amen- 
ded bill filed by Green for proof of the allegation. Upon ex-. 
amination of the copy referred to, the allegation of the bill 
is not sustained. If anything is shown, it is, that Edwards 
was the owner of the entire tract of land, and not that 
Green was entitled to 15-32 parts thereof. 

The third cause of error assigned is that, “the original in- 
junction was obtained upon the allegation that Michael R. 
Keeney, Steirs J. Keeney, John Jarrett, and John Thompson, 
were in possession of a part of the land sold by Edwards, claim- 
ing and holding it as their own. It appears from the face 
of the decree that these outstanding, adverse claimants, had 
not been purchased out; it was, therefore, erroneous to dis- 
solve the injunction.” As to Michael R. Keeney, he shows 
by his own evidence that he has no interest. The answer 
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of Edwards in the general denial, denies that Steirs J. Kee- 
ney has any interest. All that the bill shows is, that he 
conveyed what interest he may have had, to Laidley & 
Brown, as trustees, to secure a certain debt, and the equity 
of redemption only would have remained inhim. Nothing 
is shown in the evidence as to his interest; and upon bill 
and answer it must be taken.that he has no claim on any 
part of the land in controversy. The answer of Edwards, 
contained also in the general denial, denies that John Jar- 
rett claims any interest in the land, and the weight of evi- 
dence is to sustain the answer. 

The proof prétty fully establishes the fact that the John 
Thompson mentioned in the bill, and in the assignment of 
error, is the William Thompson who has released all his 
claims to Edwards. 

The fourth cause of error assigned is that, “it appears 
from the deed of Robert Poor and wife, which is made part 
of the decree which dissolves the injunction, that Poor re- 
tains one hundred acres of the land conveyed by Edwards 
to your orators, with covenants of general warranty.” It 
is plain from the evidence of Alvah Hansford, Sinnett and 
F. G. Hansford, that the one hundred acres reserved by 
Poor, is the one hundred acres laid down on the Sinnett 
map, and reserved in the conveyance from Edwards to the 
appellants. 

The fifth cause of error is, that Moses W. Keeney, and 
others named, have reserved certain timber privileges on the 
land conveyed to appellants. This is a reservation that can 
be estimated in value, and the amount abated from the pur- 
chase money, as was attempted by the decree dissolving the 
injunction. 

It is claimed in the sixth cause of error assigned, that 
there is nothing in the cause to show that the sum of 1000 
dollars is a sufficient sum to compensate for the timber 
privileges reserved. How the court arrived at this amount 
does not very clearly appear, but it seems to have estimated 
that this sum was sufficient to cover the value of it, and a 
commissioner was directed to ascertain theamount. Alvah 
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Hansford, in his testimony, estimates the value of the loss 
of the land fronting on the creek, at about 500 dollars. Itis 
not very certain what land this witness is referring to, but he 
seems to be referring to the land on which the timber priv- 
ilege is reserved, and may be so understood; and if so, the 
court may very well have concluded that 1000 dollars would 
be ample to cover the value of the timber privileges re- 
served on the same land. 

There can be nothing in the seventh assignment of error, 
that the deeds were made to Edwards instead of the pur- 
chaser of the land, because Edwards had conveyed with 
general warranty. It is claimed that the decree of April 
16th, 1864, is erroneous, because the cause was dismissed 
before commissioner Cole made his report and the trustees 
paid into court the 1000 dollars as directed by the decree 
of December 14th, 1863. Both of these questions were 
considered when considering the cause of error assigned in 
the order refusing permission to file the bill of review. 

There is error then, as before stated, in the decree of 
April 16th, 1864, because the cause was dismissed before 
commissioner Cole made his report, and before the trustees 
paid into court the sum of 1000 dollars as directed by the 
decree of December 14th, 1863, and before the said money 
was disposed of by order of the court. 

Therefore, because of the error of the court below in re- 
fusing to allow the bill of review to be filed to review these 
errors in the decree of April 16th, 1864, and because of the 
errors themselves, the order of April 14th, 1866, and the 
decree of April 16th, 1864, will have to be reversed, with 
costs to the appellants, and the cause remanded for further 
proceedings to be had therein; but as the decree of April 
16th, 1864, is reversed as far as it might have been reviewed 
upon bill of review, there will be no cause to allow the 
said bill to be filed if again offered in the court below. 


The other judges concurred. 


DECREE REVERSED. 
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WHbeeling. 
Henry K. List vs. ZACHARIAH PumMpHrey ef al. 


August Term, 1869. 


1, Objection made for the first time in an appellate court comes too late, that 
an administrator de bonis non, with the will annexed, who had filed his 
bill in the court below, and upon which the cause was heard there, was 
not administrator. 


2. After a cause has been revived in the name of an administrator de bonis 
non, he assigns a judgment, which is the subject matter of the suit, to an- 
other, and the suit proceeds in the name of the administrator de bonis 
non, Without making the assignee a party. HELD: 


That the cause might so proceed until final decree. 


3. Where a suit is brought to enforce a judgment lien, and is revived in 
the name of an administrator de bonis non, who subsequently assigns the 
judgment to another, and the suit proceeds in the name of the adminis- 
trator de bonis non, and it is charged in the answer of a defendant that a 
party other than the assignee of such administrator, had become the owner 
of the judgment, and that it had been paid off and satisfied to him, it 
becomes necessary for the assignee to file a supplemental bill, and it is 
error in the court to refuse to permit him to do so. 


Zachariah Pumphrey was indebted by bond to Beall 
Pumphrey, long prior to 1836, and in January, 1838, he 
purchased, by contract in writing, of John A. Good, about 
150 acres of land in Ohio and Marshall counties, for 2000 
dollars. He borrowed money to make the first payment, 
which his sons, William R. and George W. Humphrey, had 
to pay afterwards. In 1840, Zachariah Pumphrey conveyed 
his property by written contract to his sons, William R. 
Pumphrey and Nimrod Pumphrey, which contract was only 
executed by said Zachariah and William R. Pumphrey, in 
consideration that that they should finish paying for said 
land and repay William R. Pumphrey the money that he had 
paid, which William R. and George W. Pumphrey repaid. 
In 1842, as appears by the testimony recently taken in the 
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cause, Zachariah Pumphrey obtained a legacy of 1000 dol- 
lars from his father, and he assigned the same to William 
R. Pumphrey and George W. Pumphrey, in consideration 
of which they conveyed to their father 50 acres of the land, 
containing the spring and the improvements. Suit at law 
was afterwards brought by Isaac M. Pumphrey, executor of 
Beall Pumphrey, deceased, on the bond of 400 dollars 
against Zachariah Pumphrey; and at the fall term, 1845, of 
the circuit superior court of law and chancery for Ohio 
county, judgment was obtained for 400 dollars, with interest 
from the ist of April, 1818, till paid, and costs. A fieri fa- 
cias issued thereon, and was returned “no property found.” 
A bill was afterwards filed in that court to obtain satisfac- 
tion of that judgment from the real estate of Zachariah 
Pumphrey, viz: Lot 192 in the city of Wheeling, upon 
which there were a large number of liens. Upon the an- 
swer of Reasin Pumphrey, the lot in Wheeling was given 
up, and subsequently all of the tract of land except the 50 
acres aforesaid. The cause was pending in court until 1863, 
when Isaac N. Pumphrey died, and in the fall of that year 
Daniel C. List was appointed administrator de bonis non, with 
the will annexed, and qualified as such. Afterwards the 
said Daniel C. List, administrator as aforesaid, assigned said 
judgment, the suit, and any lien obtained by the judgment, 
to Henry K. List, with authority to use said administrator’s 
name in the further proceedings thereof. Since the assign- 
ment all the testimony in the case was taken. The said 
Henry K. List, proceeding in the name of Daniel C. List, 
the administrator, in December, 1863, filed a bill of supple- 
ment, amendment and revivor, in the name of said admin- 
istrator. In 1864, Zachariah Pumphrey filed his answer, 
alleging that said Henry K. List had purchased said judg- 
ment and sold it to George W. Pumphrey, and that he 
(Zachariah) had an account against said George W., of some 
20 years standing, principally for the use and occupation of 
the land. After the filing of this answer, testimony was ta- 
ken by both parties in full. 

At the December term, 1868, the said Henry K. List 

VoL. III. 43 
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moved the court to permit him to file his bill in the nature 
of an original bill, a bill of revivor and amendment, in which 
Zachariah Pumphrey, George W. Pumpbrey, Daniel C. List 
as administrator of Beall Pumphrey, and Benjamin Sprin- 
ger, who had acquired a mortgage on said land, were made 
parties defendants. The court refused to allow said bill to 
be filed, ordered the cause to-a hearing, and dismissed the 
cause. From which decree of the court, the said Henry K. 
List appealed to this court. 





































Peck for the plaintiff in error. 
Wheat and Forbes for the defendants in error. 


Maxwe.t, J. Daniel C. List, as administrator de bonis 
non, with the will annexed of Beall Pumphrey, deceased, 
was allowed by the court below to file a bill of revivor. It 
is now objected, for the first time, that he was not such ad- 
ministrator in fact. As the cause was allowed to proceed 
in his name, as such administrator, it is too late now to 
make the objection. 

After the cause was revived, the said administrator de 
bonis non, assigned the judgment, which was the subject 
matter of the suit, to one Henry K. List, and the suit pro- 
ceeded in the name of the new administrator without the 
said Henry K. List being made a party, and might have so 
proceeded until final decree. Story’s Eq. Pl., sec. 156; 1 
Story’s Eq. Jur., sec. 406; Cook vs. Mancius, 6 Johns. Ch. 
R., 93; Bishop of Winchester vs. Paine, 11 Ves., 194; 2 Sto- 
ry’s Eq. Jur., sec. 908; Murry vs. Barlow, 1 Johns. Ch. R., 
577; Hoxie vs. Carr, 1 Sumner, 1738. 

But the defendant Z. Pumphrey charged in his answer 
that one George W. Pumphrey had become the owner of 
the judgment, and that the same had been paid off and sat- 
isfied to him, and thereby made it necessary for the said 
Henry K. List to file a supplementary bill. 2 Story’s Eq. 
Ju., sec. 908; Story’s Eq. Pl., sec. 156. 

The assignee, Henry K. List, at the January term, 1868, 
offered to file his original bill in the nature of a supplemen- 
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tary bill, called by him “Bill of revivor and supplement,” 
but the court refused to allow the bill to be filed, and dis- 
missed the cause. In this I think the courterred. Story’s 
Kq. Pl., sec. 348; Foster vs. Deacon, 6 Maddock’s R., 59. 

For the error in refusing to allow the said Henry K. List 
to file the said supplemental bill, the decree complained of 
will have to be reversed, with costs, and the cause remand- 
ed with leave to file the said supplemental bill, if again 
offered. 


Judge Berkshire concurred, and President Brown con- 
curred in reversing, but not in the opinion. 


DECREE REVERSED. 
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Wheeling. 


*Absent, BERKSHIRE, J. 


ANDREW McDona.p ef al. vs. GeorGe W. McDonatp. 
Idem. vs. JAMES L. CAMPBELL. 


August Term, 1869. 


1. It is error to render a decree at a term which begins before the period of 
one month has expired from the due execution of an order of publica- 
tion. Code of Virginia, 1860, chap. 170, sec. 11. 


to 


. It is error to render a decree against infants without a guardian ad litem 
having been appointed. And it cannot be presumed that such guardian 
was appointed, in the absence of proof that the records were lost or de- 
stroyed. 


a 


At a special term of court, any civil cause may be tried which could law- 
fully have been, but was not tried at the last preceding (regular) term 
which was or should have been held. Code of Va., 1860, ch. 158, 2 33. 


Robert McDonald, of Berkeley county, died testate in 
1859, leaving a tract of land of about 121 acres in that county, 
devised to his brother Andrew McDonald for life, and then 
to his nephew Robert McDonald, son of Andrew McDonald, 
in fee, subject to the dower of the testator’s widow. : 

The devisees both died before the testator. The will was 
proven and admitted to record; it contained a residuary 
clause devising his estate to his brothers and sisters, share 
and share alike. 

George W. McDonald, a brother of the testator, filed a 
bill in J uly, 1860, asking a partition of the land, and if not 
susceptible thereof, a sale of the same. He made the re- 
maining brothers and sisters parties defendant, some of 
whom were alleged to be unknown, and others were desig- 





*These causes were heard at the July Term, _ Judge Berkshire wat 
not a member of the court at that time. See page 1. 
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nated in the subpeena and order of publication as infant de- 
fendants, and they were alleged to be greatly scattered over 
the State and in the Western States. It does not appear 
from the record that auy guardians ad litem were appointed; 
no answers were filed to the bill, and it was taken for con- 
fessed. The court, on the 4th day of October, 1860, ordered 
a sale of the land, which was made in December, 1860. The 
proceedings of the November term, 1865, show that the 
sale was then reported, from which it appears that one James 
LL. Campbell, being the highest bidder, became the purcha- 
ser, at the price of 37 dollars per acre. The report does 
not seem to have been acted on at this term. At the De- 
cember term, 1865—which was a special term—the court 
confirmed the report of sale, at the instance of the yf&rcha- 
ser, and ordered a deed to be made to him. This latter 
decree also referred the cause to a master to report the 
amount of money in the hands of the commissioner who 
made the sale, for distribution. 

In Mareh, 1866, Andrew McDonald, Angelina McDonald, 
and Benjamin Walker, who were designated as -infant de; 
fendants in the subpoena and order of publication, and who 
had since become of age, filed their petition in the circuit 
court, asking that the decrees heretofore had in the cause 
be set aside, because the decree of sale was had before the 
cause was properly matured against the adult defendants, 
and many [naming them] of those who ought to have been 
defendants and who were infants at the institution of the 
suit and the date of the decree; and because no guardians 
ad litem had been appointed for the infant defendants; and 
because the land was sold at an inadequate price, and for 
several other reasons which it is perhaps unnecessary to state 
here, as this court did not consider them. 

The order of publication against the absent defendants 
in the original suit, was taken out at the June rules, 1860, 
and the certificate of its publication and posting is dated 
September 15th, 1860, and the decree of sale was had on 
the 4th of October following—less than one month after 
the due execution of the order. 
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Several depositions were taken to prove the allegations 
of the petition. The court, on the 6th of December, 1867, 
dismissed the petition. 

The petitioners appealed to this court, alleging that there 
was error, as follows: 

“Ist. In the decree of the 4th of October, 1860, as the 
cause was not then matured for a decree against the adult 
defendants, and no guardians ad litem had been appointed 
for the infant defendants. 

“‘9d. In the decree of the 13th of December, 1865, as the 
said decree was rendered at a special term of the circuit court, 
having no rightful jurisdiction over the case. 

“3d. In the decree of the 6th of December, 1867, in dis- 
missiife the petition for rehearing.” 

The cause of McDonald et al. vs. Campbell, heard with this 
cause, was upon an injunction obtained by Campbell, the 
purchaser of the land, against the petitioners, to restrain 
them from prosecuting their petition, and was obtained in 
April, 1867. It alleged, among other things, that the records 
and chancery order book containing the proceedings in the 
cause of McDonald vs. McDonald et al., were lost during the 
late rebellion, and that if they could be found that they 
would disclose the fact that guardians ad litem had been ap- 
pointed, and that all the proper parties were before the court; 
but there was no proof to sustain the allegation. 

‘The injunction was perpetuated by the court below, at 
the same time the petition was dismissed in the other case. 
The petitioners appealed from the order perpetuating the 
injunction. 


Charles J. Faulkner for the appellants. 
Stanton ¢ Allison for the appellees. 


Brown, President, delivered the opinion of the court. 
There is error in the decree of the 4th of October, 1860: 
1st. Because the period of one month allowed by law for 

the defendants to appear, after the execution of the order 

of publication, had not expired before the first day of the 
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September term of the court at which that decree was ren- 
dered. Higginbotham vs. Rohrbough, 3 W. Va., 266. 

2d. Because it is against infants without a guardian ad 
litem, and it cannot be presumed that any such guardian 
was appointed, in the absence of proof that the records 
were lost or destroyed. 

The objection to the decree of the 13th of December, 
1865, as being without authority because rendered at a spe- 
cial term of the court, instead of a regular term, is not 
well taken, because by the statute,—Code of Virginia, 1860, 
chapter 158, section 33,—any civil cause might be tried 
which could lawfully have been, but was not tried at the 
last preceding (regular) term, that was or should have been 
held. The regular term that should have been held on the 
16th of October, 1865, would have had the right to have 
tried the cause and confirmed the said sale; and the statute 
is, that the special term may do that which might have 
been lawfully done, but was not done, at the preceding reg- 
ular term. 

There was error in the decree of the 6th of December, 
1867, in dismissing the petition to sail and rehear both of 
said preceding decrees. 

Bevause of the error in those decrees as above stated, the 
said decrees, therefore, of October 4th, 1860, of December 
13th, 1865, and of December 6th, 1867, will have to be re- 
versed, with costs to the appellants, and the cause remanded 
for further proceedings to be had therein, in the court be- 
low. 


This case—McDonald et al. vs. Cumpbell,—was dependent 
on the case of McDonald and others vs. George McDonald, 
was heard in connection with that case, and must stand or 
fall with it. That having been reversed, this must be also, 
with costs to the appellants, the injunction dissolved, and 
the bill dismissed. 


DECREES REVERSED. 
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WAbeeling. 


Absent, BERKSHIRE, J.* 


Levi Low vs. JoNATHAN M. Heck et al. 
August Term, 1869. 


1. L. files a bill in chancery on a written contract with H., and alleges that 
H. had not paid him the whole amount of 1000 dollars specified in the 
contract, but admits that 566 dollars of the same were paid. Hz. files his 
answer, and alleges that the whole 1000 dollars were paid, but only shows 
the payment of other sums than those admitted in the bill, reducing the 
amount of the 1000 dollars remaining unpaid to 104 dollars, which he 
fails to show were paid. HeEtp: 


That the allegation in the answer, that the whole amount was paid, is 
not conclusive of the payment of the same, where it appears by 
the vouchers filed with the answer that the whole amount was 
not paid. And where a cause is heard upon such bill and answer 
only, it is error in the court below to dismiss the bill, without pro- 
viding for the payment of the 104 dollars for which there were no 
vouchers. 


2. L., by’ written contract, sells to H. his mill property, for Iowa lands. H. 
agrees to deliver to L. the patents for the Iowa lands, some of which the 
contract states had issued, and the others were to issue. HELD: 


That H., on a bill filed by L. to enforce the contract, ought to be re- 
quired to show that patents had issued for the lands, and to be re- 
quired to deliver them to L.; that even an averment by H. in his 
answer, that the patents had been issued, would not be sufficient, 
without proof of the issuing of the same. 


In April, 1867, Levi Low filed his bill in the circuit court 
of Monongalia county, against Jonathan M. Heck and oth- 
ers, for the purpose of recovering a balance due Low ona 
contract for the sale of what is known as the “Low Mill 
property,” situated in the county of Monongalia. Heck 
being a non resident, an attachment was issued in the cause 





* He had been counsel in the cause below. 
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and was levied on certain real estate alleged to belong to 
Heck, and was also served upon certain parties defendant 
alleged to be indebted to him. It appears from the Dill 
that on the 26th of February, 1858, Low was the owner of 
the mill property aforesaid, and that at that date, he and 
Heck made, signed, sealed and delivered a contract for the 
sale of the mill property and land attached, by which Low 
sold to Ileck the property, which was to pass to the posses- 
sion of Heck at the time named in the contract, at which 
time the possession thereof did pass to Heck. In conside- 
ration of which, Heck agreed and bound himself to convey 
to Low, with covenants of general warranty, 800 acres of 
land in Audubon county, Iowa, valued at 8,000 dollars in 
gross; the land being described by registered certificates, 
tor which Heck had not then received patents, but which 
he agreed to convey to Low, by the 10th of March, 1858, 
and also bound himself to deliver to Low patents for the 
800 acres of land, when received. It was further agreed 
that in the event Heck should not receive patents for any 
of the tracts of lands, that he should replace such tracts 
with an equal number of acres of equal value. Heck also, 
in further consideration for the property, bound himself to 
pay Low the sum of 2,000 dollars,—1,000 dollarsin cash— 
375 dollars of which was paid down, and the residue was to 
be paid by the 10th of March, 1858—and the remaining 
1,000 dollars to be paid in good paper, to be regularly as- 
signed by the proper persons and Heck, to Low, and 
which was to be delivered to Low by the 10th of March, 
1858; and in further consideration of the property, Heck 
bound himself to purchase of Low, within two years and 
six month from the date of the contract, 150 acres of the 
Towa land, to be selected by Low out of the whole land so 
sold—provided that it lay in one body—in case Low elected 
to sell the same to Heck within that time; and in case Low 
did so elect, he was to give Heck six months previous no- 
tice of the election. Heck also bound himself to be liable 
to Low for any of the notes, so assigned, that could not be 
made in a reasonable time, and in case one-half the money 
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due by the notes aforesaid should not be paid by the Ist of 
April, 1858, Heck bound himself to pay one-half of the 
whole of such notes to Low, by the 10th of April, 1858. 
Low bound himself to make to Heck a general warranty 
deed for the mill property, so soon as the residue of the 
cash payment of 1,000 dollars was paid; that the residue 
of the cash payment was paid to Low; that he delivered 
the possession of the Mill property on the 10th or 11th of 
March, 1858, to Heck, and made him a general warranty 
deed therefor, which he accepted. Low also bought of 
Heck, 80 acres more of land in Iowa, and paid him there- 
for, for which Heck had received no patent, but agreed to 
obtain it the same as for the other lands. The bill also al- 
leges that Heck never assigned and delivered to Low the 
notes mentioned in the contract, or any part thereof, and 
never paid him thereon, except as follows: 300 dollars at 
the Fairmont bank; 166 dollars paid to Nathan Summers; 
100 dollars cash paid per Davidson—making 566 dollars,— 
and leaving a balance due Low of 434 dollars on said 1,000 
dollars to be paid in notes, with interest thereon from the 26th 
of February, 1858; and that patents never issued to Heck for 
360 acres of the Lowa land, and that Low did not know 
that Heck had any claim or right to expect patents for the 
860 acres of land, or any part thereof, and that Heck was 
taaking no efforts to obtain the patents, and that he never 
delivered any patents to Low, for any of the Iowa lands, 
according to contract; that within the two-and-a-half years 
from the date of the contract, Low elected to sell to Heck 
150 acres of the Iowa land, and that he gave Heck notice 
thereof six months previous to the expiration of said two- 
and-a-half years, and that the same was selected out of the 
whole of said lands; and that he demanded that Heck 
should take it and pay for it, according to his contract; that 
the 150 acres, at the price of 10 dollars per acre, amounted to 
the sum of 1500 dollars; that 70 acres of the 150 acres were 
embraced in the 360 acres of unpatented land, which left 
290 acres of the 360—which, at 10 dollars per acre, the 
price paid to Heck, made the sum of 2,900 dollars, which 
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should bear interest from the 26th of February, 1858—all of 
which made the claim of Low against Heck 4,834 dollars, 
exclusive of interest. 

Answers were made to the bill of Low, by the defen- 
dants Jonathan M. Heck, Philip H. Keck, Richard B. Carr, 
and Martin B. Callendine, (the latter three were garnishees), 
and the cause came on to be heard at the February term, 
1868, of the circuit court of the county of Monongalia, and 
was heard on the bill, answers aforesaid and exhibits, and 
the court decreed that Low’s bill be dismissed, with costs; 
from which decree Low appealed to this court, and as- 
signed as error to the dismission of his bill by the circuit 
court: 

That said court ought to have referred said cause to one 
of its commissioners, instead of dismissing the bill, to in- 
quire what part of the 1,000 dollars which Heck was to.pay 
Low in notes, by the contract, had been paid, and what part 
had not been paid. 

That the court should have compelled Heck to produce 
and file the patents for the Iowa land, or at least to have 
required him to prove, by proper testimony, that patents 
had issued therefor, and on failure to do so, the court should 
have decreed against Heck, at the rate of 10 dollars per 
acre, for such lands as he failed to show patents for, with 
interest from the date of the contract of sale; or the court 
should have referred the cause to a commissioner, with in- 
structions to inquire and report for what part of the lands 
patents had issued to Heck, and for what part patents had 
not issued, with instructions to the commissioner to report 
so much of the lands unpatented as Heck failed to produce 
patents for. 


A. F, Haymond for the appellant. 
P. H. Keck for the appellees. 


MaxweELL, J. The appellant claims that the court below 
erred in dismissing his bill, because the court ought to have 
directed a reference to inquire what part of the 1,000 dol- 
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lars which the defendant Heck was to pay appellant in notes 
had been paid; and because the court should have com- 
pelled defendant Heck to produce and file the patents for 
the Iowa lands, or at least should have required him to 
prove that patents had issued therefor. The contract shows 
that 1,000 dollars of the purchase money was to be paid in 
certain notes at a certain time, and the bill charges that the 
said notes were not paid according to the contract, or at any 
other time, but that Heck paid afterwards, at different 
times, in money, all of the said 1,000 dollars except 434 
dollars. 

The answer of Heck avers that all of the said sum was 
paid, and shows the payment of 290 dollars at one time, 40 
dollars at another, in addition to what is admitted in the 
bill, and leaving a balance unaccounted for of 104 dollars. 
It is insisted here in argument for the appellees, that the al- 
legation in the answer of payment of the entire balance, is 
conclusive of the payment. Such an assumption is unten- 
able. The sum of 104 dollars, at least, is plainly due the 
appellant on bill and answer, and it was error to dismiss 
the bill without providing for its payment. 

A sufficiently reasonable time having intervened, the ap- 
pellant, under the terms of the contract, is entitled to have 
the patents for the 800 acres of Lowa land delivered to him, 
but the frame of the bill is not sufficient for that purpose; 
but according to the frame of the bill the defendant Heck 
ought to have been required to show that patents had issued 
-for that portion of the land for which it is not admitted in 
the bill that they have issued. The answer of the defen- 
dant is not sufficient for this purpose, even if it contained 
an averment, as it does not, that patents have issued. 

I think the decree complained of ought to be reversed, 
with costs to the appellant, and the cause remanded for fur- 
ther proceedings to be had therein. 


The President concurred. 


DECREE REVERSED. 
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GAdeeling, 
*Absent, HarRIson J. 


ADAM S. Bates vs. THE State. 
July Term, 1868. 


1, Larceny may be committed of property used for gaming purposes, 


2. A case in which a new trial was properly refused, asked on the ground of 
newly discovered corroborative evidence. 


Adam S. Bales was indicted by the grand jury of the 
county of Berkeley, at the September term, 1867, for the 
larceny of three hundred and thirty-nine ivory checks of 
the value of twenty-five cents each, of the goods and chat- 
tels of Robert D. Chambers. He was found guilty at the 
same term, and his term of imprisonment fixed at one year 
in the penitentiary. A motion was made by the defendant 
for a new trial, which was continued to the January term, 
1868, when it was overruled and the prisoner sentenced. 

The principal point on which the case was decided here 
was, whether larceny could be committed of property used 
for gambling purposes—the evidence adduced showing that 
the checks were used in playing the game of poker. 

The defendant below filed an affidavit on a motion for a 
new trial, to show that he was not aware that there existed 
any testimony to corroborate a witness on a branch of his 
defense, viz: that he bought the checks from one Smith; 
that the testimony of the witness who testified to this fact, 
was assailed by evidence tending to impeach her veracity; 
that he probably would not have summoned the witnesses 





* See page 1. 
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who would have corroborated this statement, as he was 
under an impression, which he learned was erroneous, that 
they could not be sworn on account of their age. This af- 
fidavit was accompanied by that of two persons—his nephew 
and niece—who were inmates of his family at the time of 
the committing of the alleged offense, aged respectively 11 
and 12 years, who corroborated the testimony before men- 
tioned, of the purchase of the checks. 

There was a further error assigned in the petition that, 
there was no proof that the intrinsic value of the checks was 
proven to be 20 dollars, and therefore the offense could not 
be grand larceny, but the record showed that it was proven 
on the trial that whilst they were used to represent differ- 
ent sums in games, or for the purpose of change at the bar of 
the owners saloon, they could not be bought at the manu- 
factures for less than 25 cents apiece. 


C. J. Faulkner for the prisoner. 


Attorney-General Melvin for the State. 


I. The articles named in the indictment are used frequent- 
ly for legitimate purposes. And if not so used, they would 
still be the subject of larceny. Com. vs. Rourke, 10 Cush., 
397; 9 Gray, 139. 


Il. The intrinsic value was shown to have been over 20 
dollars. 


III. There was no error in excluding the testimony of Dr. 
Gehring. It was simply cumulative, and its admission 
would have tended to protract the trial indefinitely. Besides, 
the order of the proof is wholly within the discretion of the 
presiding judge. Ray vs. Smith, 9 Gray, 141. 

IV. The motion for a new trial, on the ground of after-dis- 
covered testimony, was properly overruled. 

As to the children: The newly discovered testimony is 
such as reasonable diligence would have discovered before 
trial; and, besides, is merely cumulative. Z'’hompson’s case, 8 
Grat., 637. 
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As to Ellen Ward: Impeaching testimony will not serve 
to re-open a case. 8 Grat., 637. She herself stood im- 
peached, and being unworthy of credit, no different result 
would be reached on a second trial. 18 Johns., 489. 


Brown, President, delivered the opinion of the court. 

Adam S. Bales was convicted of grand larceny for steal- 
ing three hundred and thirty ivory checks, of the value of 
twenty-five cents each. On the trial these checks were 
proved to have been kept by the owner at his saloon, for 
gambling purposes, and were so used in playing the game 
of poker. 

The prisoner assigns for error, ‘‘ That the offence of lar- 
ceny cannot be committed by taking and carrying away ar- 
ticles manufactured for and used for the purpose of gamb- 
ling.” Alleging that “the law does not recognize them as 
property, over which its protection is to be extended. The 
statute expressly authorizes a search warrant to be issued 
for the seizure of such articles, wherever found, subject 
to the jurisdiction of the justice, and orders them to be 
burned.” 

The important question therefore, is, whether these 
checks, kept and used for gambling contrary to the statute, 
can be the subject of larceny? That they could not have 
been recovered by action, is clear on the general principle 
that no court would lend its aid to the guilty keeper or 
owner to recover his illegal articles. And the case of 
Spaulding vs. Preston, 21 Vt., 10, is directly in point. But 
still, the question recurs, whether larceny can be committed 
of such prohibited things. And, to hold that it could not, 
would be to run the hazard of encouraging larceny by dis- 
couraging gaming. 

The law punishes gaming and the keeping for gaming 
purposes articles of like character with those mentioned, 
and provides the mode of seizing and destroying them by 
the hand of an officer and the order of the magistrate. And 
it is perhaps more politic that resort be had to the mode 
prescribed by law for that purpose, than to encourage a re- 








688 COURT OF APPEALS OF WEST VIRGINIA. 





Aug. Term, Bales vs. The State. "1868, 





sort to theft for discouraging gambling. The cases cited 
from Massachusetts, where the subject was twice fully con- 
sidered, take this view of it. Commonwealth vs. Coffe, 9 
Gray, 137; Com. vs. Rourke, 10 Cush., 397; Ward vs. Peo- 
ple, 3 Hill, 396. 

I think, therefore, that this objection of the prisoner 
must be overruled. : 

There is nothing in the affidavits filed, or other objections 
to the verdict, to warrant the court in setting aside the ver- 
dict and awarding a new trial. There was, therefore, no 
error in the judgment of the circuit court, and the same 
must be affirmed with costs. 






JUDGMENT AFFIRMED. 








COURT OF APPEALS OF WEST VIRGINIA. 689 





Jan’y Term, Stofer vs, The State. 1869. 





CHAbeeling. 


Danie. A. SToFER vs. THE STATE OF WEST VIRGINIA. 
January Term, 1869. 


1. Where it is charged in an indictment for perjury that the oath was admin- 
istered in the circuit court of a certain county holden by a certain judge, 
and that the court had competent authority to administer the oath, it is 
sufficiently charged that the court had competent authority to adminis- 
ter it. 


2. If the proceeding be ex parte, it is sufficiently charged as material if it be 
averred that “it then and there became material to him,” the defendant, 
to take the oath. 


3. Although it is sufficient in certain cases to charge the offense in the lan- 
guage of the act creating it, yet as the terms of the statute enacting the 
“attorneys’ test oath” are generic, and embrace every species of each par- 
ticular class of offenses described in the oath, it is indispensable that the 
facts and circumstances constituting the offense, such as time, (when it is 
of the essence of the offense) place, manner and occasion of committing 
it, should be set forth in an indictment for perjury under the statute, with 
such certainty and particularity as to give the accused reasonable notice 
of what he is required to meet and defend himself against, and also to 
enable him in case he should be subsequently proceeded against for the 
same offense, to plead the former conviction or acquittal in bar of the 
proceeding. 


The indictment in this case, which was found in June, 
1867, is as follows: ‘‘The jurors of the State of West Virgi- 
nia in and for the body of the county of Pocahontas, and 
now attending the said court, upon their oath present, that 
on the 3d day of June, 1867, in the said county, and at the 
circuit court held for the said county, at the court house 
thereof, on the 8d day of June, 1867, by Nathaniel Harri- 
son, judge of the said court, one Daniel A. Stofer applied 
to the said court for admission to practice therein, as an at- 


VoL. Itt. 44 
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torney at law, and the Legislature of West Virginia having, 
by an act entitled an act in relation to the oaths of attor- 
neys at law, passed February, 14th, 1866, prescribed that 
no attorney at law shall be allowed to practice in any court, 
or before any justice or board of supervisors of this State, 
after the passage of this act, until he shall take in the court 
in which he proposes to practice, in addition to the oaths 
required by law, the following oath: 

«¢7, (A. B.) do solemnly swear that I have not, since the 
twentieth day of June, eighteen hundred and sixty-three, 
borne arms against the United States, nor against the State 
of West Virginia; that I have voluntarily given no aid or 
comfort to persons engaged in armed hostility thereto, by 
countenancing, counselling or encouraging them in the 
same; that I have not sought, accepted nor attempted to 
exercise the functions of any office, whatever, under any 
authority in hostility to the United States, or the State of 
West Virginia; that I have not yielded a voluntary support 
to any pretended government, authority, power, or consti- 
tution, within the United States, hostile or inimical thereto; 
and that I take this obligation freely, without any mental 
reservation or purpose of evasion.’ 

“Tt then, and there, became material, to the said Daniel 
A. Stofer, to take, in addition to the oaths before required 
by law, the oath so specially prescribed by the act of Feb- 
ruary 14th, 1866, aforesaid, and that, thereupon, the said 
Daniel A. Stofer, and in said county,in open court, the said 
court having then and there authority to administer the 
said oath, did falsely, wilfully, and corruptly, depose and 
swear as follows: 

**¢T, Daniel A. Stofer, do solemnly swear that I have not, 
since the twentieth day of June, eighteen hundred and six- 
ty-three, borne arms against the United States, nor the 
State of West Virginia; that I have voluntarily given no 
aid or comfort to persons engaged in armed hostility there- 

‘to, by countenancing, counselling or encouraging them in 
the same; that I have not sought, accepted nor attempted 
to exercise the functions of any office, whatever, under any 
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authority in hostility to the United States, or to the State of 
West Virginia; that I have not yielded a voluntary support 
to any pretended government, authority, power or consti- 
tution within the United States, hostile or inimical thereto; 
and that I take this obligation freely, without any mental 
reservation or purpose of evasion.’ 

‘‘ Whereas, in truth and in fact, the said Daniel A. Stofer 
had, since the twentieth day of June, eighteen hundred and 
sixty-three, borne arms against the United States, and the 
State of West Virginia; had voluntarily given aid and com- 
fort to persons engaged in armed hostility, thereto, by coun- 
tenancing, counselling and encouraging them in the same; 
had sought, accepted and attempted to exercise the func- 
tions of office under authority in hostility to the United 
States, and to the State of West Virginia; had yielded a 
voluntary support to a pretended government, authority, 
power and constitution within the United States, hostile or 
inimical thereto; whereby the said Daniel A. Stofer did 
then, and there, willfully and corruptly, swear falsely, and 
commit willful and corrupt perjury, against the peace and 
dignity of the State of West Virginia.” 

The case was tried on the plea of not guilty, and the jury 
found against the defendant, who moved in arrest of judg- 
ment, because the indictment was not sufficient in law; but 
the court refused to arrest, whereupon he excepted. 


Boggess for the plaintiff in error. 
Attorney General Melvin for the State. 


Berksuire£, J. The plaintiff in error was indicted, tried 
and convicted of perjury in the circuit court of Pocahontas 
county. 

There was no defence or motion to quash the indictment, 
but the plaintiff in error defended himself under the plea 
of not guilty. After verdict, however, he made a motion 
in arrest of judgment, upon the ground of the insufficiency 
of the indictment; which motion was overruled, and this 
ruling constitutes the first assignment of error. 
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Various objections were urged against the indictment in 
the argument here. It was insisted that it is defective in 
not averring that the court, in which the oath, constituting 
the perjury, was taken, had competent authority to admin- 
ister it. 

The indictment charges that, “on the 8d day of June, 
1867, in said county (of Pocahontas), and at a circuit court, 
held for said county at the court house thereof, on the 3rd 
day of June, 1867 by Nathaniel Harrison, judge of said 
court, one Daniel A. Stofer applied to said court for admis- 
sion to practice therein as an attorney at law, and the legis- 
lature having passed the act of the 14th of February, 1866, 
prescribing that no attorney at law shall be allowed to prac- 
tice in any court,” &c.; describing the attorney’s “ test 
oath,” which is set out in haec verba. And it is then aver- 
red that it then and there became material to the said Daniel 
A. Stofer to take said oath in addition to the oaths required 
by prior laws, and that thereupon he, in said county, in open 
court, the said court having then and there authority to ad- 
minister said oath, &c. * 

Now, as this court judicially knows that the only court 
that could be legally held in Pocahontas county on the 3d 
day of June, 1867, was the circuit court, and that Nathaniel 
Harrison was judge thereof, I think it does satisfactorily 
appear in the indictment that the oath described in it was 
taken in said circuit court, and if so, it is expressly averred 
that it had competent authority to administer it. 

It was also objected that there was no sufficient aver- 
ment of the materiality of the oath so taken. As the pro- 
ceeding was ex parte, and no other party to it than the 
plaintiff in error, and consequently no other person direct- 
ly interested in it, I think the averment that “it then and 
there became material to him” (the plaintiff in error) to 
take said oath is sufficient; especially under a motion in 
arrest of judgment. 

It was also insisted that the indictment is defective in 
form and substance in failing to charge the offence with 
sufficient particularity to give the defendant notice of the 
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particular offence against which he was required to defend 
himself. 

The indictment after setting out in full the test oath, 
which it avers the defendant had falsely, willfully and cor- 
ruptly deposed to, proceeds to assign the perjury by nega- 
tiving the oath so taken in the precise language of the oath, 
as follows: ‘* Whereas, in truth and in fact the said Daniel 
A. Stofer had, since the twentieth day of June, eighteen 
hundred and sixty-three, borne arms against the United 
States and the State of West Virginia,” and so on to the 
end of the oath. 

It will be seen, therefore, that the offence in this case is 
charged in the exact language of the statute, and the ques- 
tion is, whether in a case of this grave character it is suffi- 
cient. 

Tested by the ordinary rules of criminal pleadings, it 
seems to me, it is clearly insufficient. For although it may 
be sufficient, in certain cases, to charge the offence in the 
words of the act declaring it, yet as the terms of the statute 
describing the offence in this case are generic, and embrace 
every species of each particular class of offences described 
in the oath, it is, according to the inflexible rule in all 
such cases, indispensable that all the facts and cirecumstan- 
ces constituting the offence, such as time (when it is of the 
essence of the offence) place, manner and occasion of com- 
mitting it, should be set forth in the indictment with such 
certainty and particularity as to give the accused reasonable 
notice of what he is required to meet and defend himself 
against; and also to enable him, in case he should be sub- 
sequently proceeded against for the same offence, to plead 
the former conviction or acquittal in bar of the proceed- 
ings. 

This, it is manifest, the defendant in the case could not 
do; and for this reason, I think the indictment is fatally 
defective, and is not, as it was claimed in the argument, 
cured by the statute of jeofails. 1 Arch’d, 87, and note1; 2 
Chitty’s Crim. Law, 311; Parkinson vs. Fhe State, 2 W. VY. 
R. 589. 
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The second error assigned relating to the validity of the 
law on which the indictment is founded I do not propose to 
consider, as the decision on other grounds is final, and the 
same question is before us in other cases to be determined 
at the present term of this court. 

As to the third and last error assigned, I do not think 
the court erred in overruling: the motion for a new trial 
upon any and all the grounds stated in the bill of excep- 
tions taken for overruling the motion. 

The judgment’of the circuit court must be reversed and 
arrested. 


The other judges concurred. 


JUDGMENT REVERSED, 
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Wbeeling. 
WiuraM Freprick vs. Tue State. 


January Term, 1869. 


1, An offense is sufficiently charged in the language of the statute, when in 
an indictment for grand larceny the articles stolen, which are not techni- 
cally bank notes, but are embraced under the terms, writings and papers 
of value found in the statute, are described by the name and designation 
by which they are usually understood and known in the country, and 
the value properly averred, so that the accused has full notice of the 
charges against which he is required to defend himself. 


2. The confessions of the accused, made under inducements, to officers in whose 
custody he was at the time, or others having authority over him, are not 
to be excluded on the trial when the confession is accompanied with the 
surrender and restoration of the stolen property. 


William Fredrick was, on the 2d day of March, 1869, in- 
dicted in the circuit court of Ohio county, for grand larceny. 
The indictment contained three counts, which were in sub- 
stance as follows: 


1st. That William Fredrick, on the 18th day of Decem- 
ber, A. D., 1868, feloniously did steal, take and carry away 
four legal tender notes of the United States of America for 
the payment of divers sums of money, in the whole amount- 
ing to the sum of, and of the value of forty dollars; also 
one national currency note, payable to bearer at the First 
National Bank of Newport, for the payment of and of the 
value of ten dollars; also divers bank notes the number and 
character of which are unknown, for the payment of divers 
sums of money amounting to the sum of and of the value 
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of ten dollars—and all, in the aggregate, amounting to the 
sum of sixty dollars. 

2d. That the said William Fredrick, on the day and year 
aforesaid, feloniously did steal, take and carry away divers, 
to wit: four other legal tender notes of the United States 
of America, each one thereof for the payment of and of the 
value of ten dollars, each current of the United States, and 
amounting to the sum of forty dollars; also one National 
currency note on the First National Bank of Newport, for 
the payment-of and of the value of ten dollars, amounting 
in the aggregate to the sum of fifty dollars. 


3d. That the said William Fredrick, on the day and year 
aforesaid, feloniously did steal, take and carry away divers, 
to wit: four United States notes, commonly called green- 
backs, and payable to bearer, for divers suins of money, in 
the whole amounting to the sum of and of the value of forty 
dollars. 


The defendant demurred to the indictment, and to each 
count, thereof, which demurrer was overruled by the court. 
The defendant then pleaded not guilty, upon which plea 
issue was joined, and a jury was selected and sworn to try 
the cause. During the trial the prosecution introduced two 
witnesses, viz: the justice who committed the prisoner, and 
the constable who arrested him, to prove that the prisoner 
had delivered the stolen property to them, and confessed 
the larceny. The evidence of both these witnesses the de- 
fendant moved to exclude, and not allow to go to the jury, 
because of its inadmissibility as a confession under an in- 
ducement; which motions were overruled by the court, and 
the prisoner thereto excepted. The jury found a verdict of 
guilty, and fixed the term of confinement of the prisoner 
in the penitentiary at one year; and thereupon the counsel 
for the defendant moved the court in arrest of judgment, 
because of errors apparent upon the face of the record. 
This was afterwards withdrawn, and the sentence of the 
court, in accordance with the verdict of the jury, was pro- 
nounced. : 
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The defendant applied to this court for a writ of error 
and supersedeas, which was granted. 


G. L. Cranmer for the plaintiff in error. 
Attorney General Melvin for the State. 


BERKSHIRE, J. The objection to the indictment is, be- 
cause the offence is not sufficiently charged in the language 
of the statute upon which it is founded. If it had been so 
charged in the exact language of the statute in this instance, 
it would have been too indefinite to give the accused notice 
of the charge he was called on to meet, and the indictment 
would have been clearly insufficient on demurrer. 


The property or articles stolen in the present case, were 
not technically bank notes, but are embraced under the 
terms, writings and papers of value found in the statute. 
They are fully described in the indictment by the name and 
, designation by which they are usually understood and known 
in the country, and their true value properly averred, so that 
the accused had full notice of the charge against which he 
was required to defend himself; and it is not perceived that 
it could have been of any advantage to the defence if it had 
been added to the description in the indictment that the 
notes described were writings, or of papers of value. 
I think, therefore, that the demurrer to the indictment 
was properly overruled. 


The other error assigned is, as to the ruling of the court 
in admitting the prisoner’s confessions of the larceny, under 
the circumstances under which they were made. 

It is well settled as a general rule, that the confessions of 
the accused, made under inducements to officers in whose 
custody he was at the time, or others having authority over 
him, are to be excluded on the trial. But the exception to 
the rule is also fully established, where the confession is ac- 
companied with the surrender and restoration of the stolen 
property. In this case the prisoner did, at the time of the 
confession, surrender and deliver up what corresponded to 
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the property described in the indictment, and the court cer- 
tifies in the judgment of restitution of the same property, 
that it was proven on the trial that it was property stolen 
from William Martin, as alleged in the indictment. 1 Green- 
leaf, § 232; 1 Russell & Ryan, 151; 2 Harrington, 530; 9 
Yerger, 410; 1 Wharton C. L., § 695. 

From what appears upon the record, the confessions made 
in this case, as it seems to me, were properly admitted. 

The judgment, therefore, should be affirmed. 


The other judges concurred. 


JUDGMENT AFFIRMED, 
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Wheeling. 


Absent, Brown, President. * 
JOSEPH GRUBER vs. THE STATE. 


January Term, 1869. 


1. It is error to exclude from the jury evidence of the prisoner’s insanity at 
the time of the commission of the offense, on the plea of not guilty. 


2. If there is reasonable ground to doubt the sanity of the accused at the time 
of the trial, and, after a jury is impannelled, it is the duty of the court 
to suspend the trial and to impannel another jury to inquire into the 
fact of such sanity. 


3. If such jury find the accused to be insane at the time of the trial, it shall 
then inquire as to his sanity at the time of committing the offense. 


ns 


. If such jury find the accused to be insane at the time the offense was com- 
mitted, that fact is a good defense in bar of further prosecution. 


or 


. If such jury find the accused sane at the time of the trial, then the trial 
in chief shall proceed. 


6. If it is not suggested that the accused is insane at the time of the trial, and 
the jury impannelled for the trial of the cause be discharged, the priso- 
ner is thereby wronged by being prevented from making his proper de- 
fense before the jury, and is entitled upon his motion to be discharged 
from further prosecution of the indictment. 


Joseph Gruber was indicted in the circuit court of Ohio 
county, on the 6th day of October, 1868, for grand larceny, 
and on the 8th day of the same month was arraigned, and 
pleaded not guilty. A jury was elected, tried and sworn to 
well and truly try, and true deliverance make between the 
State and the prisoner. 

After the jury was sworn, it appearing to the court that 
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there was question as to the sanity of the accused at the 
time of the commission of the offense, the court ordered 
that one of the jurors be withdrawn and the remainder 
from rendering a verdict be discharged. 

A jury was thereupon impannelled to enquire whether or 
not the prisoner was, on the 17th of August, 1868, the time 
of the commission of the alleged offense, of sound mind, 
which jury found that the prisoner was, at the time afore- 
said, of sound mind. The cause was continued until the 
next term of said court, wheu the prisoner by his counsel 
moved to be discharged from further prosecution of the in- 
dictment; which motion the court overruled. The accused 
then offered to file a special plea setting up the fact of the 
discharge of the jury, under the facts above stated, in 
bar of further prosecution of the indictment against him. 
This plea the court refused to allow him to file, and he 
thereupon excepted to the opinion of the court. Ano- 
ther jury was impannelled, and before it, and during the 
trial, the accused offered a witness who was a physician in 
good standing, to prove that the prisoner, at the time the 
alleged offense was committed, was insane. This evidence 
the court refused to allow to go before the jury, and the ac- 
cused again excepted. The jury found the prisoner guilty, 
and fixed his term of confinement in the penitentiary at four 
years, and on this verdict the court pronounced sentence. 

The defendant obtained a writ of error and supersedeas 
to this court. 


R. J. Russell for the plaintiff in error. 


The Attorney General, Melvin, for the State, who declined 
to argue the case. 


MaxweELL, J. The petitioner, Joseph Gruber, was indicted 
in the circuit court of Ohio county, on the 6th day of Octo- 
ber, 1868, for grand larceny, and on the 8th day of the same 
month was arraigned on the said indictment, to which he 
pleaded not guilty. A jury was then regularly elected, tried 











COURT OF APPEALS OF WEST VIRGINIA. 701 





Jan’y Term, Gruber vs. The State. 1869. 





and sworn to well and truly try and truegleliverance make 
between the State and the prisoner. 

It appears from the record, that after the jury was sworn, 
it appearing to the court that there was question as to the 
sanity of the party at the time of the commission of the 
offence alleged in the indictment, by order of the court 
one of the jurors was withdrawn, and the remainder of the 
jury from rendering a verdict were discharged. 

A jury was thereupon immediately impannelled to inquire 
whether the said Gruber, the prisoner at the bar, was of 
sound mind or not on the 17th day of August, 1868; which 
jury found that the prisoner was sane on the said 17th day 
of August, 1868, the day on which it is alleged in the in- 
dictment the larceny was committed. The cause was then 
continued until the next term of said court, at which term 
the defendant, Gruber, by his counsel, moved to be dis- 
charged from further prosecution on the indictment afore- 
said; but the court overruled the said motion, and refused 
to discharge the accused. The defendant then offered to file 
a special plea, setting up the fact of the discharge of the 
jury under the facts above stated, in bar of the further pros- 
ecution of the indictment against him; but the court refu- 
sed to allow the plea to be filed, and the prisoner excepted. 
Another jury was then impannelled, which found the pris- 
oner guilty, and ascertained the term of his confinement in 
the penitentiary at four years, on which verdict the court 
pronounced sentence. 

On the trial of the case before the last named jury, the 
counsel for the defendant offered a witness, who was a phy- 
sician in good standing, to prove that the prisoner was insane 
at the time the offence charged against him was committed; 
but the court refused to allow the evidence to go to the ju- 
ry, and the prisoner again excepted to the opinion of the 
court. 

It is claimed here that the prisoner was entitled to be tried 
by the first jury impannelled in the case, and that the court 
had no power to discharge that jury from finding a verdict. 
It is unnecessary to examine the numerous and conflicting 
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cases reported to gscertain under what circumstances a court 
may discharge a Jury in a criminal case. The Code of Vir- 
ginia, edition of 1860, p. 836, sec. 12, provides, that “if a 
juror, after he is sworn, be unable from any cause to perform 
his duty, the court may in its discretion, cause another qual- 
ified juror to be sworn in his place. And in any criminal 
case the court may discharge the jury when it appears they 
cannot agree in a verdict, or that there is a manifest neces- 
sity for such a discharge.” This section contains what 
seems to have been the sum and substance of the divisions 
of the courts before its enactment. United States vs. Perez, 
9 Wheaton, 579; Fell’s case, 9 Leigh, 613; Williams’ case, 
2 Gratt., 567. 

The jury in the case under consideration, was not dis- 
charged because it could not agree, but because it appeared 
to the court that there was question as to the sanity of the 
party at the time of the commission of the offence alleged 
in the indictment. The question then is, was there a man- 
ifest necessity for the discharge of the jury according to the 
meaning of the law? What is a case of manifest necessity 
for the discharge of a jury depends upon the circumstances 
of the case in which the question is raised. If, for instance, 
it had been established in the case under consideration that 
the accused, after the jury was impannelled, had been dis- 
covered to be insane at the time of the trial, it would have 
been a case of necessity, and mercy to the accused, to have 
discharged the jury. But it was not even suggested that 
he was insane at the time of thetrial. If there had been rea- 
sonable ground to doubt the sanity of the accused at the 
time of the trial after the jury was impannelled to try the 
indictment against him, it would have been the duty of the 
court merely to have suspended the trial and have impan- 
nelled another jury to inquire into the fact as to such san- 
ity. And if it had been found that the accused was insane 
at the time of the trial, the jury impannelled on the question 
of the sanity of the accused should have inquired whether 
or not he was insane at the time of the alleged offence. But 
if the jury had found the accused to be sane at the time of 
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their verdict, then they could make no further inquiry, and 
the trial in chief should have proceeded. The jury in chief 
was discharged because it appeared to the court that there 
was question as to the sanity of the party at the time of the 
commission of the offence alleged in the indictment, and to 
try this question, the second jury was impannelled. If the 
accused was insane at the time the supposed offence was 
committed, the fact was a good defence in bar of the prose- 
cution to excuse from liability to punishment upon the plea 
of not guilty. It seems to me, therefore, that there was no 
manifest necessity for the discharge of the jury, but on the 
other hand, that there was a manifest wrong to the accused 
in discharging it, because he was thereby prevented from 
making a defence before the jury, which he was entitled to 
make. 

Because of the discharge of the first jury, contrary to 
law, it seems to me the accused could not be tried before 
another jury, but was entitled to his discharge. 

The accused being entitled to his discharge, moved the 
court to discharge him, and upon the motion being over- 
ruled by the court, offered to file a special plea setting up 
the improper discharge of the first jury. This wasa case in 
which the accused should have been discharged on his mo- 
tion, because the record shows a continuous proceeding 
against him on but one indictment, and shows with cer- 
tainty that the Joseph Gruber who made the motion to be 
discharged, is the same person who was indicted, arraigned, 
and who pleaded not guilty to the indictment, and the same 
person whom the jury was impannelled to try. If these 
things did not all appear from the record, it would have 
been necessary to have set them up by a special plea. 

In this view of the case the question made on the exclusion 
of the evidence to prove insanity, offered to the jury which 
convicted the accused, is in no wise material to the case; 
but as it is made in the assignment of error, it is, perhaps, 
necessary to decide it. 

If the accused was in fact insane at the time the supposed 
offence was committed by him, he is guilty of no offence, 
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and upon the fact appearing to the jury, it would have been 
its duty to have found him not guilty. It was, therefore, 
error in the court to exclude from the jury the evidence 
offered to prove the prisoner’s insanity. 

I am of the opinion that the judgment complained of 
will have to be reversed; and the court proceeding to enter 
such judgment as the court below ought to have entered, 
must discharge the accused upon his said motion, from all 
further proceedings under the indictment. 


Berkshire, J., concurred. 


JUDGMENT REVERSED, and prisoner discharged. 
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VAbeeling, 


E.inu Greee vs. THe State. 


August Term, 1869. 


I. It is the duty of the courts to separate witnesses, either in civil or crimi- 


nal cases, if asked by either party, but the rule does not apply to attor- 
neys or officers of the court. 


2. In a trial upon an indictment for arson, the witnesses for the State, at the 


instance of the prisoner, were sworn and sent out of the court room, and 
at the same time the prisoner stated that he had no witnesses summoned. 
After the witnesses for the State were examined, a party was called as : 
witness for the prisoner who stated that he had been in the court room 
during a part of the trial and heard a part of the evidence, and it being 
objected that he was an incompetent witness, the court sustained the ob- 
jection. Heb: 


I. That the witness was improperly excluded. 


If. That where a witness has been sworn and sent out, and by accident 
or design comes into the court room during the progress of the 
trial, he is not, for that reason, to be excluded, but it is matter 
going to his credit with the jury, of which they should be the 
sole judges, under the circumstances, | 


3. A party is indicted for burning a court house containing the records of the 











county. On the trial evidence is introduced by the State, to prove that 
a decree entered in the records which were burned, was had for the sale 
of the real estate of the accused, and that he said, when speaking about 
this decree “that he had three ways of heading the K. lawyers;” and 
also that he said that he had not got justice in K. in the suit about 
which the decree was had; and to another witness prior thereto, that the 
court house ought to be burned, and he would do it if the suit went 
against him. The defendant then offered to introduce, as rebutting testi- 
mony, a certificate of protection in bankruptcy granted to him, which the 
court, on objection being made, refused to permit to be read in evidence. 
HELD: 


That the court erred in the refusal, as the certificate should have gone 
to the jury to explain, as far as it might in the minds of the jury, 
the previous declaration of the prisoner that “he had three ways: 
of heading the K. lawyers.” 


VoL. m1. 45 

















706 COURT OF APPEALS OF WEST VIRGINIA. 








Aug. Term, Gregg vs. The State. 1869. 





4. An offense punishable with death prior to April Ist, 1869, (the time when 
the new code took effect) was committed prior thereto, but the accused 
was not indicted and tried until after that date. The accused did not 
elect to be tried or punished by the law that took effect April Ist, 1869, 
and which provides that the jury may find a verdict and attach the 
death penalty thereto, or fix the term of imprisonment in the penitentiary 
for life, until after verdict rendered; and it is held that he ought to 
have elected to be tried and punished by the law as it existed subse- 
quently to April 1, 1869, or the punishment will be determined accord- 
ing to the law as it existed at the time the offense was committed; and 
this election must be made before verdict rendered. And the jury hav- 
ing found a verdict of guilty, the court must sentence the accused ac- 
cording to the law existing at the time the offense was committed. 


Elihu Gregg was indicted by a grand jury of Preston 
county, on the 12th day of July, 1869, for burning the court 
house of that county, whereby all the records and papers 
in the clerk’s and recorder’s offices of that county were to- 
tally destroyed, and also the dwelling house of one Peter 
Voltz. 

The indictment contained four counts; the first alleged 
that the defendant, on the night of the 7th of March, 1869, 
and about the hour of 1 o’clock in the morning of that day, 
did feloniously, &c., set fire to and burn a certain dwelling 
house of one Peter Voltz, wherein Voltz and his family 
were then and there residing at the time of the burning. 

The second count alleged that, the defendant did, on the 
night, &c., above mentioned, burn a certain house called 
and known as the court house of Preston county, which 
court house was then and there the dwelling house of one 
‘Peter Voltz. 

The third count alleged that, the defendant did burn a 
certain building known as the public court house of Preston 
county, and that by the burning of the same did set fire to 
and burn a certain dwelling house of one Peter Voltz, situ- 
ated in the basement story of the court house; Voltz and his 
family residing and sleeping at tne time in his dwelling 
house in the basement story of the court house. 

The fourth count alleged that, the defeudant burned the 
court house of Preston county, and that by the burning of 
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the same a certain dwelling house of one Hiram Vankirk, 
adjacent to the court house, was burned. 

The defendant was put upon his trial and pleaded not 
guilty, and on the 19th of July, 1869, the jury brought in 
a verdict of guilty. 

The defendant moved the court to set aside the verdict 
and grant a new trial, which was overruled, and the court 
sentenced the defendant to be hanged on the 3d day of Sep- 
tember, 1869. 

During the progress of the trial the defendant took eight 
bills of exception, but as they were not all considered by 
this court, only those considered need be here stated. 

The third bill of exceptions states that the defendant 
‘having no witnesses summoned for the trial,’”’ moved, after 
the jury was sworn, to exclude the witnesses for the State 
from the court room, and the court ordered “the witnesses 
for the State and the defendant” to retire from the court 
room. After the State had closed its evidence, the defendant 
called asa witness one Henry Boger, who was sworn to give 
evidence in the cause, and the prosecuting attorney inquired 
of him if he had been in the court room during the trial, 
to which he answered that he had been during a portion 
thereof; and on objection to the witness testifying being 
made by the prosecuting attorney, the court excluded him; 
and the defendant excepted. 

The fourth bill of exceptions is as follows: ‘Be it re- 
membered, that upon the trial of this cause, and after the 
evidence on part of the State had been closed; and after the 
State, for the purpose of proving the motive of the defen- 
dant for committing the crime for which he stands charged, 
had introduced James H. Carroll as a witness, whose testi- 
mony tended to prove that he was an attorney at law, that 
he had obtained a judgment against the defendant, Gregg, 
for one Samuel Summers; that he had brought a chancery 
suit to enforce said judgment; that there had been a decree 
in said suit directing the sale of defendant’s real estate, and 
witness was appointed by decree, a commissioner for the 
purpose of making sale; that witness had advertised the 











708 COURT OF APPEALS OF WEST VIRGINIA. 












Aug.. Term, Gregg vs. The State. 1869, 





said land to be sold at the front door of the court house of 
Preston county, on Monday, March 8th, 1869; and after 
the State introduced Abraham Lee as a witness, whose tes- 
timony tended to prove that the defendant had said to wit- 
ness, when speaking about his suit with Summers, and 
about defending said suit, ‘I have three ways of heading 
the Kingwood lawyers;’ and after the State had introduced 
Noah A. Tichenell, whose testimony tended to prove, that 
in a conversation which defendant had with witness, defen- 
dant had said that he had been badly treated in the Sum- 
mers suit; that he had not got justice in Kingwood, and 
the town and court house ought to be, burned; and said, 
with an oath, that he would do it if the suit went against 
him; and after the order in the suit in case of Summers vs. 
Gregg, directing the sale of defendant’s land, had been in- 
troduced in evidence, to wit, in these words: ‘ West Vir- 
ginia, ss:’ &e. 

“The defendant, for the purpose of rebutting the testimo- 
ny so introduced on the part of the State, offered in evi- 
dence to the jury his certificate of protection in bankrupt- 
ey, which, with the endorsement thereon made, is in these 
words: ‘Certificate of Protection,’ &c.; [which certificate 
was dated the 16th of November, 1868,] to which the attor- 
ney for the State objected, as inadmissible as evidence to 
the jury, because the same was irrelevant and not properly 
authenticated; and the court sustaimed the said objection, 
and ruled out said evidence, so offered on part of the de- - 
fendant, and would not permit the same to be read in evi- 
dence to the jury;” and the defendant again excepted. 

The fifth bill was taken, because the court refused to in- 
struct the jury to disregard the evidence on behalf of the 
State under each and every one of the counts in the indict- 
ment, because the same were faulty and bad, and because 
they did not charge any crime or offense. 

The seventh bill was taken, because after the verdict had 
been rendered, the defendant moved the court to arrest the 
judgment and set aside the verdict, because the jury did 
not find or ascertain in their verdict what punishment was 
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to be inflicted on the defendant; because the court could 
not render any judgment or impose any sentence upon the 
defendant, the jury having failed to ascertain what punish- 
ment was to be inflicted; which motions the court over- 
ruled. ; 

The eighth bill was taken, because the court senteneed 
the defendant to the death penalty. 

The defendant obtained a writ of error and supersedeas 
from this court. 


Keck and Davenport for the plaintiff in error. 
Attorney General Caldwell for the State. 


MaxweELL, J. I shall first consider the question made in 
the third assignment of error, arising on the defendant’s 
third bill of exceptions. This bill of exceptions states that, 
‘“‘after the jury was sworn in this cause, the defendant hav- 
ing no witnesses summoned for the trial, moved the court 
that the witnesses for the State be excluded from the court 
room, and thereupon the court ordered the witnesses for 
the State and the defendant to retire from the court room— 
and afterwards, and during the progress ef the trial, the 
State having closed the evidence on its part, the defendant, 
to maintain the said issue on his part, called as a witness in 
his behalf Henry Boger, who being sworn to give evidence 
in the case, the attorney for the State asked said witness if 
he had been in the court room during the trial, to which 
the said witness answered that he had been during a portion 
of the trial; the attorney for the State thereupon objecting to 
the witness giving testimony to the jury, and the court sus- 
tained the said objection, and refused to permit the said 
witness to testify on behalf of the defendant;” to which 
opinion of the court the defendant objected and excepted. 
I think it pretty well settled at this day in this country, that 
in all cases, whether civil or criminal, it is the duty of the 
courts to separate the witnesses if asked by either party. 
The rule does not apply to attorneys or officers of the courts. 
In England, in cases of the crown, the rule is laid down 
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that, “ Before the examination commences the Crown may 
demand that the witnesses should retire, in order to each be- 
ing questioned in the absence of the others. And the same 
order will be made on the request of the defendant, but as 
matter of indulgence and not of right.” 1 Chitty’s Cr. L., 
618, and authorities there cited. 

As to whether a witness Can be examined under the Eng- 
lish rule who is in the court room in violation of an order 
separating the witnesses, different authors have said, and 
different judges have said and done different things. In 
Archibald’s Cr. Prac. and PI., vol. 1, p. 167, it is said: “If 
the witness does not withdraw when ordered, or afterwards 
returns into court before he is called for, and is present du- 
ring the examination of some other witness, it is discre- 
tionary with the judge whether he will allow him to be 
examined or not.” 

In the case of Beaman vs. Ellice, 19 En. Com. Law Rep., 
537,—a civil case cited by the attorney general,—the wit- 
nesses had all been ordered out of court, but one of them 
came into court again and heard the evidence of another 
witness. The witness who had so come back into court 
was allowed to be examined as to such facts only as had not 
been spoken to by any other witness. 

In the case of Parker vs. Me Williams, 19 Eng. Com. Law 
Rep., 204, a civil case cited by the counsel for the defen- 
dant, the court says that where a witness remains in court 
after an order for the witnesses on both sides to withdraw, 
it rests in the discretion of the judge whether such witness 
shall be heard; except in the Exchequer, where he is per- 
emptorily excluded. In the case of Rex vs. Colley ¢ Sweet, 
22 Eng. Com. Law Rep., 325—cited by the defendants—the 
witnesses had been sent out, but one of them—a witness 
for the crown—returned into court and heard part of the 
evidence, and the court decided that he was competent to 
testify; but the crown afterwards waived its rights to ex- 
amine the witness, and he was not examined. In a note to 
the case of Beaman vs. Ellice, appeared the following: 

‘In the case of Rex vs. Brown, which was a case of ar- 
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son, tried at Reading in 1831, one of the prisoner’s witnes- 
ses had, on an order being given for witnesses to leave the 
court, gone out, but had afterwards come into court 
again. Patterson, J., allowed him to be examined, notwith- 
standing that his evidence was objected to on the part of 
the prosecution.” The only crown cases in which the 
question has been before the English court, so far as the 
diligence of counsel has been able to show, are the cases of 
Rex vs. Colley and Rex vs. Brown, and in both the cases the 
witness was held competent. 

The American cases are not numerous on this question. 
In the case of Grimes vs. Martin—a civil case decided by 
the supreme court of Iowa in 1860—this question arose, and 
is stated and decided in the following concise language: 

‘The ground of objection to Snoddy’s testimony, which 
was received, was the fact that he was in the court room at 
the time Martin, defendant and witness, testified, whose 
testimony he was called to contradict. If the witness dis- 
regarded the order of the court in the premises, he was 
guilty of a contempt for which he might be punished, but 
the act would not render him incompetent to testify. It 
might effect his credibility.” 

In the case of the State vs. Sparrow, 3 Murphy, the ques- 
tion was considered by the supreme court of North Caroli- 
na. The case was a prosecution for murder. The witnes- 
ses on both sides were sent out, and after all the witnesses 
sworn and sent out on both sides had been examined, the 
prosecution offered to examine a witness who had remained 
in the court house during the trial; defendant objected, but 
the court allowed it, and the defendant was convicted. The 
supreme court was composed of three judges, one of whom 
thought the witness was incompetent, and should not have 
been allowed to testify. The other two held that he was 
competent, and properly admitted, and they appear to have 
done so upon the ground that the English rule of sending 
out witnesses does not render them incompetent, but if it 
does, it is inconsistent with the constitution of North Caro- 
lina. One of the judges of the majority said: 
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“Whatever may be the consequence of an omission or 
refusal to obey the order of the court to name or send out 
the witnesses, I think the court is not authorized to reject a 
witness offered at the proper time, because he was not sent 
out. This would add another objection on the score of in- 
eompetency unknown in our law, as far as I can discover, 
for I have never yet read or heard of a witness being rejec- 
ted on that account.” 

In the case of Hopper and others vs. The Commonwealth, 6 
Gratt., 684,—prosecuted and convicted for robbery,—before 
any testimony had been offered on the trial, the witnesses 
on both sides were sworn and sent out. After the testimo- 
ny for the State was closed, the prisoners offered a witness 
to whom the commonwealth objected, because he was a 
mulatto; and to sustain the objection offered a witness who 
had been in court during the whole trial, and who had not 
been sworn and sent out with the other witnesses. To the 
swearing of the witness, under the circumstances, the de- 
fendants objected, but the court allowed him to testify, 
which was one of the causes assigned for the writ of error. 
The general court refused the writ of error without assign- 
ing any reasons. No case has been cited, nor have I been 
able to find one in either England or this country, in which 
a witness for or against a prisoner has been excluded be- 
cause he was in the court house and heard the other wit- 
nesses, in violation of an order sending the witnesses out. 
I think it clear, therefore, that upon authority, the witness 
Boger was improperly excluded. But if the books were full 
of precedents excluding witnesses beeause they were in the 
eourt room in violation of orders sending them out, I should 
be of opinion, under the bill of rights and constitution of 
this State, that the witness was improperly excluded. The 
provision is “In all criminal trials the accused shall be in- 
formed of the character and cause of aceusation, and be 
eonfronted with the witnesses against him; and shall have 
the assistance of counsel for his defence, and compulsory 
process for obtaining witnesses in his favor.” 

One of the judges in Sparrow’s case, in reference to a 
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similar provision in the constitution of North Carolina, 
used the following reasonable and appropriate language: 
“ This right secured by law must be claimed at the proper 
time and stage of the trial, and that is when the prisoner 
is called on to make his defence and offer his witnesses and 
proofs; and if it were in the power of the courts to pre- 
seribe rules for the introduction of witnesses, they might 
fetter down this privilege, or rather right, to nothing. 
The courts may prescribe rules to carry the law into execu- 
tion, but not to prevent its execution. They can not by 
their rules exclude a party from a right, when that right is 
asserted at the time and in the manner contemplated by the 
law which gives that right.” 

When the witnesses are separated by order of the court, 
it is the duty of the court officers and parties to enforce the 
order and keep the witnesses ont. If a witness should 
willfully come into the court house in violation of the order, 
the court should fine, or fine and imprison him for his con- 
tempt. And if necessary to enforce the order, the witnes- 
ses should be sent to jail. If a witness, by accident or de- 
sign, gets into the court room, he is not, for that reason, to 
be excluded; but it is a matter going to his credit, of 
which the jury should be the sole judges under the cir- 
cumstances of the ease. 

The next question raised is on the defendant’s fourth 
bill of exceptions for excluding the certificate of bankrupt- 
ey. I think, under the circumstances disclosed in this bill 
of exceptions, the defendant was entitled to give in evidence 
the said certificate to explain, as far as it might in the 
minds of the jury, his previous declaration that he had 
“‘ three ways of heading the Kingwood lawyers.” 

I propose to consider in the next place, the eighth assign- 
ment of error, which is that the “jury did not find in their 
verdict what punishment was to be inflicted upon the de- 
fendant.” 

According to the unpublished code of this State, as well 
as I can determine from the disconnected chapters which I 
have seen, there is but one offence to which the law fixes 
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the penalty of death, and that is the offence of murder in 
the first degree, when the jury does not see proper to say 
it shall be punished by confinement in the penitentiary for 
life; while the offence of treason antl arson may be punish- 
ed with death, or confinement in the penitentiary, at the 
discretion of the jury. 

If a jury should find a prisoner guilty of murder in the 
first degree, and not designate the punishment, by force of 
the law the court would pronounce sentence of death upon 
him. But in ease of treason, or arson, if a jury finda 
prisoner guilty and should fail to designate the punishment, 
the court could not pronounce sentence, because it is the 
discretion of the jury, and not of the court, which is to de- 
termine the punishment. 

Under the law as it was before the first of April last, 
arson was punishable with death. In the case under con- 
sideration the offence is charged to have been committed 
before the first of April, and the jury have found the ac- 
cused guilty, and the court has sentenced him to be execu- 
ted. As the law was when the offence was committed, the 
sentence of the court would be correct; but is it correct 
under the law as it now is and was at the time of the trial? 


The last chapter in the code puts in force all the provi- 
sions of the code, and repeals all acts of a general nature 
inconsistent therewith, and declares that such repeals, ex- 
cept when it is otherwise provided, shall not affect any act 
done or forfeiture incurred, before the first day of April, 
1869, save only that the proceedings thereafter had shall 
conform as far as practicable, to the provisions of the fore- 
going chapters. In the 13th of the preceding chapters it 
is provided that the repeal of a law, or its expiration by 
virtue of any provision contained therein, shall not affect 
any offence committed, or penalty or punishment incurred, 
before the repeal took effect, or the law expired; save only 
that proceedings thereafter had, shall conform, as far as 
practicable, to the laws in force at the time such proceed- 
ings take place, unless otherwise specially provided; and 
that if any penalty or punishment be mitigated by the new 
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law, such new law may, with the consent of the party af- 
fected thereby, be applied to any judgment pronounced af- 
ter it has taken effect. 


The penalty or punishment is mitigated under the new 


law, and the accused was entitled to have judgment against 
him under the new law if he so elected; but such election 
ought to be made by him before the verdict of the jury 
is received and recorded, when, if he elected to be punish- 
ed under the new law it would be the duty of the jury to 
say whether he should be punished with death or by con- 
finement in the penitentiary for his life. The election can 
not be made after the jury renders its verdict, because the 
court has no power to mitigate the punishment. The ac- 
cused not having consented before the jury rendered its 
verdict, to be punished according to the new law, the jury 
rendered their verdict according to the law in force when 
the offence was committed, which I think sufficient to jus- 
tify the judgment of the court, because the law, and not the 
discretion of the court, ascertains the penalty, if the verdict 
is not insufficient for some other cause, upon which no opin- 
ion is expressed. 

In respect to the points made as to the sufficiency of. the 
indictment,—although the objection to the indictment is not 
properly raised on the motion to disregard the evidence,— 
I have examined the indictment, and while some of the 
counts are very inartificially drawn, I think it is substan- 
tially good. 

The other points made by the defendant’s counsel, and 
properly arising on the record, will not probably arise on 
another trial, and are not, therefore, considered, as the coun- 
sel for the defendant waive their consideration. 

I am of opinion, for the errors shown in the defendant’s 
third and fourth bills of exception, the judgment will have 
to be reversed, the verdict of the jury set aside, and the 
cause remanded for a new trial to be had. 


Brown, President. In addition to the errors set forth in 
the preceding opinion, I think there is another error in the 
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judgment complained of, viz: The third count in the indict- 
ment is bad in failing to aver the time when the dwelling 
house was burnt. The averment is that, on the night of 
the 7th of March, the prisoner set fire to and burned the 
court house, by which the dwelling house of one Peter 
Voltz was burned in the night time. It is not averred that 
the dwelling house, which was in the basement of the court 
house, was burned on the night of the seventh, but simply 
the fact that the burning of the court house on the seventh 
caused the burning of the dwelling house. Nor is it stated 
how long the burning of the court house continued before 
the dwelling house became inflamed. If the dwelling house 
was not burued till the first of April, the offence was under 
another law, and differently punished than if burnt before 
April. Time, then, was material, and it should have been 
stated distinctly, that the dwelling house was also burnt on 
the seventh, or some subsequent night. 


BERKSHIRE, J., dissentiente. He was of opinion that there 
was no error in rejecting Gregg’s certificate of protection 
in bankruptcy, and in excluding the testimony of the witness 
Boger. That the weight df authority is against the rule 
established by a majority of the court, and that at common 
law it was always discretionary with the judge to admit or 
reject witnesses who were present during the trial, or a part 
of it, in a case where they had been ordered to be separa- 
ted; except in the exchequer court, where the court had 
no discretion, and such a witness was always excluded. 

On the other questions in the case, he concurred in the 
opinion of Judge Maxwell. 


JJ UDGMENT REVERSED. 
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ACCORD AND SATISFACTION., 


See Bloss vs. Plymale et al. 393 


ACKNOWLEDGMENT of DEEDS. 


1. The act of December 13th, 1792, | 
required deeds to be acknowledged by | 
the parties who sealed and delivered 
them, or be proved by three witnesses, 
&e., before the general court, &c., and 
where it is certified that a deed was 
“signed, sealed and acknowledged,” 


without stating that it was so done by | 


the grantors by name, it isa substantial 
compliance with the act. 
Wise vs. Postlewait et al, 452 
2. When a certificate of a deed shows 
that is was properly acknowledged be- 
fore a competent court and ordered to 
be recorded, under the act of December 
13th, 1792, which prescribes the mode 
of acknowledgment “before the general 
court or the court of the district, &c., 
wherein the land or some part thereof 
laid, and be lodged with the clerk of 
such court to be there recorded,” the 
presumption arises that the deed was 
lodged with the clerk to be recorded. 
Idem. 


3. A deed for land in this State, ac- 
knowledged in another State, by part 
of the grantors, in such manner that it 
might be admitted to record in this 
State, but is not recorded, may be giv- 
en in evidence on a trial of ejectment 
as to the parties by whom it had been 
acknowledged. But whether in such 
action after such deed is admitted, to 
sustain the plaintiff's title, it has any 
effect, as an unrecorded deed, against 
the defendant, is a question to be deter- 
mined, if raised, by instructions or oth- 
erwise. Idem. 

4, A certificate on a deed that it was 
‘signed, sealed and delivered in the 
presence of the court,” is equivalent 
to an acknowledgment, and is a sub- 
stantial compliance with the act of 
1792. Idem. 

See Deeds and 


‘ 





} 


163 | 


EX. 


ACTIONS—( Revival of ) 


An action of trespass quare clausam 
| fregit, cannot be revived in the name of 
|the personal representative of a de- 
| ceased plaintiff. 


Tompkins ys. Vintroux, 148 

ACTS OF CONGRESS. 
See Inter. Rev. Stamps and 445 
See Illegal Contracts and 57k 


ACTS OF THE LEGISLATURE. 


An act of the legislature held to be 
void because it contains a provision 
with another and different object from 
that contained in the title. 

Cutlip vs. Sheriff, 

See Rebellion and 


588 
645 


ACTUAL OCCUPANTS. 


See Forfeited and Delinquent lands 
and 210 
ADMINISTRATOR. 


See Settlenient of accountsand 480 


ADMIXTURE (of personal property.) 


If hides and leather belonging to a 
party are by him so intermixed in his 
tannery with those of another, that 
they cannot be separated or distin- 
guished from those of such other, they 
become the property of such other to 
the extent of any claim he may have 
for a definite or certain number or 
quantity of hides and leather. 


Brakeley vs. Tuttle 86 
AGENT. 
See Principal and Agent and 18: 
See Duress, per Minas and 232 
AIDING AND ABETTING., 
See Trespass and 574 
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ALLEGATION AND PROOF. | peal lies. And an order of that char- 
| acter made prior to the act of February 


See Declaration No. 2 and 556 | 29, 1868, is not affected thereby. 


= ee | Pumphrey vs. Brown, 9 
AMENDED ANSWER. | 2, The suitors’ test oath applies to 


. - . 4 | appeals. 
iam eae. _ prersnsged ~ | Higginbotham vs. Haselden & Rohr- 


easily suffer an amendment. And be- | bough, 17 
fore a court of equity should allow an . 
amended answer to be filed, it should APPELLATE COURT. 


be satisfied that the reasons assigned ao is ciate aii ee id 
for it are cogent and satisfactory; that | ee eee ee 


the mistakes to be corrected or facts to." ,cbjection to secondary evidence 
be added are made highly probable if Which was not made below. 


not certain; that they are material to) See Secondary Evidence and 536 
the merits of the case in controversy;! See Objection and 672 
that the party has not been guilty of 

gross negligence, and that the mistakes APPEARANCE. 

have been ascertained and the new facts | 

have come to the knowledge of the par-| By appearance to the action in any 


ty since the original answer was filed. | case, for any other purpose than to take 

Matthews vs. Dunbar et al. 138 | advantage of the defective execution 

| or the non execution of process, a de- 

AMENDED DECLARATION. | fendant places himself precisely in a: 

| situation in which he would be if pro- 

Where there has been an issue joined | cess were executed upon him, and he 

on a declaration to which a demurrer | thereby waives all objection to the de- 

is subsequently sustained, and an amen- | fective execution or the non execution 

ded declaration is filed to which no | Of process upon him. an 

plea is entered, it is error to impannel | Bank of the Valley vs. Bank of Berke- 

a jury sworn to try the issues joined, | Y; 386 


when in fact no issue was joined on the | ARSON. 
amended declaration. | 
B. & O. R. R. vs. Getile, 376 | See Gregg’s case and 705 
ANCIENT LIGHTS. | ASSIGNMENT. 
Adverse enjoyment of lights fora; A voluntary assignment, made in 


time which must have exceeded thirty | another State, of a debt due from a citi- 
years, does not give sufficient right to | zen and resident of this State, to a res- 
the party enjoying them to enable him | ident of such other State, passes the 
to maintain an aciion for obstructing | debt to the assignee at the time of the 
them. | assignment so as to defeat a subsequent 
Cunningham et al. vs. Dorsey, 293) attaching creditor of the assignor fn 
this State, whose attachment was issued 


ANSWER. | and serued on the debtor of the assign- 
| or after the assignment and before such 
See Equity Pleading 1 and 1 | debtor had noticeofit. But otherwise as 


See Equity Pleading No. 10 and 438 | to involuntry or coercive assignments. 
See Equity Pleading No.11and 480 | Bank of the Valley vs. Gettinger, 309 
See Eyuity Pleading No.12and 542 | ASSIGNEE. 
See Equity Pleading No. 14and 660 
An assignee need not be made a par- 
APPEALS. ty under certain circumstances, 
See Parties No. 4, and 672 
1. An order setting aside a judg-| 
ment in the circuit court, at the same | ASSUMPSIT. 
term at which it was rendered, is an 
interlocutory order from which no ap- 





1. The act of February 27th, 1866, 
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in relation to the statute of limitations, | 
extending the time within which suits 
of trespass and trespass on the case may 
be brought in certain counties, does 
not apply to an action of trespass on 
the case in assumpsit, nor to actions 
ex contractu, but only to actions of tres- 
pass and trespass on the case. 
Gore vs. McLaughlin, 489 
2. If a declaration contains but one 
count, the insimul computassent count, 
claiming a certain sum, without a bill 
of particulars, the plaintiff cannot in- 
troduce evidence to prove an account 
stated for a different sum. 
Mann, ex'r, vs Perry, adm’r, 580 


ATTACHMENT. 


1. The only authority for the foreign 
attachment in equity is given in the 
11th section of chapter 151, Code 1860. 
But, unless the plaintiff’s claim be an 
equitable claim, the oniy remedy by 
attachment in equity authorized by this 
section is a suit and proceeding against 
a non resident debtor. 

Sims et al. vs. Bank of Charleston, 415 

2. An attachment in equity cannot 
be sustained under the 2d section of 
chapter 151, Code 1860, against an ab- 
sconding debtor, where it appears that 
the claim was purely a legal one and 
ought to have been enforced in a court 
of law. Idem. 


3. An endorsement of the object of 
the suit on a summons in equity, foun- 
ded on an affidavit as to the non resi- 
dence of some of the parties who are to 
be summoned as garnishees, which said 
endorsement is not directed to the sher- 
iff, or any one else, and which does not 
require the sheriff to attach the estate 
of the defendant or to perform any 
other act in the premises, and which 
does not run in the name of' the State 
as required by the constitution, has 
none of the essentials of a valid attach- 
ment. Idem. 

4, Affidavits are stated which are 
held to be insufficient. Idem. 


ATTORNEYS’ TEST OATH. 


See Perjury and 689 


ATTORNEYS AT LAW. 


1. The payment of a judgment or 
decree to the attorney of record who 
obtained it, before his authority is re- 
voked, and due notice of such revoca- 
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tion given to the defendant, is valid 

and binding on the plaintiff, so far, at 

least, as the defendant is concerned. 
Yoakum vs. Tilden et al. 167 


2. On a motion to quash a writ of 


fieri facias on the ground that it had 


been previously paid to the attorney 
of record of the plaintiff, it devolves 
on the plaintiff to show the revocation 
of the authority of the attorney to re- 
ceive the money, before it was paid to 
him, and thatthe defendant had notice 
of such revocation, before the defendant 
can be compelled to pay it over again. 
Idem. 
3. A party need not have any coun- 
sel in court if he can be present to give 
his case personal attention. 
Snyder vs. Livesay, 413 
4, If asuit is brought by an attorney 
not qualified to practice, it is no good 
cause to dismiss it; but the attorney 
should himself suffer the punishment 
imposed by law. Idem. 


BALTO. & OHIO R. R. Co. 


1, The 7th section of the act of the 
general assembly of Virginia, passed 
March 6th, 1847, held to mean that tax- 
es may be assessed whenever the net in- 
come of the entire road of the B. & O. 
R. R. Co. shall exceed six per centum 
per annum on the capital invested, and 
not when the net income on that por- 
tion of the road being within the State 
of Virginia, and West Virginia since 
its creation, exceeds that amount on the 
capital invested in said States of Vir- 
ginia and West Virginia. Also that 
the net income for the year 1863-64 
did exceed six per centum on the cap- 
ital invested. 

B.& O. R. R. Oo. vs. Supervisors, 319 

2. The question as to when the pro- 
perty of the B. & O. R. R. Co. became 
taxable under the proviso of the said 
7th section, is a question of fact, to be 
determined, if disputed, by a resort to 
the judicial tribunals of the State. No 
act or resolution of the legislature is 
required by the terms of the proviso, 
nor would be conclusive of the fact and 
binding on the company. Idem. 

3. A case confirming the principles 
of taxation in B.& O. R. R. Co. vs. Su- 
| pervisors, 372 


BANK NOTES, 


| See Larceny and 
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BELLIGERENT RIGHTS. 


INDEX. 


| retires, and the bill may be then pre- 

| pared and signed afterwards; but when 

574 | exception is taken and the progress of 
| the trial stopped for the purpose, and 

| the bill is then prepared and signed, 

| the parties may well rely on the case 
The people of the county of Berke-| thus made by the record and shape 
ley maintained a loyal adhesion to the | their course accordingly. In such case 
constitution and Union at the date of Sit would not be error in the court af- 
the proclamation of August 16th, 1861, | ter the verdict had been rendered, to 
and were, therefore, excepted from the | refuse to amend the bill of exceptions, 


See Trespass and 
BERKELEY COUNTY. 

































































operation thereof as against parties in 
insurrection and rebellion, and were 
inhibited from commercial intercourse 
with parties engaged therein as public 
enemies of the United States. 
Winternitz vs. Hyland, 461 
BILL IN CHANCERY. 
See Equity Pleadings. 
BILL OF DISCOVERY. 


1. If it be necessary to enable a de- 
fendant in a suit at law to get at the 
justice of his case, to file a bill of dis- 
covery, such bill must be filed while | 
the case at law is pending, or some very | 
good reason should be assigned, in a | 
subsequent bill of discovery asking the | 
judgment at law in the case to be en- | 
joined, why the bill was not filed pen- | 
ding the suit at law. 

Zoll & Dunsmore vs. Campbell et al. 226 

2. Where there is nothing charged | 
in a bill of discovery, which also asks 
an injunction to a judgment at law, to | 
entitle the complainant to an injunc- | 
tion, there is no error in dissolving the | 
injunction without the answer of the | 





party from whom the discovery is | 


sought. Idem. 


BILLS OF EXCEPTION. 


1. Where the evidence of the wit- 
nesses examined on the trial, instead 
of the facts appearing to the court to 
have been proven by each, is stated in 
the bill of exceptions, this court can- 
not reverse a judgment of the court be- 
low, unless by rejecting all the parol 
evidence for the exceptor, and giving 
full force and credit to that of the ad- 
verse party, the decision of the court 
below still appears to be wrong. 

Sanaker vs. Cushwa adm’r, 29 

2. Though it is not necessary to stop 
the progress of a trial to prepare a bill 
of exceptions, yet at least the point 
made should be saved before the jury 





notwithstanding in general where the 
exception has been taken before the 
jury retired but the bill not drawn up 
and signed till after the verdict, the 
court may correct the bill to conform 
to the truth. 
Robinson et al, vs. Pitzer, 336 
3. Where a bill of exceptions certi- 
fies the evidence given and not the facts 
proved, and where it does not appear 
that the evidence certified was all the 
evidence before the jury on which they 
found their verdict, it does not affirm- 
atively appear that the verdict is con- 
trary to evidence ner that the court 
below committed any error in refusing 
to grant a new trial, on the ground that 
the verdict was against evidence. 
Bank of Valley vs. Bank of Berkeley, 
386 
4, No material fact can be supposed 
to have been omitted from a bill of ex- 
ceptions where it is certified that, “the 
foregoing is all the evidence material 
in-the cause,” and such certificate is 
sufficient. 
Bloss vs. Plymale et al., 393 


& If a bill of exceptions is taken to 
instructions to the jury, and the facts 
of the case are not set forth therein, 
this court will not decide upon the cor- 
rectness of the instructions, as the pre- 
sumption is that the court below deci- 


| ded correctly where the contrary does 


not appear. 


Wise vs. Postlewait et al., 452 


BILL OF PARTICULARS. 


See Assumpsit No. 2 and 580 


BILL OF REVIEW. 


1. Where a bill of review is asked 
to be filed; the court cannot look into 
the evidence in order to see if the de- 
cree sought to be reviewed is errone- 
ous; that is the proper office of the 
court upon an appeal. The errors of 
law must be apparent upon the face of 














INDEX. 


the decree, to authorize a bill of re- 
view. 


ova et al. vs. Edwards et al. 659 


2. A decree was had requiring ~ | 


tees to retain 1000 dollars, and pay 
into court, subject to its future ie 
to reimburse vendees for certain tim- 


ber privileges, the value of which was | 

arrived at by indirect estimate, which | 
| 

the vendor had permitted his vendor 


to retain, and also referring the cause 
to a commissioner to ascertain the rea- 


sonable value of such privileges; and | 
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| ged trespass was committed on the up- 
| per side of a straight line from the 
| given point to the extreme or upper 
| end of the “back line.” 
| III. That if the quantity called for 
be not embraced by the straight line, 
the party can only obtain relief ina 
court of equity on a proper case made. 
Tompkins vs. Vintroux, 148 


CAPIAS AD SATISFACIENDUM. 
See Interrogatories before a Commis- 
stoner and 


614 


the cause was subsequently dismissed | 


without the 1000 dollars being paid as | 
required, or without any report by a | 


Iie.p: 


com missioner. 


That there was such apparent error | 
on the face of the decree disinissing | 


the bill, that it was error to refuse to 
allow a bill of review to be filed. 
Idem. 
BONDS. 
See Sealed Instruments and 


BREACH OF BOND. 


Bee Interrogatories before a Com- 
missioner and 


614 
CALHOUN COUNTY. 


Where the county seat of Calhoun | 


county is located. 


Cutlip vs. Sheriff, 588 


CALLS (of a Deed.) 


1, A call in a deed of partition is | 
“thence to the back line of the survey | 
500 acres of | 


euch course as will throw 
said 1,000 acre tract below 
sion line.” The “back 


said divi- 
line” is 508 


CERTIFICATES ON A DEED. 
See Acknowledgment of Deedsand 452 


CHALLENGING VOTES. 


The act of the legislature passed Feb- 
'ruary 25th, 1865, in relation to chal- 
| lenging voters and requiring them to 
take the oath therein prescribed, is not 
| unconstitutional. 


Randolph vs. Good et al., 551 
CHARTER. 
| See Incorporated Companies and 319 


| 


| CHURCH PROPERTY. 


| 
| 1. The action of a circuit court in 
| appointing trustees of church property 
is the subject of appeal, and the ques- 
tion of the regularity or validity of 
| their appointment cannot be question- 
ed collaterally in an action of ejectment 
by newly appointed trustees to recover 
possession from trustees removed. 
Kreglo et al. vs. Fulk et al., 74 
2 A case in which the law declared 
in Venable et al. vs. Coffinan et al., 2 W. 
Va. R., 102, 310, is approved and con- 
firmed. Idem. 


poles long and a straight line from the | 


point given to the extreme or upper 


COLLATERALS. 


end of the “back line” will not include | 


the amount of:500 acres on the lower 
side of the division line. HEtp: 

J. That as natural objects and fixed 
lines control magnetic calls and dis- 
tances, it would seem that the call for 
the “back line” should control the 
quantity. 

IL. That in a court of law the party 
is bound by the terms of his deed, and | 
the line from the given point to the | 
“back line” must be a straight one, and | 
in an action of trespass the plaintiff, 
who claims on the lower side of the di- 


vision line, cannot recover if the alle- | 


VoL. II. 





1. Where A. obtains money and 
| makes a note therefor, and for further 
security places his own note, endorsed 
by other parties, and the note of a third 
party, in the hands of the creditor as 
collaterals, the note of A. is no bar to 
| the recovery upon the collaterals. No- 
| thing short of its satisfaction would 
| prevent a recovery by the creditor. 
| Nor would any payments made by A,, 
if not specially applied by him, be 
| properly applicable to the “collaterals 
in preference to his own note. 
Lazier vs. Nevin, 622 
46 
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See Berkeley county and 461 


COMMON CARRIERS. 
Common carriers may restrict their 
common law liabilities by special con- 

tract. 
B. & 0. R. R. Co. vs. Skeels, 


COMMON LAW. 


556 





INDEX. 
COMMERCIAL INTERCOURSE. 


and therefore illegal and void, to which 
the plaintiff replied that the defendant 
was estopped by the bond from alleging 
any other consideration than that men- 
tioned in it, and on demurrer to this 
replication the court below held the 
law to be for the plaintiff. Hexp. 
That a court ought not to lend itself 
to enforce a contract made in violation 





of law, nor allowa guilty party to eflec- 


|tuate his ends by pleading an estop- 
| pel to the truth of the case, when the 





| policy of the law forbids the trans- 


1, Thecommon lawof England, sofar | action. Calfee, adm’r, vs. Burgess, 274 
as it is not repugnant to the principles |” 
of the bill of rights and constitution of | 
the State of Virginia, was in force in | 


CONFESSIONS. 


that State when the constitution of this 
State took effect, and is, therefore, the 
law of the State unless repealed or 
modified by the general assembly of 


| Theconfessions of the accused, made 
| under inducements, to officers in whose 
custody he was at the time, or others 
having authority over him, are not to 





be excluded on the trial when the con- 
| fexsion is accompanied with the surren- 
der and restoration of the stolen pro- 
| perty. 


Virginia or the legislature of this 
State. 
Cunningham etal. vs, Dorsey, 292 
2. Common carriers may restrict 
their common law liabilities, &c. 
See Common Carriers and 


Fredrick vs. The State, 695 


596 erarerse 
CONSENT. 
CO-DEFENDANTS. 


See effect of consenting to revival of 
actions of trespass quare clausam fregit, 
against personal representative, 148 

QuzRE: Whether when the record 
shows that a demurrer is overruled by 
consent, the party demurring is pre- 
cluded from taking any advantage of 
defects in the declaration? 

Lrimble vs. Shaffer et al., 


A proper case for a decree between 
co-defendants. 215 


CONFEDERATE GOVERNMENT 
(so-called. ) 


See Trespass and 


CONFEDERATE MONEY, 
(so-called. ) 


614 
CONSIDERATION. 


A bond given for the price of slaves, 
prior to 1861, has a valid consideration, 
and cannot be avoided for want of con- 
sideration by reason of the emancipa- 
tion of slaves by the United States 
| government or the State government. 
Matthews et al. vs. Dunbar, 138 


See Confederate Money and 274 
CONSTITUTION OF WEST VA. 


1. Noallowance can be made for the 
market value of Confederate money 
which it was not lawful to pass as cur- 
rency, but if a party who has been co- 
erced into receiving it dispose of it for 
value, his claim to recover the amount 
of a debt paid under such circumstan- | 
ces should be abated to the amount of 
such value received. In the absence 
of proof as to that value, no presump- 
tion can arise that it was of any value. 

Mann vs. McVey, 232 

2. A case similar to Mann vs. Lewis 
et al., infra, in regard to what consti- 
tutes duress per minas, in Greenbrier 





An act of the legislature held to be 
void because repugnant to the 36th 
section of Article IV of the constitu- 
tion of West Virginia. 


county, in 1863, by reason of the rebel- Cutlip vs. Sheriff, 588 
lion. Idem. 

3. The consideration of a bond was CONSTRUCTION. 
stated to be ‘‘money loaned,” to which 
the defense set up was that the consid-| Rule of construction, see Wills 
eration was Confederate treasury notes and 174 
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CONTINUANCE. 


1. An affidavit for a continuance of 
a cause in chancery on the ground of 
newly discovered evidence, is not suf- 
ficient if it does not show that the ev- 
idence could have been discovered 
sooner by the use of due diligence; nor 
where it does not disclose the nature 
of the evidence so that it may be seen 
whether it is material or not. 
Rosset vs. Greer et al. 1 
2. The M.& F. B. brought an action 
of assumpsit on a bill of exchange 
against M. & G., as partners. M. de- 
murred to the declaration, pleaded 


non assumpsit and the statute of limi- | 


tations, and issue was joined thereon. 


An amended declaration was subse- | 


quently filed, alleging the bill to be 
lost, to which M. also pleaded non as- 
sumpsit. M. filed an affidavit at the 
same term when the amended declar- 
ation was filed, denying the partner- 
ship. The M. & F. B. then moved a 
continuance. M. thereupon withdrew 
his affidavit denying the partnership. 


The court refused a continuance, and | 


the plaintiff being unable to proceed 
with the proof under the amended 
declaration, was non suited, which the 


court at a subsequent term refused to | 


set aside. HeE.p: 


I. That the court erred in refusing | 
a continuance, and also in not setting | 


aside the non suit. 


II. The plaintiff wasentitled toa rule | 
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2. A contract that is held to be usu- 


rious. 
See Brakeley vs. Tuttle, 86 
3. A contract for real estate payable 
| in so-called confederate paper, though 
executed, is good as between the par- 
| ties, but void as to all other persons; 
| and a court of equity will not lend its 
| aid to either party to such contract. 
Weeden vs. Bright et al., 548 
4, Where a contract is made for the 
sale of real estate payable in so-called 
confederate paper, and partly executed, 
and the vendor dies, such contract will 
not be allowed to interfere with the 
rights or claims of third parties, cred- 
itors of the deceased vendor; but they 
|can assert their claims against the 
whole subject matter of the contract. 
Idem. 





CONVEYANCES. 
660 


See General Warranty and 


CORPORATIONS. 


Liability of agents of corporations 
for notes signed by them, &c., See 


| Principal and Agent and 285 

See same principle, 495 
COUNTS. 

See Slander and 158 


DAMAGES. 


to reply to the defendants’ plea to the | 


amended declaration. 
M.& F. Bank vs. Matthews, 26 
3. It is held that a party is entitled 
to a continuance where he has used due 
diligence to be prepared for a trial, and 


one of his counsel is absent by reason | 
of a change in the time of holding the | 
circuit courts in an adjoining circuit, | 
having been previously engaged in the | 
last mentioned court and in attendance | 
at the same; and where his other coun- | 


sel, althongh present during the term, 
was absent when the cause was heard. 
Rosset vs. Gardner & Richardson, 531 


53 
CONTRACTS. 


. 


1. Toenable a court to enforce a spe- | 


cific contract for the sale of real estate 
the contract must be established by 
competent proof, to be clear, detinite 
and unequivocal in all its terms. And 
the contract proved must be that char- 
ged in the bill. 


Patrick & Lovell vs. Horton, 23 





1. Where there is a verdict and 
judgment for the whole contract price 
of an article, while the action is only 
for not receiving it, the damage in such 
case, is only the difference between the 
value of the article delivered or ten- 
dered, at the place, and the contract 
price, and if the article then and there 
was worth the price stipulated, or near- 
ly so, the plaintiff could not have sus- 
tained damage to the whole amount of 
| the contract price; for until the article 
|is accepted by the other party it re- 
| mains the property of the vendor. 
| Weltners vs. Riggs, 445 
| 2. A bill in equity will lie for the 
enforcement of a demand sounding in 
damages, &. See Kquily Pleadings 
and 71 


DECLARATION. 
1. A declaration in an action brought 


under chapter 98, acts 1563, must aver 
that the decedent had a widow or next 
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of kin, who must be accurately set forth | 
and designated by name; and that the 
damages claimed were for the aid of | 
and sustained by such widow or next | 
of kin. | 
B. & O. R. R. Co. va. Gettle, 376 | 

2. Where a party declares upon a | 
special contract, and the contract pro- | 
ved is essentially variant from the one 
declared on, he cannot recover, upon 
the well settled principle that the al- | 
legations and proof must correspond. 
B. & O. R. RB. vs. Skeels, 


DECLARATIONS 


556 | 


‘ 


(of Testator.) 


1. The declarations of the testator | 
are admissible for the purpose of show- | 
ing the state and the condition and 
operations of the mind of the testator 
at the time he made the will, and for | 
no other purpose; and to lay the foun- | 
dation of other and more direct testi- | 
mony showing that improper influences | 
were exerted on him. 
Thompson et al. vs. Updegraff et al. 629 

2. The plaintiffs, who were the pro- | 
pounders of the will, proved that the | 
testator had executed a codicil on the 
26th day of January, 1864, which was | 
in evidence before the jury, in which 
he stated that he had theretofore made 
a will and a codicil thereto relating to | 
a bequest to a negro servant of certain 
atock, and revoked the bequest, and | 
gave the stock to another; and for the | 
purpose of explaining in this codicil 
the reference made therein to the be- | 
quest to the negro servant, the plain- 
tuffs were permitted to prove by a wit- 
ness, that after the date of the will in 
controversy, the testator in the pres- 
ence of the witness destroyed, by burn- 
ing, a previous will, and another paper 
not described by the witness. The 
plaintiff then asked the witness to state | 
what the testator then said in refer- 
ence to the nature of the papers de- 
stroyed, which being objected to, the | 
objection was sustained. HELp 

That the plaintifis having proved | 
the destruction of the previous will and | 
codicil referred to in the codicil of | 
January 25th. 1864, as it was compe- | 


tent for them to do, and having with- | 


out objection, proved the destruction t 


of another paper, they had proved an | 
act of the testator pertinent to the in- | 
quiry before the jury, and were entitled | 
to give in evidence the declarations of | 


the testator made at the time of the 


act as a part of the res geste, to go to 
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the jury to be considered by them for 
what they were worth in their estima- 
tion. Idem. 


DECREE. 


. A decree held erroneous becaure 
it did not say against whom the recov- 
ery of the complainant was had. 

Snider vs. Brown et al., 143 
A decree rendered in November, 


awe Sf 


9 


| 1861, by the pretended court of appeals 


of Virginia, at Richmond, acting un- 
der the authority of the citizens of Vir- 


'ginia in insurrection and open war 


with the United States and the resto- 
red government of Virginia, is not ob- 
ligatory upon parties to a cause pend- 


| ing in said court on the 17th of April, 


1861. Snider et al. vs. Snider et al. 200 
3. Errors must be apparent upon 
the face of the deeree sought to be re- 


| viewed, to authorize a bill of review, 


See Bill of Review and 659 


DEEDS. 
The certificate of justices to the ac- 


knowledgment of a deed which omits 
to state that the wife of the grantor 


| had the deed fully explained to her, or 


had willingly executed the same and 
wished not to retract it, is defective 
and inoperative as to the wife. 


Bartlett et al. vs. Fleming et al. 163 
See Innocent Purchasers and 538 
DEED OF TRUST. 
See Judgment Creditors and 423 
DEFECTIVE RETURN. 
See Plea in Abatement and 582 


DEFECTIVE TITLE. 


1. Defect of title is not sufficient 
grounds for an injunction to the pay- 
'ment of purchase money, when the 
vendee has entered and held a sufli- 
cient time to bar a recovery, by reason 
of the statute of limitations. . 

Amick vs. Bowyer, 7 

2. In any inquiry had by a Virginia 
court respecting alleged defects of title 
|to lands in Virginia, the question 
|should not be exclusively as to what 
| defects existed in the vendor's title at 
the time of sale, but rather what defects 
exist therein at the tinte of such inves- 
tigation, which would defeat the pos- 
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session and enjoyment of the land by 
the vendee. 
Pied. C. & I. Co. vs. Greenetal., 55 
3. Where a vendee of real estate has | 
had and held possession thereof under | 
title from his vendor, until defect of | 
title has been cured by lapse of time | 
or the statute of limitations, he is not | 
allowed to set up such pretended defect, | 
however defective the title may have | 
been at the time of the purchase. 
Idem. | 
DEMURRER. 


See Equity Pleading No.4, and 1) 
Idem. No. 5, and 6, 
1. Where a contract is not usurious | 
on its face, the question of usury, 
(which it is held to be a question of 
fact whether it be intended or not), | 
cannot be raised on demurrer to the 
bill setting out such contract. 
See Usury and 86 | 
2. A demurrer will not lie to the | 
equity jurisdiction where a bill alleges | 
that the defendant, who has possession | 
of personal property claimed by the) 
complainant under a contract with the 
defendant, is insolvent and is fraudu- 
lently converting the property to his | 
own use, and asks to enjoin the defen- | 
dant, and for an account. 


Brakeley vs. Tuttle, 86 | 


See General Relief and 536 | 


DELINQUENT LANDS. 


Bee Husband and Wife, No.3, and 522 | freehold, whether it be so by folly, 


DEPOSITIONS. | 


1. When the trial of a cause is pro- | 
gressing, a party to it cannot be requi- | 
red to take a deposition to be used in | 
the cause, during a temporary adjourn- | 
ment of the court, at a point so distant 
from the court’ house that he cannot | 
attend the taking of the deposition, | 
and then get to the court house by the 
time the case is to be proceeded with. 

Wise vs. Postlewait et al., 452 

2. It is competent for one party, on 
the trial of a cause, to read in his own 
behalf a deposition regularly taken 
and filed by the other. And although 
a deposition in such case may be cer- 
tified jointly with the depositions of 
other witnesses, it may be detached 
and read separately. 


Echols vs. Stauntons, 574 
46a. 





DESCRIPTION. 
See Calls of a Deed and 
DEVISE. 
See Wills and 
DOCKET. 


1. It is the duty of a clerk to docket 
a suggestion returnable to term, and 
his failure to do so should not preju- 
dice either party. 

See Suggestion and 20 

2. The clerk of the circuit court is 
required to make out a docket of the 
causes ready for trial or hearing before 


| the commencement of each term, and 


no case not matured and ready for trial 
before the commencement of a term 


| can be placed on the docket for trial 
|or hearing. Higginbotham vs. Ha- 


selden & Rohrbough, 266 


3. Where the time allowed for the 
defendant, proceeded against as a non- 
resident, did not expire until the day 
on which a term of court began, it was 
error to place the cause on the docket 
for trial. Idem. 


DOWER. 


As the title to dower is consummated 
by the husband’s death, when the wife 


| is endowed she is in from the death of 
| her husband, and like any other tenant 


of the freehold, she takes upon recov- 
ery whatever is then annexed to the 


mistake or otherwise. 
Engle vs. Engle, ez’or, 


DURESS, per minas. 


247 


1. In the year 1864, in the county of 
Greenbrier, whose citizens had been 
declared to be in insurrection and re- 
bellion by the proclamation of the 
President of the United States, and 
where the authority, both civil and 
military of the so-called Confederate 
States government was in domination, 
payment of a bond in the treasury 
notes of the so-called Confederate 
government, where the creditor was 
urged by the debtor (who had not de- 
manded the debt and who was a loyal 
man) to take said treasury notes, but 
who refused to do so, and was then 
told that he was “obliged to take them 
under the laws of the Confederate gov- 















726 


ernment,” was a payment made 

received under duress per minas, 
therefore void. 

Mann vs. Lewis et al., 215 

2. If the representation of a party 

was true, that the confederate treasury 

notes were a legal tender, and the cred- 


and 
and 


itor was, under circumstances which | 


influenced his action and coerced his 
consent, thereby induced to receive 
them in payment of a debt, it was a 
fraud; if such representation was not 


true and was used, under like cir- | 
cumstances, to coerce the unwillingand | 


reluctant assent of the creditor to sur- 
render his rights against his recog- 
nized interests, it was duress per minas. 

Mann vs. MeVey, 232 


ave 


3. The party acting as agent for an- | 
other in the payment of confederate | 
treasury notes, under circumstances | 
which amount to duress per minas, is | 
responsible for the consequences of his | 


own unlawfal acts. Idem. 


EJECTMENT. 
See Verdict in Ejectment and 


1. Where there are a number of de- 
fendants to an action of ejectment, and 


Qn 
vi 


a trial and verdict is had as to part of | 


them and the case is revived against 
the heirs of others, and a further trial 


is had as to them, no objection being | 
made in the court below, it is too late | 


to raise the question of there being er- 


ror in the separate trials when the case | 


is in this court. 
Kenna’s heirs vs. Quarrier’s heirs. 


EMANCIPATION (of slaves.) 


210 


A bond given for the price of slaves | 


prior to 1861, has a valid considera- 
tion, and cannot be avoided for want 
of consideration by reason of the eman- 
cipation measures of the United States 
or of this State. 


Matthews vs. Dunbar et al., 
EQUITY. (attachment in) 
See Attachment and 415 
Province of a court of Equity, &c. 
See Taxes and 542 


EQUITY PLEADING. 


1. An injunction may be dissolved 
apon the filing of answers denying the 
equity of the bill, responsive to the al- 
legfitions therein contained. 

, Rosset vs. Greer et al., 1 


138 | 





INDEX. 








| 2. An answer of one of the defen- 
| dants was found in the papers of the 
| cause, and although it did not appear 
|to have been regularly filed, yet the 
| final decree mentions it as one of the 

papers on which the cause was heard, 
| which is held to be sufficient. 





Idem. 
| 3. Although an answer be filed, a 
{demurrer may be entered at any time 
_ before final decree under the same re- 
| strictions that an answer may be filed. 
| Idem. 
4, When a bill is dismissed on the 
*“answer and demurrer,” it does not 
matter that the demurrer was not well 
taken if the bill was properly dismissed 
on the matter contained in the answer. 
Idem. 
5. Ifa complainant in a bill of in- 
junction that is at rules, appears in 
term by counsel and contests a demur- 
rer, he thereby waives the right of no- 
i tice, if any was necessary. 
Hyre vs. Hoover & Jones, 11 
6. Where a bill of injunction is im- 
providently awarded because there is 
no ground of equitable relief charged 
in the bill, it may be dissolved on mo- 
| tion without answer, and it is not error 
to dissolve it on a demurrer. Idem. 
| 7. If a court of equity dissolve an 
injunction granted to restrain a trus- 
tee from selling property, it cannot re- 
tain the cause for the purpose of order- 
ing a sale under its own supervision. 
Idem. 
8. A bill in equity will lie for the 
enforcement of a demand sounding in 
| damages for the breach of contract by 
| the testator, to be satisfied out of his 
| real estate in the hands of his heir or 
devisee, in default of the personalty to 
discharge the same. Code 1860, chap. 
131, sec. 6. 
Fowler et al. vs. Kelley's heirs, 71 
See Injunction No. 5, 86 
9. See a proper case for a decree be- 


| tween co-defendants, 85 
See Supplemental Bill and 672 


10. Where there is no replication to 
an answer it must be taken as true, if 
no testimony is taken by the defendant, 
so far at least as it is not contradicted 
by other matters in the cause introdu- 
ced or relied on by the defendant. 

Coal Riv. Nav. Co. vs. Webb, 438 

11. If there is no replication to an 
answer in chancery, everything stated 
in it is admitted to be true. But if the 
party answering proceeds to take de- 
positions to sustain his allegations 
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and statements, he waives this adyan- 
tage. Martin vs. Rellehan, 480 


See Husband and Wife No. 3, and 522 


12. It is a valid objection to an or- 
der dissolving an injunction, that no 
notice of the motion to dissolve was 
given, when the motion was made in 
court, if there was no equity in the 
bill. Nor is there error in dissolving, 
under like circumstances, without an 
answer. 


Wh. Sul. Sp.Co.vs. Robinson, 542 


13. A bill was filed enjoining the | 


sale of property under a trust made to 


secure purchase money on real estate, | 


on the ground of defective title; a sup- 
plemental bill was filed setting up an | 
alleged outstanding title, other than | 
that. mentioned in the original bill, and 


a further second supplemental bill al- | 
leged that the defendant was seeking | 
to collect, and had brought suit for | 
that purpose, the purchase money ina 
foreign court, and had attached the} 


property of one of the complainants 


in that court, and asked him to be en- | 
joined from so proceeding. No answers | 


were filed to the supplemental bills. 
The court below dissolved the injunc- 


tions though the order doing so does | 
not plainly show what injunction the | 
HELD: | 
I. It does not matter that no answer | 


motion was made to dissolve. 


was made to the first supplemental bill, 
as a reference to the matter set up in 
it by a copy of a bill filed against the 
defendant claiming a part of the land, | 
shows that the claim is w holly unfoun- 
ded. 
Thompson et al. vs. Edwards et al., 659 | 
II. That the court having dissolved | 
both the injunctions, it is fair to pre- 
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amount of the 1000 dollars remaining 
unpaid to 104 dollars, which he fails 
to show were paid. HEtp: 

That the allegation in the answer, 
that the whole amount was paid, is not 
conclusive of the payment of the same, 
where it appears by the vouchers filed 
with the answer that the whole amount 
was not paid. And where a cause is 
heard upon such bill and answer only, 
it is error in the court below to dismiss 
the bill, without providing for the pay- 





ment of the 104 dollars for which there 
| were no vouchers, 
Lowe vs. Heck et al., 680 
16. L., by written contract, solte to 
| H. his mill property, for Towa lands. 
| H. agrees to deliver to L. the patents 
| for the Iowa lands, some of which the 
contract states had issued, and the oth- 
ers were to issue. HELD: 

That H., on a bill filed by L. to en- 
force the contract, ought to be required 
to show that patents had issued for the 
lands, and to be required to deliver 
them to L.; thateven an averment by 
I. in his answer, that the patents had 
been issued, would not be sufficient 
without proof of the issuing of the 
same. Idem. 

17. Where a bill charges a certain 
debt due from the defendant and that 
it is entitled to certain credits, and the 
| defendant’s answer does not aver any 
| other credits than those admitted in 
| the bill, to which answer there is gen- 

eral replication and issue is made up 
| thereon, the defendant cannot avail 
| himself of other credits claimed to be 
proved in the cause, under the issue 
| thus made. Purdy vs. Rutter, 262 


sume that the motion was to dissolve | 


EQUITABLE RELIEF. 
both. Idem. 


} 
III. The dissolution of the injunc- | 
tion on the original bill carried with it | complainant was not entitled to the 
the dissolution of the injunction in the | relief sought, not being himself willing 


A cause in which it is held that the 


recond supplemental bill. Idem. | to do equity. 
14. If acharge in a bill is denied in | Bank et al., 
the answer, and no evidence sustains | 
the bill, the matter alleged in denial | 
must prevail. Idem. | 
15. L. files a bill in chancery ona} Whereacontract in writing, for land, 
written contract with H., and alleges | | is delivered to a third party as an es- 
that H. had not paid him the whole | crow, not to be delivered by the holder 


Thompson vs. M. & M. 
651 


ESCROW. 


amount of 1000 dollars specified in the 
contract, but admits that 566 dollars 
of the same were paid. H. files his 
answer, and alleges that the whole 
1000 dollars were paid, but only shows 
the payment of other sums than those 
admitted in the bill, reducing the 


as.a contract but upon the order of the 
vendor, and it is fraudulently obtained 
from the holder by the vendee upon 
false pretences and withheld when de- 
manded, he cannot make it available 
for the purposes of a specific execu- 





tion. Booth et al. vs. Hartley, 478 
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ESTOPPEL. 


1. Estoppel not allowed to be plea- 
ded when the policy of the law forbids 
the transaction. See Confederate Mo- 
ney and 274 

2. See a case where a party is estop- 
. by reason of the recitals of a 


Coal Riv. Nav. Co. et al. vs. Webb, 438 
3. H. executed a bond for the pay- 





the party offering such record, without 
accounting for the original. Idem. 
4. A deed bearing the following en- 
dorsement is properly admitted to re- 
cord: “ Recorder's Office, Martinsburg, 
West Virginia, February 17th, 1869. 
This deed of bargain and sale from 
Enoch G. Hedges to John W. Hedges 
was acknowledged in the Recorder’s 
office by the party grantor, and admit- 
ted torecord. Teste, S. Garrard, R. B. 


ment of a sum of money to H., as ex- | Co. per J. R. Hite, Dept. R. B. Co.” 
ecutor. On suit being brought H.| .5- It is not error to admit evidence 
pleaded that the plaintiff was not, at|0f the intention of the parties to a 
the date of the bond, the executor, &c., deed, that the purchaser should have 
to which replication was made that H. | the growing crop, that evidence being 
was estopped by his bond from deny- | in harmony with the deed. Idem. 
ing what was admitted therein,and the| _6. Though it is irregular, after the 
court below cn demurrer to this repli- | plauitiff has closed his evidence, and 
cation held it well taken. Herp: | after the defendant has begun the de- 
I. That there is no exception to the | livery of his, to offer a deed in evi- 
rule that the fair and voluntary exe- | dence, where the existence of such 
cution of a sealed instrument is con- | deed has been proven, without having 
clusive against all who seal it, of eve- | reserved the privilege of doing so, yet 



















































rything admitted in it. 

Hoke, ex’or, vs. Hoke, 561 | 

II. That the replication should not | 

have been held bad on demurrer. The 

plea itself being bad, judgment should 

have been to sustain the demurrer and 
hold the plea bad. Idem. 


EVIDENCE. 





1. Where a suit has been brought | 
on a written contract, oral evidence | 
may be introduced to prove a new and | 
distinct agreement upon a new consid- | 
eration, whether it be a substitute for | 
the old contract or in addition to and 
beyond it. Shepherd vs. Wysong 46 

2. The statements of a vendor made 
after a sale and conveyance of realty 
and personalty, and during the con- 
tinuance in possession of the vendor 
as agent and manager of the vendee, 
are not evidence in chief either to dis- 

rove the purchaser’s title or to estab- 
ish fraud in the sale, when the other 
evidence in the cause failed to involve 
the transaction between the parties in 
such doubt or uncertainty or raise a 
reasonable apprehension of collusion, 
as would warrant a resort to the state- 
ments of the vendor after he had part- 
ed with the property, though hold- 
ing a possession inconsistent with the 
change of ownership. 
Robinson et al. vs. Pitzer, 335 

3. There is no error in permitting 

the record of a deed to go in evidence, 





where the original is in possession of 





| the propriety of doing so is a matter 


depending upon the circumstances of 
the case at the time, to be judged of by 
the court; and there was nothing in the 
record of this case to show that the ac- 
tion of the court was not justified by 
the circumstances transpiring during 
the trial. Idem. 

7. It was error to admit a copy of 
another case, on a trial, as rebutting 
testimony to contradict a witness who 
had not testified in respect to the fact 
that such record did or did not exist, 
or that a verdict shown in such record 
to have been found, had or had not 
been rendered. Neither can a record 
be admitted to prove any allegation or 
fact upon which the verdict of the jury, 
shown in the record, must be supposed 
to have been rendered. 

Wise vs. Postlewuit et al., 452 

8. It is competent to establish by ev- 
idence in pais whether the people of a 
county not specifically mentioned in 
the President's proclamation of Ang- 
ust 16th, 1861, declaring certain States 
and parts of States in insurrection, 
maintained a loyal adhesion to the 
constitution and Union. 

Winternitz & Son vs. Hyland, &c., 461 


9. It is error to admit as evidence a 
certified list of the voters ordered by 
the board of registration to be stricken 
from the registry ; only the record of 
the proceedings of the board, or a copy 
thereof, properly certified to be a copy, 
is admissible as evidence. 

Phares vs. The State, 567 

















INDEX. 


10. Evidence in support of pleas 
upon which issue was joined is admis- 
sible, if the pleas are in fact good, but 
if the pleas are bad the evidence is 
immaterial. 


Trimble vs. Shaffer and Hamilton, 614 
See Bill of Exceptions No. 3 and 386 


See Depositions No. 2 and 57 
EXECUTOR. 


See Estoppel and 561 


EXECUTION (of process.) 


See Appearance and 
See Order of Publication. 


386 


EXECUTION (of trust.) 
See Injunction No. 6 and 540 
EX CONTRACTU. 

See Assumpsit and 489 


EXECUTED CONTRACTS. 


See Illegal Contracts and 571 
EXECUTORY DEVISE. 
See Wills and 598 


FALSE IMPRISONMENT. 


1. The action of trespass for false 
imprisonment is in some respects pe- 


culiar, and differs from an action for | 
an ordinary assault and battery and 
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| peared before the judge of the circuit 
|court in vacation, and gave bond to 
| satisfy the decree of the court, if any 
|should be rendered against him, and 
| the fund attached was released to him. 
| Three months afterwards he presented 
| 2 petition and bond for the removal of 
the cause from the State court to the 
Federal court. Hep: 

That his voluntary act in going into 
the State court and submitting himself 
to its jurisdiction by appearing to the 
attachment, was a complete waiver of 
the privilege which he would have had 
if he had been compelled to appear 
against his will by the mandate of the 
court. Bell vs. Bell. 183. 

2. The right of removing a cause 
from a State to a Federal court is a 
privilege to be exercised at the option 
of the party defendant, but to oust the 
| general jurisdiction of the State court 
| the party seeking to do so should avail 
| himself of the privilege at the earliest 
| opportunity. Idem. 
| 3. The bond tendered in such case 
| must provide for the appearance of the 
| applicant in the cause in the Federal 
court. Idem. 

4. Where the parties plaintiff and a 
part of the defendants in a suit in a 
| State court, are resident in the State, 
| there can be no removal to the Fede- 

ral court. Idem. 





FORFEITED ann DELINQUENT 
LANDS. . 


other trespasses in this, that the tres- | 


pass does not consist in a distinct and | 


single act, but in the continuous viola- 


tion of personal liberty, and every | 


continuation of an illegal imprison- 

ment constitutes a new trespass for 
which an action may be maintained. 

Ruffner vs. Williams, 243 

2. Where a party is present during 

a part of the time of the illegal impris- 

onment of another, and gives aid and 


comfort, counsel, direction and encour- | 


agement to those engaged in it, he is 
personally liable for the trespass. 
Idem. 


FALSE PRETENSE. 
See Escrow and 478 
FEDERAL COURT. 
1. B., who was a resident of Penn- 


sylvania, was proceeded against by for- 
eign attachment in chancery. He ap- 


Parties who would avail themselves 
of the provisions of the act of 1841, in 
relation to forfeited and delinquent 
lands, which vests title in actual oc- 
cupants of land who claim under title 
derived from grant, must show not 
only possession but title derived from 
or under grant of the commonwealth, 
and possession within the grant. There- 
| fore, parties in an action of ejectment, 
who claim title from a patent issued 
on different entries and surveys of dif- 
| ferent dates, must show within which 
| of the entries and surveys the land lies, 
| claimed by them as actual occupants, 
|and of which title is vested in them 
by the act of 1841. 
| Kenna’s heirs vs. Quarrier’s heirs, 


210 
FORTHCOMING BOND. 


| 
Parties who voluntarily enter into 

a forthcoming bond are estopped from 
all inquiry into the regularity and va- 
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lidity of the levy of the writ of fieri 

facias upon which the bond was taken. 

Shaw et al vs. McCulloagh, 260 
FRANCHISES. 

Bee Incorporated Companies and 320 


FRAUD. 


See Principal and Agent and 183 
See Duress per minas and 232 
See Husband and Wife and 426 


GAMING. 

Property used for gaming purposes 
may be the subject of larceny. 

Bales vs. The State, 


GENERAL RELIEF. 


685 


It is competent to grant, under the | 


prayer of general relief in a bill, the 
appointment of a trustee to aid in the 
execution of a trust, the original trus- 
tee having gone beyond the jurisdic- 


tion of the court; and also to settle the | 


accounts of the administrator of the 





grantor in the trust deed, and to adjust | 
and protect the rights of the complain- | 


ant and all other creditors, and it is 
error to dismiss the bill on demurrer. 
Woods vs. Fisher’s adm’r, 363 


GENERAL WARRANTY. 


1.Where a vendor conveys with co- 
venants of general warranty, and ad- 
verse titles are set up which the vendor 
buys in, it is no objection that the con- 
veyances for such bought in titles are 
made to the vendor, in a suit by the 
vendee claiming an abatement of pur- 
chase money for defective titles. 
Thompson et al. vs. Edwards et al., 660 

2. A reservation of timber privileges 
by a vendor, who covenants with gen- 
eral warranty, to his vendor, can be 
estimated in value and the amount aba- 
ted from the purchase money due from 
the vendee. . Idem. 


GOOD CHARACTER 
Evidence of good character of plain- 


tiff ef be introduced by him, on the 
trial of an action for slander, where it 


has not been assailed by the defendant, 
or no evidence has been introduced to 


impeach it. 


Shroyer vs. Miller, 158 





i 








GROWING CROP. 


1. By the 8th section of chapter 110, 
Code 1860, if land, on which there isa 
growing crop, pass by will to devisees, 
the widow is entitled to one-third of 
the crop. 
246 


2. E. devised his lands, subject to 
the dower of his wife, and prior to his 
death a crop of wheat had been sown 
thereon, which was harvested by the 
executor before a decree was had as- 
signing dower, HeELp: 

Thatias the widow was entitled at 
the death of the husband to be en- 
dowed of one-third of the land with 
the crop growing on it, so if the crop 
be severed before the assignment of 
dower she is entitled to be endowed 
of the land in like manner, and of one- 
third of the crop thus severed, for by 
the severance the estate had been di- 
minished in value to the amount of 
the crop. Idem. 


GUARDIAN AD LITEM. 


Engle vs. Engle, ex’r, 


It is error to render a decree against 
infants without a guardian ad litem 
having been appointed. And it can- 
not be presumed that such guardian 
was appointed, in the absence of proof 
that the records were lost ur destroyed. 


McDonald et al. vs.MeDonald, 676 
HABEAS CORPUS. 
See the Cutlip case, 588 


HEARSAY EVIDENCE. 


On the trial of an issue to try the 
validity of a will, the contestants, who 
were defendants in the issue, were per- 
mitted to prove that the testator said, 
after the will in controversy was made, 
that one of the devisees, who was a 
plaintiff, did not want him to give 
certain other parties, children of a de- 
ceased son of the testator, anything, 
which evidence was stated to be for 
the purpose of proving the declaration 
of the devisee. The court below held 
that the declarations of any of the 
plaintiffs in the issue were proper ev- 
idence to be offered. Herp: 

That the evidence was improperly 
admitted for the purpose stated, being 
hearsay in its character. 


Thompson et al vs, Updegraff et al,, 629 
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HIDES AND LEATHER. 


See as to question of admixture 
thereof. 86 


HUSBAND AND WIFE. 


1. Certificate of justice as to ac- 
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S., to P., the wife, the foundation of 
the judgment against the husband was 
taken away, and the injunction was 
properly perpetuated as to him in the 
court below. Idem. 


ILLEGAL CONTRACTS. 





knowledgment of deed by wife, See 
Deeds and 163 
2. Wife not bound by fraudulent | 


acts of the husband. See Heavener et al. | 


vs. Godfrey and wife, 426 
3. Land was conveyed to P., the 


wife of G., after marriage, by deed; in | 


1855, it was returned delinquent and 
, i ; 
sold for the non payment of taxes for 


1850-51, and H. became the purcha- } 


ser. Before the expiration of two years 
from the purchase, P., the wife, ten- 


dered to H. the’ amount of the taxes 
with interest and damages, which H. 
refused to receive, but obtained a deed 
from the clerk of the county court for 
the land. H. subsequently sold the 
land to H., who sold the landtoS. S. 
brought an action of ejectment against 
G. and wife, obtained judgment and a 
writ of possession, G. and wife ob- 
tained an injunction to the operation 
of the writ. Herp: 

I. Thatit was the duty of H. to have 
received the money for taxes, interest 
and damages when tendered, and re- 
Jeased to P., the wife, the benefit of 
his purchase, and having failed to do 
so she has the right to go into a court 
of equity to compel him, his heirs or 
assigns to do so, and the injunction, so 
far as it efiects the rights of the wife, 
was properly perpetuated below. 

Sperry vs. Gibson and wife, 

II. It is a general principle that 
where a party may defend himself at 
law equity will not interfere, and 
where he might have done so but has 
failed to do it, he shall not have relief 
by bill in equity, unless’ he was pre- 


5) 


O24 


s 

See Confederate Money and 274 

1. C. being a colonel in the United 
States army agreed to pay R. 100 dol- 
lars per month, in addition to govern- 
ment pay, as a leader of a band of mu- 
sic. R. brought with him eleven men 
who were all mustered intothe United 
States army on the 3d of September, 
1864, as privates. They were assigned 
to C.’s command, and were employed 
by him as a band and kept at his head- 
quarters. R. and his men were mus- 
tered out of service about the Ist of 
June, 1865, and on C. refusing to pay 
R. the 100 dollars per month he 
brought suit for its recovery, HELD: 

I, That‘at the time R. and the men 
were mustered into the service, there 
was no law by which soldiers could be 
detailed for regimental bands; a law to 
that eflect had been repealed. 

Capehart vs. Rankin, 6571 

Il. The effect of this contract was to 
place at headquarters a number of men 
not only unauthorized but forbidden. 
by law, fed, clothed and paid at gov- 
ernment expense, the leader of 
whom R. was to receive 100 dollars in 
addition to government pay, from C., 
and it being contrary to the provisions 
of the act of Congress, caunot be sus- 
tained. Idem. 

2. Courts will not aid parties to ille 
| gal contracts which are executory only, 
to recover thereon. And where the 
contract is executed a court will not 
aid a particeps criminis in setting it 
aside. Idem. 


as 


IMPROVEMENTS. 


vented by fraud or accident or the act | 


of the opposite party unmixed by fraud | 


or accident on his part. Idem. 
III. G., the husband, could not de- 
fend himseif against the legal right of 


Value of improvements made on 
| reversion not allowed after suit brought 
to set a sale of thesame aside. Snider 
et al. vs. Snider et al., 200 


S. to recover possession, at law, hold- | 


ing the land not in his own right, but 
in the right of his wife. The fact that 
the wife had offered to redeem the 
land could not be set up by the hus- 
band, at law, to defeat the deeds of S., 


and the only remedy is in a court of | 


equity. The equity of the case re- 
quiring a conveyance of the land from 


INCORPORATED COMPANIES. 


1. Although the charter of an ineor- 
porated company may be forfeited, yet 
the government which granted it may 
not choose to enforce the forfeiture and 
| may give it validity by recognizing ite 
| existence, and by the extension of fur- 
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ther franchises; and when the compa- 
ny accepts the provision of such ex- 
tension the former grant of incorpora- 
tion must give way to it, wherever the 
provisions are inconsistent. 
B.& O. R. Co. vs. Supervisors, 319 
2. Property cannot belong to an in- 
corporated company without being 
vested in it, and the respective share- 


holders in such an incorporated com- | 


pany constitute the company, and, 
therefore, property belonging to a com- 
pany is vested in the shareholders in 
their corporate capacity and not as in- 


dividuals or natural persons, and is | 
consequently taxable in the name of 


the company. Idem. 
3. The grant of privileges to a cor- 
poration is to be construed strictly 


against the corporation and in favor | 
of the public; and the right of taxa- | 


tion will not be held to be surrendered 
unless the intention to do so is mani- 
fested by words too plain to be mista- 


ken. Idem. 
INFANTS. 
See Guardian ad litem and 676 


INJUNCTION, 


1. An injunction may be dissolved 
on the filing of an answer denying the 
equity of the bill, and responsive there- 
to. See Equity Pleading and 1 

2. A vendee who enters under a title 
bond and holds the Jand under that 
title till the statute of limitations bars 
a recovery against him by an adverse 
title, cannot set up defect of title in his 
vendor, existing at the date of the sale 
to him, as ground of injunction to a 
judgment for the purchase money. 

Amick vs. Bowyer, 7 

3. A complainant in an injunction 
that is at rules, waives his right of no- 
tice, if any is necessary, by appearing 
in term and contesting a demurrer. 
See Equity Pleading and 

.4. If there is no ground of equitable 
relief charged in r bill of injunction, 
it may be dissolved on motion without 
answer, or on demurrer. 

Idem and 11 


5. Where an injunction is docketed 
before the cause is formally set for 
hearing at rules, and a motion to dis- 
solve is made, itis not error in the 
circuit court to proceed to hear the 
cause on its merits, if the defendant is 


11} 
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| present in court and offers no objec- 
| tions. Brakeley vs. Tuttle, 86 
| See Bill of Discovery and 226 
| See Husband and Wife No.3 and 522 
| 6. A trust deed was executed in 

1858, the debt secured to be discharg- 
ed by the Ist of September, 1862, or 
the property to be then sold. The 
trustee advertised for sale on the 4th 
of February, 1868, when an injunction 
| was obtained restraining the same, al- 
leging that the land was about to be 
sold tor cash at a time when in conse- 
quence of the general prevalent de- 
pression and extreme scarcity of mo- 
ney, and the season of the year, and 
inclemeney of the weather at the time 
of the proposed sale, that it would re- 
sult in great pecuniary loss and sacri- 
fice. HELD: 

That a decree perpetuating the in- 
| junction was erroneous, and the in- 
junction must be dissolved and the 
bill dismissed. 
| Caperton adu’r vs, Landicraft, 540 
See Equity Pleading No. 12 and 542 
See Equity Pleading No. 13 and 659 


INNOCENT PURCHASERS. 


Where deeds do not upon their face 
show any trust to be held upon land 
therein conveyed, which land has been 
sold to third parties, judgments against 
| parties who are alleged to be secret 
| beneficiaries in such deeds, cannot be 
| enforced against the lands in the hands 
| of the third parties, who are innocent 
| purchasers without notice. 
| Hill, adm’r, vs. Rujfner et al. 
| 
! 
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INSANITY. 


1. It is error to exclude from the 
jury evidence of the prisoner’s insan- 
ity at the time of the commission of 
the offense, on the plea of not guilty. 

Gruber vs. The State, 699 

2. If there is reasonable ground to 
| doubt the sanity of the accused at the 
time of the trial, and, after a jury is 
impannelled, it is the duty of the court 
to suspend the trial and to impannel 
another jury to inquire into the fact 
of such sanity. Idem. 





3. If such jury find the accused to 
be insane at the time of the trial, it 
shall then inquire as to his sanity at 
the time of committing the offense. 


Idem. 
4. If such jury find the accused to 
be insane at the time the offense was. 
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committed, that fact is a good defense | that he had lawful authority to do as 
in bar of further prosecution. Idem. | they had done. Another instruction, 
5. If such jury find the accused sane | given at the instance of the defen- 
at the time of the trial, then the trial | dants, was that the latter were allowed 
in chief shall proceed. Idem." | to justify under the orders of any civil 
6. If it is not suggested that the ac- | or military officer of this State, or the 
cused is insane at the time of the trial, | United States; or that the act was 
and the jury impannelled for the trial | done in aid of the purposes and pol- 
of the cause be discharged, the pris-| icy of the authorities, in retarding, 
oner is thereby wronged by being pre- | checking and suppressing the late re- 
vented from making his proper de-| bellion. Hexp: 
fense before the jury, and is entitled; I. That the instructions were incon- 
upon his motion to be discharged from | sistent and calculated to mislead the 
further prosecution of the indictment. | jury. 
Idem. II. The instructions given at the in- 
| stance of the defendants, propounded 
INSIMUL COMPUTASSENT.. | the law correctly. : 
Hess et al. vs. Johnson, 645 
See Assumpsit No. 2 and 580 
INTERLOCUTORY ORDER. 
INSURRECTION. 
No appeal lies from an interlocuto- 
Decrees of a court in insurrection | ry order. 


not recognized. See Appeals and 9 
Snider et al. vs. Snider et al., 200 

' See Evidence No. 8 and 561 | INTERNAL REVENUE STAMPS. 
See Berkeley County, and 461 


' 1. The act of Congress of June 30, 
INSTRUCTIONS. 1864, requiring certain instruments, 
documents and papers to be duly 
1. It is competent for the court to | stamped with a U.S. revenue stamp, 
instruct the jury, that, if from the ev- | are by said act only declared to be in- 
idence before them, they believe cer- | valid, which instruments, documents 
tain facts are proved, that then certain | and papers were made, signed, issued, 
legal consequences must follow, and | accepted or paid with intent to evade 
that the law as applicable to the facts | the provisions of the act. 
so established is for the plaintiff or | Weltners vs. Riggs, 445 
= and that they must find ac-| 2 The act of Congress of June 30, 
cordingly. __ | 1864, requiring certain instruments 
B. & O. RB. R. Co. vs. Skeels, 566 | documents and papers to be stamped 
2. If an instruction, containing a| with a U.S. revenue stamp, and de- 
supposed case which the evidence | claring such instruments, documents 
tends to prove, asked for by the de-| and papers invalid because they are 
fendant below, propounds the law cor- | not so stamped, does not in terms nor 
rectly, and the court refuses to give it, | by necessary import determine wheth- 
the verdict of the jury for the plain- | er the same shall be admissible as ev- 
tiff, although sustained by the evi-| idence in a State court, when not so 








dence, ought to be reversed, because | stamped. Idem. 
of the refusal. to give such instruc- | 
tion. Idem. | INTERROGATORIES, 
3. In an action for seizing and ta-| 
king away eight barrels of whisky,| See Payment and 465 


during the late rebellion, the seizure | 
being made upon the alleged ground| INTERROGATORIES (before a 


that the whisky was being conveyed | commissioner. ) 
into and along the military lines of | 
the United States forces, one instruc- 1. S. and M. were arrested on a writ 


tion, given at the instance of the plain- | 


of capias ad satisfaciendum, and in or- 
tiff, was that the defendants could not | der to obtain their release executed 
justify the seizure under the orders of| their bond with T., who was a non- 
one C., who was claimed to be a Uni- | resident of the county, as their secu- 
ted States officer, unless they showed | rity; after judgment interrogatories 


VoL. III. 47 












were filed before a commissioner of | 
the court and summons issued to S. | 
and M, to answer them on or before a 
certain day. At the time the sum- 
mons issued they were not inhabitants 
of the State, and failed to answer un- 
til after the time specified in the sum- 
mons. HELD: 

I. That their failure to answer the 
interrogatories within the time speei- 
fied in the summons is a breach of the 
undertaking of the parties to the bond. 

II. That the liability of each of the 
parties to the bond is fixed by the fail- 
ure of S. and M. to comply with its 
conditions. 

III. That the absence of the parties 
from the county at the time the sum- 
mons issued, will not avail them as an 
excuse for their failure to comply with 
the conditions of the bond. 


Trimble vs. Shaffer & Hamilton, 614 
JOINDER OF ISSUE. 
See Amended Declaration and 376 
JOINT STOCK COMPANY. 


See construction of agreement in 
Bainbridge et al. vs. Gehring et al., 240 


JOINT TRESPASSERS. 


1. A party injured by rege rag 
may sue either one of the individu- 
als against whom the action may be 
brought; he is not bound to prosecute 
all; and although a plea in abatement 
is permitted in case of non-joinder of 
debtors, the privilege is not extended 
to tort feasors, as all are regarded as 
principals, and neither the omission to 
sue all, nor if all are sued the dismis- 
sal of one of them from the suit, can 
be pleaded by the others in bar. 

Bloss vs. Plymale et al., 393 


2. An absolute release of one joint 
trespasser discharges all the rest who 
participated in the act; but the release 
as a discharge for all, that has been 
given one only, must be a technical 
release, under seal, expressly stating 
the cause of action to be discharged 
without conditions or exceptions; and 
no release will be allowed by implica- 
tion. Idem. 

3. A release, not under seal, of one 
joint trespasser, or a satisfaction and 
discharge of the liability against him, 
which shows on its face that it was not 





the intention to satisfy and discharge 
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the liability of the other joint tres- 
passers, will not be allowed to work a 
discharge of the action. Idem. 
_4, A plaintiff in an action of tres- 
pass may sue all, or any, or either of 
the alleged trespassers, and he is enti- 
tled to full satisfaction, but to only one 
satisfaction; and if the damages have 
been in part satisfied by payment or 
compromise with some of the defen- 
dants, the plaintiff may still proceed 
against those who remain on the record. 
Therefore, it is not error for a receipt 
to one of the defendants from the plain- 
tiff, for a sum already received on ac- 
count of the alleged trespass, to be 
given in evidence to the jury, that such 
sum may be deducted in the finding. 
Idem. 


JUDGMENT, (by operation of law.) 


In an action of debt where there has 
been a conditional judgment at rules 
and the case is on the docket for hear- 
ing, the judgment becomes final on the 
last day of the next term of court or 
on the fifteenth day thereof, whichever 
happens first, if there is no pleading to 
issue. And the filing of an affidavit, 
requiring the plaintiff to take the sui- 
tors’ test oath, where there is no such 
pleading, is not sufficient to prevent a 
judgment by operation of law. 


JUDGMENT, (by default.) 


The object of the service of process 
is to bring the party into court. A 
judgment by default with process bad- 
ly executed would not be legal. 

Bk of Valley vs. B’k of Berkeley, 386 


JUDGMENT CREDITORS. 


1, A case where judgment creditors 
should have been parties to a suit. 
Snider vs. Brown et al., 1438 


2. The trust creditors in interest 
should be made parties to a bill by a 
judgment creditor to enforce his lien 
against the subject of the trust. 

Laidley vs. Hinchman, 423 

3. A judgment creditor has a right 
to come into a court of equity to en- 
force his judgment lien against lands 
conveyed in a deed of trust prior to 
the obtaining of the judgment, subject 
to the debts secured by the trust; and 
after the debts secured by the trust 
fall due and no sale is made thereun- 
der, the court will interfere for the 






























INDEX. 





benefit of the judgment liens ‘younger | 
than the trust, and will direct a sale | 
of the land, and not the equity of re- | 
demption alone, to satisfy the debts of 
both classes of creditors. Idem. | 

4, The debts of both trust and judg- | 
ment creditors ought to be ascertained, 
and the property sold, if the rents and 
profits will not satisfy the liens in five | 
years, and a reference, if it does not | 
appear in the papers, ought to be had | 
to determine this latter question. | 

Idem. 


JUDGMENT LIEN. 


It is error to de the sale of the | 
real estate of an intestate to satisfy a | 
judgment lien, without first having a 
settlement of the accounts of his ad- 
Ministrator and the assets in his 
hands being applied to the judgment 


lien. 
480 





Martin vs. Rellehan, 


| 
JURISDICTION. | 


Where a party submits to jurisdic- | 
tion of State court he cannot remove | 


cause to Federal court. See Federal | 
Court and 183 | 
See Plea in Abatement and 309 


JUROR. (competency of ) 


must be deliberate and decided. 
Thompson et al vs. Updegraff et al.. 629 


LARCENY. 


To disqualify a juror an sien 
} 


1. Larceny may be committed of pro- 
perty used for gaming purposes. 
Bales vs. The State, 685 

2. An offense is sufficiently charged 
in the language of the statute, when in 
an indictment for grand larceny the 
articles stolen, which are not techni- 
cally bank notes, but are embraced 
under the terms, writings and papers 
of value found in the statute, are de- 
scribed by the name and designation 
by which they are usually understood 
and known in the country, and the 
value properly averred, so that the ac- 
cused has full notice of the charges 
against which he is required to defend 
himself. Fredrick vs. The State, 695 


LEGATEES. 


A case where legatees should have 


| in the latter State. 
| case made might investigate the ven- 





been parties. Snider vs. Brown, 143 
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LEX FORI. 


1, A Maryland court in a suit to 
enforce a vendor’s lien on land lying 
partly in that State and partly in Vir- 
ginia, may order a sale of that lying 
And on proper 


dor’s title to the land lying in Virginia, 


| according to the laws prevailing in 


that State. 
Pied. C.& I. Co. vs. Duff Green etal. 54 
2. In such case if the decree of the 
Maryland court did not provide for a 
sale of the lands in Virginia, such de- 
cree does not conclude anything res- 
pecting the title to the lands in Vir- 
ginia; nor does it operate as an estop- 
pel to inquiry, in a subsequent suit by 
a Virginia court, into the question of 


title to the Virginia lands. Idem, 
MATERIALITY. 
See Perjury and 689 


MILITARY CONTROL. 


See Berkeley County and 46? 
MISTAKES, 
See Amended Answer and 138 


NEW TRIAL. 


An affidavit for a new trial upon the 
ground of newly discovered evidence, 
is not sufficient unless it states that the 
party seeking the benefit of it has used 
due diligence to discover and procure 
the evidence before the trial, and dis- 
closes the facts he can prove and by 
whom he can do so, 

Snider vs. Myers, 195 

See Pleading No. 3 and £80 


2. A case in which a new trial was 
properly refused, asked on the ground 
of newly discovered corroborative evi- 


dence. Bales vs. The State, 685 
NEXT OF KIN. 
See Declaration and 376 


NIL DEBIT. 


The plea of nil debit renders it ne- 
cessary that the note produced in evi- 
dence should correspond with that 
described in the declaration. Scott va. 
Baker, 285 
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NON DAMNIFICATUS. 


1. Non damnijicatus is a good plea to 
asuit on an attachment bond where | 
the condition is that the plaintiff in 
the attachment “shall pay all costs and 
damages which may be awarded against | 


him, or sustained by any person by 

reason of his suing out said attach- 

ment.” <A plea of de injuria may also 

be filed. Hoadley vs. Rousch, 280 

2. A case in which a plea of de injuria 
was held to be substantially in form. 
Idem, 


NON RESIDENTS. 


The act of the general assembly, at 
Wheeling, passed February 10th, 1862, 
declaring certain persons non residents, 
will permit a judgment on an order of 
publication merely, without any at- 
tachment levied on property belonging 
to the defendant. Higginbotham vs. 

Haselden & Rohrbough, 266 

See Order of Publication. 

See Plea-in Abatement No. 2 and 386 


NOT GUILTY. 
See Insanity and 699 
NOTICE. 


1. Right of notice is waived, if com- 


plainant in a bill of injunction, that is | 
at rules, appears in term and contests | 


a demurrer. 
5 and 

2. Notice of revocation of authority 
of an attorney of record must be given, 
to invalidate a payment made to such 
attorney. 167 

3. See Unlauful Detainer and 503 

4. No notice to dissolve an injunc- 
tion is necessary if there is no equity 
in the bill. See Equity Pleading No. 
12 and 542 


See Equity Pleading No. 
11 


OATHS. 
See Challenging Votes and 551 


OBJECTION. 


Objection made for the first time in 
an appellate court comes too late, that 
an administrator de bonis non, with the 
will annexed, who had filed his bill in 
the court below, and upon which the 
cause was heard there, was not admin- 
istrator. 


List vs. Pumphrey et al., 672 





INDEX. 





OFFENSES. 
See Punishment of Offenses and 705 
OFFICE HOLDERS. 


1. An office holder in this State can- 
not be removed because his name has 
been stricken from the list of registered 

| voters, when he was, at the time of his 
election and induction into office, a 
| qualified and registered voter, for that 
| cause alone. 
| McPherson et al. vs. The State, 564 
| See Vested Rights and 567 
| 2. The reversaLof a judgment remo- 
| ving an officer fr@fn an office, removes 
| the only impediment to his office, and 
| he is in law the only lawful holder of 
| the same, and no order of this court is 
| necessary to restore him thereto. 
Phares vs. The State, 567 


ONUS PROBANDI. 

On whom the burden of proof falls 
| where it is sought toquash a writ of fieri 
facias on the ground that it had been 
previously paid to the attorney of rec- 
| ord of the plaintiff in the writ, and a 
| revocation of the authority of such 
| attorney issought to be shown, &c. 167 

ORDER OF PUBLICATION. 


1. Parties who are proceeded against 
by order of publication have one month 
after the order is completed to appear 
and plead; and it is error to confirm a 
conditional judgment at rules before 
the expiration of that time. 

Higginbotham vs. Haselden & 
Rohrbough, 266 


2. On a trial in the circuit court to 
| reverse a judgment for want of due 
| notice of the original action, by order 
of publication, it is not error to receive 
proof of the posting of the order of 
publication at the front door of court 
house. Idem, 

3. A mere recital in a decree that 
an order of publication was returned 
“duly executed by publication in a 
newspaper,” &c., would not be sufli- 
cient in itself to establish it, if nothing 
else appeared in the papers of the cause 
to show how it had been executed. 
Coal Riv. Nav. Co. et al. vs. Webb, 438 

4. An order of publication, which 
by its date appeared to be, and was in 
fact, issued on a day which was not a 
rule day, and was not issued in term, 





| 


| 


| 


} 
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is clearly without authority and is a 
nullity. Idem. 
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PAYMENT. 


5. It is error to render a decree ata|* 1. Effect of payment of judgment 
term which begins before the period’ 


of one month has expired from the 
due execution of an order of publica- 
tion. 
170, sec. 11. 
McDonald et al. 


vs. McDonald, 676 


PARTIES. 


1. Who should haye been parties to 
a suit where real estate is sold by de- 
cree. Snider vs. Brown et al., 143 
2. Creditors not having been made 
parties to a suit, it was erroneous to 
decree in their favor. Idem. 
3. A case where heirs should be 
made parties. 
Watson’s ad’r vs. Pack’s ad’r, 154 
4, After a cause has been revived in 
the name of an administrator de bo- 
nis non, he assigns a judgment, which 
is the subject matter of the suit, to an- 
other, and the suit proceeds in the 
name of the administrator de 
non, Without making the assignee 
party. Hep: 
That the cause might so proceed 
until final decree. 
List vs. Pumphrey, et al., 


bon is 
a 


aD) 


PARTICEPS CRIMINIS, 
See Illegal Contracts No.2,and 571 
PARTNERSHIP. 


1, An agreement by which there is 
a mere payment, or promise to pay, 
out of the profits of an enterprise, a 
sum of money as a specific proportion 
of the profits, does not necessarily con- 
stitute the payee a partner, and gives 
him no interest in the profits and no 
right to them, but only a personal 
claim for such share thereof after they 
are ascertained, and may be divided. 
The true test, to be determined by 
looking at the agreement and all its 
parts and provisions, as well as its gen- 
eral character is, did the supposed part- 
ner acquire by his bargain, any prop- 
erty in, or control over, or specific lien 
to, the profits while they remained un- 
divided, in preference to other credi- 
tors. If he did, he is liable to third 
persons; and if otherwise, not. 
Chap., Lewis & Co. vs. Conant, et al., 507 

2. A case where an agreement is 
held not to constitute a partnership. 
Idem. 


Code of Virginia, 1860, chap. | 


or decree to attorney of record, 


See Attorneys at Law and 
2 


167 
Payment under duress, see Du- 
res per minas, and 215 
3. A plea of payment, in an action 
on a bill of exchange, confesses the 
cause of action as set forth in the dec- 
laration. 
Rand & Minsker vs. Hale, 495 
4, It is error, where a plea of pay- 
ment is entered to an action on a bill 
of exchange, to require the plaintiff to 
answer interrogatories which tend to 
show that the bill was not made for a 
debt due from the defendant in his in- 
dividual capacity, but as president of 
an incorporated company. Also to 
permit evidence to be heard which 
had a like tendency. The interroga- 
tories and evidence being immaterial 
to the issue. Idem. 
See Collaterals and 622 


PECULIAR PROPERTY. 


on 
= 
bo 


See Taxes and 
PERJURY. 
1. Where it is charged in an indict- 


ment for perjury that the oath was ad- 
ministered in the circuit court of a 


|certain county holden by a certain 


judge, and that the court had compe- 
tent authority to administer the oath, 
it is sufficiently charged that the court 
had competent authority to administer 
it. Stofer vs. The State, 689 
2. If the proceeding be ex parte, it 
is sufficiently charged as material if it 
be averred that “it then and there be- 
came material to him,” the defendant, 
to take the oath. Idem, 
3. Although it is sufficient in cer- 
tain cases to charge the offense in the 
language of the act creating it, yet as 
the terms of the statute enacting the 
“attorneys’ test oath” are generic, and 
embrace every species of each partic- 
ular class of offenses described in the 
oath, it is indispensable that the facts 
and circumstances constituting the of- 
fense, such as time, (when it is of the 
essence of the offense) place, manner 
and occasion of committing it, should 
be set forth in an indictment for per- 
jury under the statute, with such cer- 
tainty and particularity as to give the 


accused reasonable notice of what he 
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is required to meet and defend himself 
against, and also to enable him in case | 
he should be subsequently proceeded 
against for the same offense, to plead 
the former conviction or acquittal in 


IND 





bar of the proceeding. Idem. 
PERPETUITY. 
See Wills and 598 
PERSONAL PROPERTY. 
See Admizture and 86 
See Trover and 173 
PERSONAL REPRESENTA- 
TIVES. 


What authority a personal represen- | 


tative appointed in another State, has 
to bring suit in this State by reason of 
an act of the general assembly of Vir- 


ginia, and the spirit and scope of the | 


act. Watson’s ad’r vs. Pack’sad’r, 154 | 
PLEAS. 
See Replication and 622 
PLEADING. 





EX. 


2. The question of non-residence of 
a defendant can only be raised by plea 
| in abatement. 
| Bank of Val. vs. Bank of Berkeley 386 
3. A defendant can only take ad- 
vantage of a defective return on a 
summons by plea in abatement. 
Hinton adm’r vs. Ballard 582 


| 4, A plea in abatement not being an 
| issuable plea, cannot be filed to set 
| aside an office judgment, and must be 
| filed at rules, before office judgment is 
'entered, except where the cause ma- 
| king the filing of a plea in abatement 
necessary occurs after the office judg- 
/ment is entered at rules; in which 
| case it may be filed at the first oppor- 
| tunity afterwards. 
| Hinton adm’r vs. Ballard, 582 
| 5. Where a plea in abatement has 
been rejected, and the defendant then 
asks leave to demur to the declaration, 
and is refused, and on a subsequent day 
of the same term the order refusing 
leave to demur is set aside, and leave 
to demur is given, but the defendant 
declines to do so, the error in refus- 
ing the leave to demur is cured. 
Idem. 





POSSESSION. 


1. Parties to a suit are respectively | 


entitled to a month to declare, plead, 
reply, rejoin, &c. Code 1860, chapter 
171, section 14. And it is immaterial 
whether the case be at rules or in 
term. Ib., sec. 5. 

M. & M. Bank vs. Matthews, 


2. When pleadings are verified by 
the oath of the party, the court will 
not easily suffer an amendment. 

See Amended Answer and 138 

3. It is too late after verdict, no mo- 
tion having been made nor leave asked 
to amend the pleading to meet the 
proof, nor the court asked to instruct 


the jury to find the facts as provided | 


by the 7th section of chapter 177, page 


732, Code 1860, to make the action of | 


26 | 


Possession must be shown under 
grant in certain cases. 
See Forf’d and Del. Lands, and 210 


PRESUMPTIONS. 


Presumption in favor of court be- 
low deciding correctly unless contrary 
appears. 

See Bill of Exceptions. 
See Acknoul. of Deeds, and 


PRIMA FACIE. 


| 452 


Prima Facie ri 
lished. 
See Unlawful Detainer, and 


ght to recover estab- 


503 


the codft, in excluding proof irrele- | 


vant to the issue under the pleadings, 
a ground for setting aside the verdict 
and granting a new trial. 


Mann evr vs. Perryadm’r 580 


PLEA IN ABATEMENT. 


1. The question of the jurisdiction 
of the circuit court can only be raised | 
by plea in abatement. 
chap. 171, sec. 19. 

Bank of the Val. vs. Gettinger, 


309 





Code 1860, | 


PRINCIPAL AND AGENT. 


1. B. was an agent for the sale of a 
tract of land, and concealed from his 
principal the knowledge which he had 
| acquired as such agent respecting’ the 
| price at which the land could be sold, 

and taking undue advantage of his po- 
sition as agent, purchased the land 
from the principal, who was then ig- 
/norant of material matters affecting 
| the value thereof at that time, and 
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sold it fora much larger sum. HELD: | 

That it was the duty of B. to have | 
disclosed to the principal his know]- | 
edge thus acquired before he made} 
such purchase, and that he must ac- | 
count to the principal for the sum he 
received for the land, over and above 
the amount paid by him to the prin-| 
cipal. Bell vs. Bell, 183 


2. The following is held to be the | 
individual note of the parties signing 
it, and they are personally liable there- 
for : 


“$342.25. DECEMBER 19, 1866. 
Sixty days after date, we promise to 
pay to the order of J. W. Baker, three 
hundred and forty-two 25-100 dollars, 
at Second National Bank of Parkers- 
burg; value received. 
WILLIAM Scort, 
Pres’t Blannerhasset Oil Co. 
W. H. Hornor, 





Treasurer.” | 


| 


Scott vs. Baker, 285 


3. A bill of exchange drawn at six- 
ty days after date, payable to the or- 
der of the drawers, signed “Chas. F. 
Hale, Pres’t,’ held to be, as between 
him and the holders, an individual 
contract and undertaking, for which 
he was personally liable, and does not 
shift the responsibility from him to 
the company of which he is president, 
s0 far as the holder is concerned. 

Rand & Minsker vs. Hale, 495 
PROMISSORY NOTES. 


A promissory note cannot be plead- 
ed in bar to an action upon a simple 
contract. Lazier vs. Nevin, 


' PROOF. 


In the absence of proof no value 
can be presumed of so-called confed- 
erate money. 

See Mann vs. McVey, 


9 
oO 
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As to proof of posting order of pub- 


lication, see 266 
PUNISHMENT OF OFFENSES. 


Offenses committed prior to April 
1st, 1869, shall be tried and punished 
according to the law existing prior to 
that date, unless the accused elect to be 
tried otherwise, under the provisions 
of the new code. 


Gregg vs. The State, 705 





evidence for certain purposes. See 


622 | 
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PURCHASE MONEY. 
See General Warranty No.2,and 660 


QUANTITY ( of Land in a Deed.) 


See Calls of a Deed, and 148 
REBELLION. 
See Trespass and 574 


The act of February 27th, 1866, in 
relation to suits being prosecuted for 
acts done in obedience to orders, or by 
authority of any civil or military off- 
cer of this State or the United States, 
in aid of the purposes and policy of 
said authorities, in retarding, checking 
or suppressing the late rebellion, is 
not unconstitutional. " 

Hess et al. vs. Johnson, 645 
RECORD. 


A record cannot be introduced as 


Evidence No 7 and 452 
REGISTERED VOTERS. 
See Office Holders and 564 
See Vested Right and 567 
RELEASE. 
See Joint Trespussers and 393 


REMOVAL. 


| Removal of a cause from State to 
| Federal court. 
See Federal Court and 


See Office Holder and 


183 
564 


RENTS AND PROFITS. 


1. Where there are no averments 
in the bill or answer, and no proofs to 
show that the rents and profits of real 
estate would not be sufficient to pay off 
the judgment sought to be enforced, in 
five years, it is error to proceed to sell 
the real estate without first ascertain- 
ing whether the rents and profits would 
pay off and satisfy the judgment in 
that time. Coal River Navigation 

Company et al. vs. Webb, 438 
2 A reference for the purpose of as- 
certaining whether rents and profits 
| will pay off in five years ought to be 
made before decree for sale, &c. 
Laidley vs. Hinchman, 42: 


1 








740 
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REPLICATION. SALE AND DELIVERY. 
It is not error to permit a plaintiff} W. bought of R. apple and peach 
to withdraw his replication to pleas | trees and grape roots to be delivered 
where it appears that no surprise is oc- | at a specified place “this fall.” R. de- 
casioned thereby, or it is not to the | livers them at the place on the 22d day 
prejudice of the defendant, the case | of November, and during severe freez- 
not being tried at the term when the | ing weather, tied in bundles and un- 
withdrawal is permitted. | wrapped, and without previous notice 
Lazier vs. Nevin, 622 | of the time of delivery to W. Hetp: 
| That R. had no right to deliver and 
RESERVATION. | require W. to receive the trees and 
| roots at that unseasonable period, and 
| that even if the time had been season- 
} ble, R. should have given W. reasona- 
ble notice of the time of delivery, and 
ae rn caper as the articles were 
. ,-| perishable, and much preparation for 
See Internal Revenue Stamps and 445 | Ganaiading iad én ge peng id 
| them profitable to W. 


See General Warranty No.2 and 660 


REVENUE STAMPS. 





REVERSION. Weltners vs. Riggs, 445 
1. A will provides for the sale of all | SATISFACTION. 
the real estate of the testator, by the | 
executor, and gives to the widow the; See Joint Trespassers and 393 
interest of one third of the proceeds! ee Collaterals and 622 


for life. Widow renounces the provi- | 
sion and claims dower, which is as- | 
signed her. The executor proceeds | 
to sell the reversionary interest in the 
land of which the widow is endowed. 
It is held that the sale of the rever- | 
sionary interest is not within the time, | 
scope and spirit of the power of sale | 
conferred by the will. 
Snider et al. vs. Snider et al., 200 


SEALED INSTRUMENTS. 

A sealed instrument is conclusive 
against all who sign it of everything 
in it. Hoke, ex’or, vs. Hoke, 561 

SECONDARY EVIDENCE. 


If secondary evidence is introduced, 








2. In such case the purchaser of the 
reversionary interest is not entitled to 
an allowance for improvements put 


without objection, in the court below, 
/an objection to it, in the appellate 
| court, will not be considered. 








upon the land after the service of the B. & O. R. R. Co. vs. Skeels, 556 
subpeena and bill filed to set aside the | 


sale and cancel the deed from the ex-| SEPARATION OF WITNESSES. 
ecutor to him. And the purchaser is | 


Error to decree sale of real estate of 

Second will may be set up as a re- | intestate before settlement of accounts 
vocation of first, under certain circum- | f administrator. See Judgment lien 
stances. See Wills and 174 | and 480 


| SCIENTER. 


liable for rents and profits, when the! See Witnesses and 705 
land is in his possession, after the | 
death of the widow. Jdem. | SETTLEMENT OF ACCOUNTS, 
| (of administrators. ) 
REVOCATION. | 


REVIVAL (of suits.) 


See Innocent Purchasers and 538 


SLANDER. 


See Ejectment and 
See Parties and 





RULES. 1. To constitute a good count for 
slander at common law upon a charge 


of having committed an offense, it is 





See Plea in Abatement No.4 and 582 
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held that the charge of the defendant, 
if true, must amount to such an offense 
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pires, and the possession of property 
| changes hands by virtue of an execu- 


or crime as would subject the plaintiff | tion, no writ of restitution will be awar- 


to the punishment annexed to it. 
Shroyer vs. Miller, 158 
2. It is not indispensable in an action 
for slander, at common law, upon a 
charge of perjury, to set out and charge | 
all the facts constituting such offense | 
with the same technical strictness as 
would be required in an indictment 
for the same offense. Idem. 
3. It is not error on the trial of an | 


action of slander to permit the plain- | 


tiff to introduce evidence to prove his 
good character where the same has not 
been assailed by the defendant, or ev- 
idence introduced by him to impeach 
it. Idem. 
4. The fact that the presumption of | © 
law is in favor of the plaintiff’s good | 
character, and, therefore, no good could | 
flow from permitting him thus to prove | 
it, does not avail the defendant in the 
appellate court as he cannot be heard 
to allege error here unless it appears 
that he is agrieved by it. Idem. 


SPECIAL CONTRACT. 


See Declaration No. 2 and 556 
SPECIFIC ENFORCEMENT. 


A contract for the sale of real estate | 
that is sought to be enforced, must be | 


established by competent proof, to be | 


clear, definite and unequivocal in all 
its terms. 
Patrick & Lovell vs. Horton, 


SPECIAL TERM. 
At a special term of court, any civil 


cause may be tried which could law- 
fully have been, but was not tried at 


the last preceding (regular) term | 


which was or should have been held. 
Code of Va., 1860, ch. 158, 3 33. 
McDenald et al. vs. McDonald, 676 
STATUTE OF LIMITATIONS. 
See Assumpsit and 480 


STAY OF PROCEEDINGS. 


The writ of supersedeas stays the | 
proceedings in the state they were | 


when it was allowed, and if no super- | 
sedeas be obtained until after the time 
of the suspension of the judgment ex- 


23 | 


| ded ‘until the cause is decided. See 
| Writs of Supersedeas and 74 


| SUGGESTION. 


C. was summoned to answer a sug- 
gestion on the first day of a term. On 
the fifth day of the term the plaintiffs 
moved the court for a rule to compel 
|C. to appear and answer; which the 
court refused upon the ground that the 
suggestion had not been docketed or 
the service of the summons proved, 
nor had it been in any way brought to 
the attention of the court, on the day 
to which it was returnable, and the 

case was discontinued. HELD: 


I, That it was the duty of the clerk 
to put the case on the docket, and his 
failure to do so should not prejudice 
either party. 

II. That a party summoned to an- 
swer a suggestion is advised of what 
he is to answer, and when and where; 
'and upon his failure to do so, the sug- 
| gestor is entitled to his rule to compel 
/an answer. Code 1860, ch. 188, 2 13. 


O’ Brien et al. vs. Camden, 20 
| 
SUITS. 
| See Rebellion and 645 


| SUITORS’ OATH. 
| 1. A motion by the defendant in er- 
| ror for a rule nisi, requiring the plain- 
| tiff in error to take the suitors’ test 
| oath, is not unreasonably delayed when 
made at a term before the case, accor- 
ding to the rules of the court, could 
be called for a hearing. Higginbotham 
vs. Haselden & Rohrbough, 

2. The act of February 28th, 1865, 
in relation to oaths by suitors, applies 
'to writs of error and appeal as well as 
| writs of supersedeas. Idem. 
| 3. Parties obtaining writs of error, 

supersedeas and appeal, to judgments 
and decrees obtained since April 1st, 
1865, are not required to take the suit- 
ors’ test oath. Act of March Ist, 1866. 
Idem. 

4. Where there is an affidavit filed, 
requiring the plaintiff to take the suit- 
ors’ test oath, he should have actual 
notice of the same by the service of a 
| rule or copy of the order noting the 
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filing of the affidavit and requiring | 
him to take such oath. 
Alderson vs. Gwin, 229 | 


SUMMONS. | 

| 

The summons in a cause is proper | 
evidence to be read to the jury. | 


Bloss ve. Plymale et al. 393 | 
Endorsement on summons, see A(- | 


tachment and 415 | 
See Unlawful Detainer and 503 





INDEX. 


TAXATION. 
See Incorporated Companies and 319 
TAXES. 


It is not the province of a court of 
equity to relieve a peculiar property, 
(as a watering place for the resort of 
visitors) where it is greatly depreciated 
in value by causes resulting from the 
rebellion and the state of the country 


| after the suppression of the same, from 


SUMMONS, (to answer interrogatories.) | taxes charged thereon according to the 


See Interrogatories before a commis- | 
sioner and 614 | 


SUPPLEMENTAL BILLS. 


| 


Where a suit is brought to enforce a | 
judgment lien, and is revived in the | 
name of an administrator de bonis non, 
who subsequently assigns the judg- | 
ment to another, and the suit proceeds | 
in the name of the administrator de 
bonis non, and it is charged in the an- | 
swer of a defendant that a party other | 
than the assignee of such administra- 
tor, had become the owner of the judg- 
ment, and that it had been paid off 
and satisfied to him, it becomes neces- 
sary for the assignee to file a supple- | 
mental bill, and it is error in the court | 
to refuse to permit him to do so. | 

List vs. Pumphrey et al., 672 | 
| 


SURPRISE. | 
| 


See Replication and 622 | 

A party left the court room during | 
@ trial and proceeded with dispatch | 
about three squares in the city of W., | 
to procure the attendance of a female | 
witness, who was stopping at a hotel | 
and was indisposed; when he returned | 
the evidence was closed, and he asked, | 
after verdict, a new trial upon the| 
ground of surprise. It is held that | 
inasmuch as it does not appear that | 
the counsel for the party asked the | 
court to wait for his return, or stated | 
to the court that they desired to offer | 
other evidence, nor, but that the evi- 
dence was closed by consent of his 
counsel, that the matter thus set up 
shows no ground for a new trial. 


Thompson et al. vs. Updegraff et al., 629 
SURVEYOR’S REPORT. 





37 


See Verdict, in ejectment and 





value of the property prior to the re- 
bellion. Such a consideration might 
be very appropriately addressed to the 
legislative department of the govern- 
ment. White Sulphur Springs Co. vs. 
Robinson, 542 


TENDER. ( plea of ) 


1. Where a declaration demands a 
particular sum without stating when it 
fell due or from what time it bore in- 
terest, a special plea, alleging that ever 
since the bond became due and paya- 
ble the defendant had been and still 
was ready to pay the said sum and 
tendered the same in court, &c., is ad- 
judged to be asufficient plea of tender. 

Shepherd vs. Wysong, 46 

2. When a bond falls due at a stated 
time, a special plea of tender at that 
time, in discharge of subsequently ac- 
crued interest, may be filed. Idem. 

3. In an action of debt when a plea 
of tender is filed, it is the right of the 
plaintiff to have the money paid into 
court before he takes issue on the plea, 
but if he fails to accept the money so 
paid, or tendered to be paid into court 
as part satisfaction of the debt, and 
takes issue on the plea, he waives his 


right. Idem. 
TESTATOR. 
See Declaration of and 629 
TIME. 


When necessary to be charged in an 
indictment for perjury. 
See Perjury and 689 


TITLE. 


A vendee cannot set up a defective 
title in his vendor, under which the 
former has entered and held possession 
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until a recovery is barred by the stat- | was entered, it is proper to admit tes- 
ute of limitations, to defeat payment | timony to show the breaking and en- 
of purchase money. | tering of any close in that place, and 

See Defective Title and 54 | as tending to show the manner of the 


See Unlawful Detainer and 503 | breaking and entry upon the close, and 
| the injury sustained thereby. 
TRESPASS. | Snider vs. Myers, 195 


4, A party having title and right of 


. \ 9 | * . . 
See False Imprisonment and 243 | possession may maintain trespass for 


See Joint Trespassers and 393 | injury done to real estate without being 
1. A party cannot justify a trespass | in actual possession at the time of the 
committed, by the fact of his having | alleged trespass. Idem. 
been engaged with the armed forces of | a 
the rebellion, and acting under the au- | TROVER. 
thority of the so-called Confederate | F , 
States government. 1. In an action of trover when nei- 


Echols vs. Stauntons, 574 | ther the plaintiff nor defendant have 
2. It is not necessary to render a title to the property, it is competent 
party commanding in the armies of the | for the defendant to show title in a 
so-called Confederate States liable for | third party under whom he does not 
a trespass, that it should be done di- | claim, to defeat the plaintiff’s action. 
rectly through or by his orders; it is Smoot vs. Cook, 172 
sufficient if he advised or aided or' 2. Possession of personal property is 
abetted those who committed the tres- | prima facie evidence of title, and, there- 
pass. Idem. _ fore, if the defendant, in an action of 
3. The fact that a party was in com-_ trover, had possession of personal pro- 
mand of armed forces of the so-called | perty after the plaintiff had possession 
Confederate States does not render him | thereof, such possession is sufficient ev- 
liable for a trespass committed by his | idence of title to sustain his defense 
command, unless the jury believes, | until the plaintiff should prove title. 


from the evidence, that that fact and Idem. 
the evidence connects him with the | 
trespass or with those who did com- TRUSTEES. 
mit it. Idem. 

4, Whereit appearsthat aparty was; See Equity Pleadings No.7 and 11 
in command of armed forces of the so-| See Church Property and 74 


called Confederate States, and had his 
headquarters at a certain place, and 
wr was taken by persons under | 
iis command in pursuance of orders 
from headquarters, it is sufficient to | 
connect him with the trespass and 
make him liable therefor. Idem. 


See General Relief and 536 
TRUST CREDITORS. 
See Judgment Creditors and 323 


UNLAWFUL DETAINER. 
TRESPASS (quare clausam fregit.) 1. In an action of unlawful detainer 
| where the title to the property is ad- 
| mitted, on the trial, to be in the plain- 
tiff, and a notice to quit the premises 
is offered in evidence, a prima facie 
right to recover, is shown, and it is 
not error to permit such notice to be 


1. The action of trespass quare clau- 
sam fregit cannot be revived in the 
name of the personal representative of 
a deceased plaintiff. 

Tompkins vs. Vintroux, 148 
a W here the action survived fo a ead in evidence to the jury. 
joint plaintiff and the case was revived Tak & Son ve, Wile 503 
in the name of a sole devisee of the | — eee eee 
deceased party by consent, no objection| 2. On the trial of an action of un- 
can be made thereafter by either of the | lawful detainer in the circuit court of 
parties consenting. Idem. | Ohio county, it was not error for the 

3. Where the averment in a declar- | court to refuse to permit a summons in 
ation was that the defendant broke and | an action of unlawful detainer in the 
entered the close of the plaintiffs, situ- | municipal court of the city of Wheel- 
ated in the town of R., in the county | ing, claiming the same premises, to be 
of H., to which the plea of not guilty | read to the jury. Idem. 
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USURY. II. That as the only question in dis- 

pute was a common line claimed by 

The agreement for the advance | the plaintiff and defendent, and the 
and loan of money is only part of a| jury having found for the former, it 
contract, and it is a question of fact| is immaterial whether the quantity 
whether usury was intended or not; be five or nine acres, as the bounds 
and where the contract is not usurious | and line claimed in the declaration 
on its face, the question of usury can- | correspond with the bounds and line 
not be raised on demurrer to the bill | found by the jury. No injury conld 


setting out such contract. | result-to the defendent by the variance 
Brakeley vs. Tuttle, 86 in the quantity included in the line in 
A contract held to be usurious, 86 | dispute. Idem. 


VARIANCE. | : VESTED RIGHT. 
| 


The plea of nil debit renders it ne-| A party possessing all the qualifica- 
cessary that the note produced in evi-| tions required by the constitution and 
dence should correspond with that de-| laws to vote and hold office, at the 
scribed in the declaration. Therefore, | time he is elected and qualified as 
there is a fatal variance, and a note | sheriff of the county, has a vested 
should be excluded as evidence, where | right in the office of which he cannot 
it is described asa note for “three hun- | be deprived, but for cause. And the 
dred and forty-two dollars,” payable | fact of his name being stricken, after 
“two months after the date thereot,” | his election and qualification, from the 
and the note offered in evidence is for | list of registered and qualified voters, 
“three hundred and forty-two dollars | is not sufficient cause to remove him 
and twenty-five cents,” payable “sixty | from the office. 








days after date.” . Phares vs. The State, 567 
Scott vs. Baker, 285 
See Declaration No. 2,and 556 VOID CONTRACTS. 
VERDICT. See Contracts, and 548 
See Bill of Exceptions No. 3,and 386 WAIVER. 
: , | A motion to quash is deemed to 
VERDICT (in Ejectment.) | have been inal when no exception 


oe | is tak 2 Omission 3 
1. A verdict in ejectment, where | ** taken to the omission to act upon 
|such motion. 


land is claimed in fee simple, finding + . ; 
for the plaintiff “so much of the land Trimble vs. Shaffer & Hamilton, 614 


in the declaration in controversy as is | p . , ’ 
included in the lines 8.P., P.A., A.) WANT OF CONSIDERATION. 
G. and G. S., as delineated on the plat 
of survey” made in the cause, is suffi- | 
cient to warrant a judgment thereon, 
without finding the character of the | WIDOW. 
estate under which the plaintiff claims. | 
The plaintiff alone has arighttocom-| See Dower, Growing Crop, and 246 
plain and to have the verdict find the 
character of the estate, when it is in | WILLS. 
his favor. 
Elliott, et al. vs. Sutor, 38) 1, A clause in a codicil toa will, de- 
2. A declaration in ejectment claims | vising estate “to the propagation of 
five acres of land, and the plat of the | the Gospel in foreign lands,” is void 
surveyor made in the cause, shows that | for the uncertainty in the devisee. 
the boundaries and lines as described| Carpenter et al. vs. Miller, Fx., 174 
in the verdict, finding for the plain-| 9. A second will inconsistent with 
tiff, contains nine acres. Hexp: | the first will, perfect in its form and 
I. The report of the surveyor is no | execution, but incapable of operating 
art ofthe verdict, only the lines des- | as a will on account of some circum- 
ignated, as shown in the plat. stances dehors the instrument, may 


See Consideration, and 138 
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nevertheless be set up as a revocation 


of the first. Idem. 
3. The rule of construction where a 
second will or codicil is set up to re- 
voke a first will is, that wherever the 
words are imperative though inopera- 
tive by reason of some incapacity in 
the devisee, they operate a revocation 
of a former will; and wherever the 
words are precatory or expressing 
hope, desire or request, if the object 
of hope, desire or request be certain 
and definite, the words are considered 
imperative, and are held by the courts 
to create a trust for the purpose indi- 
cated, and operate a revocation of a 
former will. But whenever the prior 
dispositions of the property are com- 
plete, and the words are precatory or 
expressing hope, desire or request and 


the object of the hope, desire or request | 


be uncertain and indefinite, the words 
will not be held to create a trust or be 
construed to revoke a former will. 
Idem. 
4. Trusts created by a will would 


not be allowed to fail for want of trus- | 


tees. Whelan et al. vs. Riley et al., 597 

5. It is competent for trustees to be 

elected by the testator, with power to 
appoint their successors. Idem. 

6. The expression “family” in a will, 
held prima facie to mean children. 
Idem. 


7. A devise held not void for un- | 


certainty in the devisees. Idem. 


8. Devises in a will held not to| 


create a perpetuity. Idem. 


9. That an executory devise of real | 


or personal estate is good if limited to 
vest within the compass of a life or 
lives in being and twenty-one years 


thereafter, adding, for an infant en ven- | 


tre sa mere, sufficient time to cover the 


ordinary period of gestation. But the | 


limitation to be valid, must be so made 
that the estate devised or bequeathed 
not only may, but must necessarily, 
vest within the prescribed period. 
Idem. 


WITNESS. 


1. A party to a suit may be admit- 
ted as a witness when there has been 
a verdict, but no judgment, before the 
passage of the act of February 7, 1868, 
permitting parties to testify in their 
own behalf, in a trial had subsequently 
thereto. Robinson et al. vs. Pitzer, 336 

’ 2, Although there was a trial of a 


cause before the passage of the act of | 


February 7th, 1868, and a verdict ren- 
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dered, yet if the verdict were set aside 
and a new trial granted, it was error 
not to permit a party to the suit to be 
sworn as a witness, under the provi- 
sions of the act, on a trial had after 
the passage thereof. 

Zink & Son vs. Wilson, 503 

, 


WITNESSES. 





1. It is the duty of the courts to sep- 
| arate witnesses, either in civil or crim- 
inal cases, if asked by either party; 
but the rule does not apply to attor- 
neys or officers of the court. 
Gregg vs. I'he State, 705 
2. In a trial upon an indictment for 
arson, the witnesses for the State, at 
the instance of the prisoner, were 
| sworn and sent out of the court room, 
and at the same time the prisoner sta- 
| ted that he had no witnesses summon- 
/ed. After the witnesses for the State 
| were examined, a party was called as 
|a witness for the prisoner who stated 
that he had been in the court room 
during a part of the trial and heard 
part of the evidence, and it being ob- 
jected that he was an incompetent wit- 
ness, the court sustained the objection. 
HELD: 
I. That the witness was improperly 
excluded. 
II. That where a witness has been 
sworn and sent out, and by accident or 
| design comes into the court room dur- 
| ing the progress of the trial, he is not, 
| for that reason, to be excluded; but it 
is matter going to his credit with the 
jury, of which they should be the sole 
judges, under the circumstances. 


Idem. 
WRITS OF ERROR. 


The suitors’ test oath applies to writs 
of error and appeal, as well as writs 
of supersedeas, 

See Suiiors’ Oath, and 17 


WRITS OF SUPERSEDEAS. 


The writ of supersedeas stays the 
proceedings in the state they were 
when it was allowed, and, therefore, 
when the execution of a judgment is 
suspended for a given time, and no 
| supersedeas is allowed until after the 
expiration thereof, and an execution is 
sued out and possession of property 
delivered to the plaintiff, no writ of 
| restitution will be awarded until the 
cause is decided. 
Kreglo et al. vs. Fulk et al., 74 





